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SYD1819

SYDNEY GAZETTE, 10/04/1819

Court of Criminal Jurisdiction

Wylde J.A., 7 April 1819

This was a day of serious trial for the murdeMoifLLIAM COSGROVE, a settlor
and district constable upon the Banks of the S@rtdek, on the first of the present
month; by the discharge of the contents of a mulslated with slugs into his body,
of which wounds he died the following day. The pners wereTIMOTHY
BUCKLEY by whom the gun was fire@AVID BROWN, andTIMOTHY FORD,

all of whom had been in the Colony but six of seweonths, and prisoners in the
immediate employee of Government, and who unhapmlg not renounced those
propensities which sooner or later were to leachttean unhappy end.

The first witness called waBHOMAS COSGROVE, brother of the deceased,
whose testimony was conclusive of the fact. Thene@s stated, that his murdered
brother was a district constable at the South CGreekl that he having seen, and
believing the three prisoners at the bar to be faungfers, requested him, the witness,
to joining in pursuit of the suspected personsphilhich was readily compiled with,
and a pursuit accordingly commenced. This was alooet in the afternoon; the
deceased went up to the three men (the prisonetseabar), and found then in
conversation with two young men who were brothdrshe name of York, one of
them a son in law of the deceased. The deceaskd ¢althe prisoners at the bar,
declaring his willingness to point them out thedda the place they were enquiring
for, namely the "Five mile Farm;" but appearing £daus that they were armed
bushrangers, he hesitated not to rescue theirgiviemselves up to him, he being a
district constable. This evidence further proveal the prisoners at the bar, were in
conversation with two Yorks for many minutes primr the pursuit which was
proposed and persevered in by all the persons wihed in it by the manly boldness
of the district constable, who, although a manaodjcircumstances, had reconciled
the apprehension of danger with his manifest lineudy.

This witness, who seemed in his evidence tortteno sort of feeling that could
be construed into a vindictive sentiment, went Herton to state, that one of the
Yorks, the eldest, had joined in the pursuit; thiatmurdered brother had repeatedly
required the three fugitives to surrender themseltleat Timothy Buckley, who had
the musket, turned round repeatedly and levellethexh; that one of the fugitives,
Ford, had attempted to rest the piece from himdmliinot succeed; that the pursuers
behaved themselves with great courage and with nbst determined zeal in
apprehending these three stout men, one of whom asmaed with a gun, and
appeared only to await the moment of murder uhgl difference of celerity in his
pursuers should mark the most needful object. Bromimo was the tall and most
powerful of the three, turned several times upockRry, who had the gun, and told
him to keep a good look out on such a man, meatiiagnan who was closest in
pursuit, and this was the deceased; who was arntbdwistol, but did not discharge
it until after he had received the contents of aketiinto his side, breast, and lungs,
the charge consisting of eleven or twelve slugs;pistol afterwards went off, but hurt
nobody. Stricken with death, the poor man therdsatn on a bank; was taken home;
and lived in anguish until the following day.

This witness declared himself the brother of deeeased; and in the sympathetic
feeling of humanity, received from the Judge Advectne following much to be
remembered sentence of condolence. "Witness, yoa thane your duty to Society;
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you have acted well in the performance of that datgl the world has much to regret
that you have paid so dearly for it, in the losaddrother, and of a good member of
Society."CORNELIUS RY AN sworn. Witness went to last Thursday to the haise
the deceased to get some wheat ground at his stifleland prior to any other
communication the deceased asked him if he had #@ee men of suspicious
appearance, whom he considered to be bushrangersyhich he answered
affirmatively, and consented to go with the decdasi®n he knew to be the constable
of the district, in pursuit of the run-aways; ttia¢ three men, now the three prisoners
at the bar, were enquiring of the two Yorks thétrigpad to the Five mile Farm; and
the deceased telling them he would shew them gt piath, they all ran off: on their
doing which the deceased ordered them to delivengelves up to him, as he was the
district constable; that they nevertheless contdrteerun; the man (Buckley) who was
armed with a gun, repeatedly turning around andepteng it at the nearest of his
pursuers; that the deceased was armed with a ,pighadh went off on the instant
after the explosion of a musket contents of whadtgkd in his body.

Other witnesses gave evidence to the same gffenting the murder in the clearest
possible manner; and also that the whole threehefprisoners at the bar were
actuated by the self same spirit of hostility deti@ng on the taking of life rather
than surrendering themselves to justice.

The evidence being too clear to admit of a defethe prisoners when called upon
acknowledged being together on the unhappy occaBimwn and Ford making no
further observation than that the gun was in thedkaof Berkeley, from whom Ford
would have wretched it, as appeared by the tesynodrmThomas Cosgrove; but no
conception could be entertained that his endeasowo wrest it was well intentioned;
and with respect to Brown, every witness had svilsah when the three were running
from their pursuers, he said repeatedly to BucKldgn't fire until there is occasion."
He stated upon the contrary that his expressionnoadeen until there is occasion,
but that his actual expression had been, "do net fior there is no occasion.” Every
witness had distinctly sworn to the expression wittich he had been challenged, "do
not fire until there is occasion for it;" and hechme of course a principal in the
murder.

TIMOTHY FORD, a very young man, apparently not exceeding twihi@e in 20
years of age, was placed on the right hand of Byckivho was in the centre; and
from every appearance seemed to have reconcileseHito an unavoidable destiny.
The hour of trial and the hour of death are soatiosonnected in the case of murder,
that this unhappy creature had death preciselysirview and as much as animated
nature would afford, he might be esteemed the appea of a moving corpse. The
unhappy man upon, each side of him decided theeseigon the principle that they
could not prevent the firing; but why they, woultetvoice of reason say, associate
with a man whom they could not control, bind, ornage armed with a loaded gun,
and conscious of a punishment resulting to all eated with him for any crime he
should himself commit.

The only doubt, His Honor observed was whetherGourt was in the possibility of
discerning between the unfortunate men at the bgrdéfference or distinction of
crime. That there was only one musket was an éstedol fact; and that this one
musket was the identically presumed defence ohallmattering in whose particular
hand it was, circumstances had sufficiently sheWme only point upon which the
Court could doubt of an equal criminality was, wieetthere might not have been in
the course of the transaction a forbearance, ankssl which even in the criminal
world be looked at by his judges with regard; bertehnothing of the kind appeared.
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The man who fired the gun there could be no doespecting; but it was the entire

wish of the Court to discover if possible a difiece in the degree of guilt between
the prisoners. One man endeavoured to wrest thkenhast of the hands of the actual

murderer; and it is only presumable that if he patipossession of it, he would have
committed identically the murder committed by hisnpanion. The man, Brown, had

repeatedly desired Buckley, by whom the piece wasiteially discharged, not to re

until it was necessary. In the terms until it waxessary there was a tendency to
murder.

The investigation had been long and patient; fmndvhat reason? Not to pass a
verdict for a murder which was clear in its prob@it to consider whether either or
both of the accompanying persons were guilty ascjpies or as merely accessories,
the Court considering that its judgement would inalf and establishing its verdict
upon proofs which left no doubt behind them. Meretimg and combining in an
illegal pursuit, what mattered it of what cast @lour their pursuit might be, they
were all are equally liable to every danger thaghhiaccrue therefrom; and here were
three men, escapers from their Government emptayelling from place to place
with a loaded gun; a gun loaded with the elevetwaive slugs; the whole of which
were deposited in the body of a man whose dutyég @ apprehend them, and who in
the mild performance of his duty was horribly muste Brown had said that his
words were not "do not fire until there is occasibat that his expression was, "do
not fire, for there is no occasion." In this turh expression there is a strong
difference; but the entire weight of evidence isiagt him. The Court has been
particular upon the point, and every witness hasrevwparticularly to the expression
which brings this prisoner to the crime of murdsrits immediate instrument and
adviser. You heard the unhappy man who was murderexhg you say that he was a
district constable; you also heard him require {@give yourselves up to him; you,
Brown and Ford, it is melancholy to remark, saweapdly the prisoner Buckley
turning around and levelling his piece at his preys; and at length you heard the
explosion; one of you, that is Timothy Ford, havingpeatedly told the actual
murderer Buckley to keep a strict eye upon his esaprisoners; having also
endeavoured to wrest the gun away from the man helabit, how was it possible to
say for what purpose; the whole of his conduct ageinst the slightest sentiment in
favour of him. His Honor the Judge of the Court tvenconsiderable lengths in the
retrospection of an evidence which admitted notarftradiction; and performed the
painful duty of passing sentence of condemnatioth viihat degree of energetic
sympathy which has ever distinguished him as al&main of feeling.

The unhappy men were yesterday executed.
Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 04/12/1819

Court of Criminal Jurisdiction

Wylde J.A., 3 December 1819

WILLIAM SMITH and JOHN PAGAN were indicted for the wilful murder of
JAMESWHITE, at Newcastle, on the 11th of October last.

CHARLES POWELL, the first witness called, deposed that the pessrat the
bar, the deceased, and himself worked at the liilms,kwhich are distant from the
settlement of Newcastle 7 miles; that on the mamni the murder he saw the
prisoner Pagan about 500 yards distant from théigaostooping posture among the
scrub, with a stick in his hand; and upon procegdmtward a little way his ears were
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arrested via plaintive cry; he made towards the $pon whence it proceeded, and
saw the prisoner William Smith striking the decehsgon which witness exclaimed,
"you rascal, what are you at?" When he made ofgwng the stick or bludgeoned

from him. He, the witness, approached the deceashd,died in 15 minutes after.

Upon examination of the head of the deceased it dissovered he had received
seven wounds, which were proved to have been tlwas@mn of his death. An

immediate alarm was given; the prisoners were seguand the body conveyed to
Newcastle. An inquest was held upon the occasiod,tlae prisoners at the bar were
committed to take their trial for the offence. Thwiness further deposed, that the
prisoner Smith had in his hearing repeatedly avoletself the murderer.

ROBERT SHAKESPEARE deposed, that he also belonged to the lime-kihes;
the prisoners at the bar, the deceased, and hilms&lfnade an agreement to escape
into the woods some short time before; that théytheeir employments on Monday
(Sept. 20), with the injection of carrying theiaplinto execution; that the prisoners
Smith and the deceased walked first near the beauwth,the prisoner Pagan and
himself followed; and during the way Pagan disaibse him, the witness, their
intention to kill the deceased, James White; ohsgrthat in case of a discovery the
prisoner Smith was to be named the perpetrator, velba fractured skull, and which
was to be the plea for his having committed thedaurBecoming thus accidentally
acquainted with this their dreadful intention, fexidred he would have no hand in it,
and immediately turned back towards the lime-kilost was intercepted by the
prisoner at the bar, Pagan, who denounced vengeaadest him if he revealed what
had been told him; in consequence of which threaimiade no disclosure for some
days afterwards, as he at length did to Dr Evanldrhospital at Newcastle, to which
he had been removed on account of illness. Thinesg (Robert Shakespeare)
positively swore that the prisoner Pagan struckdbeeased a severe blow on the
head with a stick or bludgeoned.

WILLIAM LEE and THOMAS HOLLAND, privates in the 48th Regiment,

deposed, that the prisoner William Smith repeatedknowledged himself to be the
perpetrator of the crime.
[A confession, made by the prisoner William Smitefdre the Commandant at
Newcastle, was now read in Court, wear it was dtateat the murder was
contemplated three weeks before it unhappily oetyrby himself and the other
prisoner at the bar; and that he Smith, was to desidered as the principal,
entertaining the notion that in the case of hisgeilaced on his trial for the crime, he
would doubtless be acquitted on the plea of ingatite skull being in an injured
state.]

The prosecution here closed; and the prisoners ywut on their defence, when the
prisoner Smith, as he had done in the whole stdga melancholy transaction,
acknowledged himself guilty of the offence, exctipg Pagan from all participation
in the crime; who denied his having had any crimpet in the transactions. The
Court retired; and after half an hour's deliberatieturned a verdict of Guilty against
both the prisoners. His Honor the Judge Advocatkepiaally exhorted the unhappy
men to prepare for that awful change which woulikgytake place: —

His Excellency the Governor may think proper toedir and their bodies to be
dissected and anatomized.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1818

SYDNEY GAZETTE, 05/12/1818

Court of Criminal Jurisdiction

Wylde J.A., 5 December 1818

HARRIET MARKS was indicted for the wilful murder of her new bonale infant
on or about the 20th of September, at Parramattpdeared in evidence upon the
trial, that upon the 22nd of September, about lthenforenoon.

MARY SURTHERLAND, the first witness called, was alarmed by the repb
some children, that a dead infant was lying intalgiabout 15 feet in depth; and on
examination no external marks of violence were tbupon it, except a small bruise
on one of the temples, which by the Medical Genglerwho had examined the body,
was pronounced to be insufficient to have occasiateath.

By the testimony of MOAKES, Chief Constable, it appeared that the state @f th
infant was reported to him in the forenoon of tt#n@ of September; he repaired
immediately to the cavity wherein it was found, efhhe described as leading into a
barrel drain that crosses Phillip street, Mr Oalegsorted it to the Resident Assistant
Surgeon, MIWEST; and having entertained a previous suspicion efphsoner at
the bar concealing a situation which had probatdlytb this melancholy catastrophe,
he had made his suspicion known to her, she beirsgraant under his official
authority, but she denied it to be the case. Indunethis suspicion, he went to the
house in which the prisoner at the bar lodged, wiaias but at a small distance from
the cavity wherein the infant's body was found, &hd evidence against her
becoming manifest, she was confined on vehemenpicgos, and was fully
committed by the Inquest.

It appeared by the testimony of a man in whosask she lived, that from its
dimensions and other considerations it was nearpossible the incident could have
been born alive; but it was evident also that shd bautiously endeavoured to
conceal her situation, and had persisted in itsiafleto her most intimate
acquaintances; but shortly after she was takenaastody acknowledged herself the
unhappy mother, also making admissions, which cctedewith the whole tenor of
her conduct, left it more than doubtful whethemad not been uniformly her design to
perpetrate the crime which there was no living emie of her having actually
committed.

The evidence against the prisoner concluding, mfesented a written statement,
which the Court was pleased to admit, and it wad @ecordingly. The contents went
to a declaration of innocence as it affected thggteation of the act of murder, to
acknowledge the concealment, pleading in extenmatiothis proved, as admitted
fact, the dread of the second instance of impruelé&®coming public against her, as
she already had an illegitimate child of three ge#rage in the colony, to whom she
had always carefully attended.

The reading of the defence being ended, the tCaatired to the chamber of
deliberation, and in half an hour returned to tladh; when His Honor the Judge of
the Court addressed the prisoner at consideralolgthe in a language so truly
impressive as to affect her almost to a state @ivaision. Did the room of our
columns, the space of time before us, and aboyvevete we happy in the capacity of
affording to our readers even an outline of theeotrtions which proceeded from the
Learned Judge upon the occasion, we should exatt,imthe unhappy duty of
exposing to public odium the wretchedness of @fatlreature, but in the occasion it
would afford of placing before the many who mighe lbapable of involving



New South Wales Inquests, 1818; 10-Jun-08 2

themselves in crime without reflexion, a polishedron which could not fail in
reflecting upon the least inconsiderate mind aes@igluty to society from which the
happiest effects might be expected to result.

His Honor, in the course of his address, reodgiitd all the points of the evidence
that had been adduced in support of prosecutiomaatverted upon each in order —
denouncing the crime with which the prisoner hadrbeharged as of all others the
most direful of offences in every part of the worlidwas an offence, which, weighed
and considered in all or any of its relative endiesj had been always esteemed as
most horrible and unnatural. It was a crime agaimstpublic policy and the political
advantages of the country; and, as it affecteddinges of Religion and reality it
exceeded every human power to suggest how it doifgbssible that such an offence
as infant murder by a mother could have ever besnndtted; the mother to her
incident was its natural protectress ; it was agda&onsigned to her most tender care
and regard; and in the betraying of the solemrt §he must ever evince a depravity
which unfitted her for every future purpose in sbgi From the evidence taken upon
the trial there might considerable apprehensionsertertained as to her inducement
for the long and continued concealment of a siwmatwhich the very act of
concealment had by a former law, which His Hontedsi been punished with death,
unless a child could by a witness be proved to een dead-born: by a subsequent
act, passed in the 43d of His present Majesty, lwhktoongly discriminated between
the death of an infant arising, from the conceatihgregnancy, and its actual murder,
although the punishment of death was removed filweroffender, yet a punishment
was by law provided, which the Court, from all thecumstances of the case,
conceded it their duty to enforce. It was therefiieejudgement of the Court that she
be acquitted of the murder, as there was no piwichild had been born alive, but
that for the felonious concealing she should berndted for the term of two years to
the gaol of Parramatta.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1820

SYDNEY GAZETTE, 02/12/1820

Court of Criminal Jurisdiction

Wylde J.A., 29 November 1820

JAMES CLENSEY, JAMES WALL, and NICHOLAS COOK, were indicted for
forcibly and feloniously entering the farmhouse)AMES SAVILLE, within a mile
of Parramatta, on the Windsor side, and after cdtimgpi many violent outrages,
stealing sundry articles therefrom.

BENJAMIN RATTY, a constable, deposed, that seeing the three prs@assing
through the town after eight at night, he hailednth but instead of stopping, they
answered civilly, yet did not stop: they were adwath upon, and refusing to stop,
assaulted the constables with stones, one of whichnded DILLON, another
constable, severely on the face, and knocked hinmdo

More aid was quickly obtained, and Cook was ta&éier a vigorous resistance.
Wall ran towards Mrs Reid's fence, and he was likevapprehended. A shawl, now
produced, was found close to the spot where thewg Vst challenged, with a mask
close to it, formed of a part of a blanket, witheh holes in it for the eyes and nostrils.
EDWARD DILLON deposed to his having joined in their pursuit. 4d& the men
run towards the Court house, and saw one raisehduigl, as if he had thrown
something over the palisade. Cook, deponent statbd the man who had struck him
with a stone on the face. He and Wall were takethé watch-house, and some silver
was taken from Cook. They were all close to MrddRefence when accosted.
Witness produced a stone, broke into 3 pieces byviblence it had been thrown
with, which was polished, and rounded with a beadt was evidently a fragment of
the 17 mile stone, which is broke into small piecesl lies between Parramatta and
the house robbed. The deponent had ascertainethdheing after, that the three
prisoners belonged to Farris’'s gang, employed enSkdney Road, 8 miles from
Parramatta. Deponent was sensible this was thme stwown by Cook, as he had
picked it up immediately after.

EDWARD WHITE, constable, deposed, that he saw Wall and Codttkeatvatch-
house, where half a pound of soap was taken oGbok's pocket; also, five dumps,
one half crown, and 2s. in copper coins; and atquébllar.

MAXWELL, a constable at Fairhurst's gang, at Longbottoightemiles from
Sydney, to which the three prisoners belonged ware absent from one o’clock on
the day he named, being Sunday, and when not estuonthe eight o'clock muster at
night. At seven in the morning he saw Clensey, wimoconsequence of the
Parramatta information was apprehended, when heedrately enquired what had
become of Wall. [Note. From this enquiry after \\die idea that struck many of the
authority was, that as Cook was the first takenwhs already acquitted with what
had become of him, and therefore confined his egqaiWall, of whose fate he was
uncertain]

G. FAIRHURST, overseer at Longbottom, deposed to the same teféed
particularly to Clensey’s enquiry after Wall.

WILLIAM SEVILLE deposed. He is a farmer a mile out of Parramatagon that
evening three men rushed into his house aftergitilL UCY RAINER and her child
were with him, a boy between 7 and 8. As soon eg thshed in they said they were
bush-rangers and wanted food. They were disgusttdsuch masks of blanket as
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were now shewn to him. Their persons he described, the description barely
corresponded with the persons of the prisonerseabér. They had bludgeoned, one
of which was pushed violently into deponent's fag#h menaces and a command to
silence. Two of them forced deponent and the womtnthe bedroom. The child
was worse treated by the third, who unfeelinglyhéashis little scrap out of his hand,
and then inhumanely threw the little unoffendingature on the fire, which, had it
been a cold month, and burning fiercely, must Hawat him to death; but it had been
happily marked September in the Calendar of Faie tlae fire was sufficiently low to
permit the little otherwise devoted innocent towdraff with very little hurt; yet
trembling beneath the dreadful menaces of the eastr still threatening to cut his
throat, as soon as he should extricate himself fiteenscorching embers. The same
man broke open two boxes, one having been brokem defore, and took out a
shawl, the property of one M ARY BARTMAN; he then searched the woman's
pockets present, and took her money, 5 dumps aeguara dollar, one half crown,
and some copper coin. Having effected their pugpasd eat and drank in the house,
they went away, taking with them the fragments;eoed them to shut up the house
and go to bed: but had scarcely quitted the dobennone proposed to go back and
murder them; which horrible proposition was oppolgdr second, who exclaimed "
O no, we'll do no murder."

LUCY WAIN, the woman in the house when the robbery tookepldeposed to the
money being taken out of her pocket.

MARY HARTMAN deposed to the shawl being taken out of her bboSesille's,
on the night of the robbery.

The little boy was desired by the Cotortbe brought forward. Mr Beale,
keeper of the Parramatta gaol, had recounted surgrinstances of the recollection
this child had of two of the robbers, whom he hadrsted repeatedly from among a
number, notwithstanding many a change of positidhe child was desired to point
out the person who had treated him violently, amd umhesitatingly pointed at
Clensey, as he had always persisted in doing, imitbcent confidence.

His Honor the Judge Advocate summed up the memleand dwelt with much
energy upon the facts that chiefly militated agaihe prisoners at the bar.

Three masks of old blankets found where theopdss were first challenged had
been produced in Court, and were the same as thoseby the robbers; the stone
with which the prisoner Cook had wounded Dillon tmnstable, was proved to be a
fragment of the backen mile stone; the shawl tlaat been beyond doubt cast away
by one of the persons was sworn to by Mary Hartntila®;money was of the same
amount and description as that taken out of thekgtoof Lucy Wade, and three
prisoners at the bar left their gang together omd&y noon, and were the only
persons absent from it all night; two were takearlyeupon the spot; and Clensey and
another had been selected repeatedly from a numpan innocent child who had
had frequent opportunities of seeing part of tifedes, not withstanding their loose
disguise, before he was acquainted with any ofdhegoing circumstances relative to
them; and yet one of the prisoners, Clensey, hadght in a man, his brother, to
swear he was elsewhere; but his voluntary testinpamghed in the early stage of his
examination.

The competency afOHN WAIN (the little boy) to be made an evidence was a
guestion of consideration to the Court, who woudtvéh discerned at whether there
was sufficient reason in the child to remember tndelate what he had seen and
experienced: he did not appear to have been dguamedhe was unacquainted with
deeds of cruelty, and was fearless of that of whigh had as yet formed no
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conception; and on account of his youth the roblweese perhaps heedless of his
looking at them. The causes that had induced sagya child, bound to humanity by
all the tender ties of natural affection, so stmly to persist in this declaration,
rested with God: — his competency he as an evidesroained with the Court. His
Honor could not help adverting to and contrasheexpressions the two persons who
had disagreed on the horrible proposition of rehgrio murder all the people they
had robbed. God, he fervently hoped, would loowmavith compassion upon the
errors of him, who in the midst of crime, had sthlewn that he was not dispossessed
of the common feelings of humanity. — His Honor ingvwconcluded this impressive
retrospect of evidence, the Court without retiniaturned a verdict — All Guilty.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 16/12/1820

Court of Criminal Jurisdiction

Wylde, J.A., 14 December 1820

JOHN KIRBY and JOHN THOMPSON were indicted for the wilful murder of
BURRAGONG, alias KING JACK, a native chief at Newcastle, on the 27th of
October; and the first witness called in supportthefprosecution:

ISAAC ELLIOT, a superintendent at that settlement who depdsa&dtiie two
prisoners charged were employed in the blacksmghép there; that Kirby had been
removed thither from hence, two years ago, undaesee of the Criminal Court; and
that Thompson was also sent thither, for endeangun effect an escape from the
Colony; that on the 26th of November they were abse®m their work, and he
discovered that they had both run from the settiemehich being reported to the
Commandant, he immediately dispatched a militarjypattended by two constables,
in quest of them. In ten minutes after the partg It a black woman arrived with
information to deponent of two men being taken ypsbme natives, who were
conducting them into the town: the... party were amsequence recalled from their
adopted route and joined by deponent, went out &etnthe natives with their
prisoners; and shortly met a number of nativesdiapanied by the two prisoners),
all armed with spears and other weapons, the meddsrief guarding Kirby: both the
prisoners very soon descrying deponent and theupgsparty: immediately
whereupon the natives set up a yell and shout, cearly articulated the words
"Croppy make big Jack booey” by which was to be pmhended that one of the
white men had killed Jack their chief, whom thespner Kirby was seen to raise his
arm to seize upon, but fell himself from a blowabwaddy.

Witness further deposed, that no blow was sthycthe natives until the murderous
act had been committed by the prisoner Kirby. Ttheioprisoner at the bar had only
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endeavoured to effect his escape, but was secyremhd of the constables, as was
Kirby also, who had risen, and endeavoured to firDeponent saw the deceased in
a wounded state, by some sharp instrument, in &g, land bound him round: had

him conveyed into the town; had a search madeh®destructive implement, which

could not be found. After ten days survival, theetsed went to deponent with an
order from the worthy Officer that commands thetlsetent, to receive a suit of

clothing, and then said he was murry bujjery, meguihat he was much recovered;
but in five days after, deponent heard that thiglkuseful, and intelligent elder had
breathed his last. The fatal wound was given orRitta of October, and he painfully

languished till the 7th of November ultimo.

JAMES WILLS, one of the constables who attended the partypborated the
foregoing evidence; and particularly to the fa@ttho blow was struck by any native
before he saw Kirby stretch out his arm towardsatbanded man, and heard the yells
and shouts of the natives; and that while in theo&dtand-cuffing the two prisoners,
the prisoner Kirby expressed his regret at notrgkilled the deceased outright. He
saw the deceased a few days after in the woodshetioen expressed a complaint of
much illness, owing to his wound, and in a few dafysr he was dead.

The other Constable of the party)ENCELO, corroborated the foregoing
testimony.

Mr. FENTON, assistant surgeon of the 48th Regiment, gavemesy of the
deceased having been brought into the settlememhdenl, and was attended to with
every care, in his own quarters; where he would guitinue after the third day,
though every persuasion was used to detain hirbeheg desirous of restoring to the
expedients practised by themselves in wounded cBsdsnton described the wound
to have been received in the abdomen, and extredaglgerous. In five days after he
is quieting, he returned, and Dr Fenton dressedvboisnd, he then appearing in a
convalescent state; but he soon after heard afdath. Dr Fenton had no doubt of the
death ensuing from an internal mortification in tAbdomen, occasioned by the
wound proved to have been inflicted by the prisodenn Kirby; against whom a
verdict was returned of Wilful Murder; and sentermfe Death was immediately
pronounced upon him — his body directed to be disseand anatomized. John
Thompson was acquitted.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 16/12/1820

Court of Criminal Jurisdiction

Wylde J.A., 11 December 1820

WILLIAM BELCHER, indicted for wilfully and maliciously firing ati& master,
THOMAS SILVESTER, with intent to kill him and whereby he was seWwere
wounded, upon Wednesday the first day of Novemast; pleaded not guilty: and
evidence for the prosecution being called the il appeared the circumstances of
this extraordinary case:

The prosecutor is a settler on a farm a few snitem Sydney in the vicinity of
King's Grove, and was called to town on busine$svadays before the crime took
place leaving the prisoner at the bar, who was3ugernment servant, in charge of a
temporary residence he had erected, and all itageed, having had no cause to
suspect his honesty. He left on the farm a [?] &o&l in the cottage, amongst other
property a musket (unloaded) with ammunition, sashslugs, powder &c. The
prosecutor returned in four days, and perceiviiag the mare had not been tethered at
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the place he had given directions for, but on @ Ispot, divested all of herbage and
finding no person about the farm, he proceededhad gart of the ground where the
prisoner ought to have been at work; but he wastodte found, and all work had
been neglected by him. Thence strongly suspectomgething improper had taken
place, he proceeded towards the barn, calling ardonthe prisoner, whom he at
length perceived advancing from the brush with @ forand in his hand, and
apparently unwell. The prosecutor enquired at hiseat, and was answered that he
had been robbed by bush — rangers of his provisibhe prosecutor then asked if
they had taken the musket, and the prisoner repliadit was safe in the hut; then
commiserating the condition of the prisoner, frone tsupposition of long being
without food, he directed him to provide a meal,levlihe went in to see after the
musket ; but not finding it described, he challehg¢fee prisoner with the assertion of
an untruth; whereupon the latter, in contradictanthe first report respecting it,
affirmed positively that he had already informedhithe bushrangers had taken that
away likewise. He described the persons of the Jasbers; and said that one
SPARKES, residing half a mile distant, knew them very well

The prosecutor much dissatisfied at the whot®awt, went to Sparke’s, leaving the
prisoner cooking: and on his return found him os knees, behind the stump of a
tree, and supposed he was collecting firewood; dyuthis approach within seven
yards, he saw him rise deliberately upon one fantl then on the other, levelling a
gun at him; which he immediately fired, and lodgled contents, of slugs, in the left
side of his face: he fell senseless; but gradueltpvering sufficiently to hear a noise
at his feet, he rose on his knees, and perceiveegdriboner was in the act of reloading
the gun: he begged his life might be spared; lrlinfg assured that personal exertion
was needful to its preservation, he arose thorgugtrid ran for the hut, the door of
which was so secured as to require more loss @& timn his danger would admit,
and he made for King’'s Grove, half a mile dista#;he gained and entered the gates
of which, he sunk exhausted, but had sufficiendyrgled the alarm to find ready
assistance, and one of the peoplETICK EFFIRNAN, went off immediately and
secured the prisoner on the prosecutor's prentegshe denied being the man that
fired, though the fact had been established agdimat in terms indubitable as
incontrovertible.

The prosecutor spoke highly of the prisoner'svimus character and demeanour;
but related some expressions that had before ddogpmm him in common
conversation; the one of which he remarked to iat he had heard a bad character
of him as a master to his Government servants,tlaadrather than submit to such
himself, he would do something that should affe hfe: at another similar
conversation he enquired of him, the prosecutowlat distance slugs would Kill,
and was told at about 8 yards.

The Court exerted its usual circumspection & éxamination of evidence. The
prosecutor swore again and again to his persowhioh he could not be mistaken.
The gun had been removed from its place, and natdptherefore was not to be
produced; and Effirnan swore that the prisoner todai him it was on the spot where
the mare had been tethered; but which no one wpstsed with.

The evidence of Silvester, the prisoner's mastw his prosecutor, was decidedly
corroborated by the testimony of Effirnan and otiwdnesses, as regarded the point
that had come under their connoissauce; and tleefoashe prosecution concluding,

the prisoner was put upon his defence, which waspeised in a declaration of his

innocent; and a verdict — Guilty was returned aftshort deliberation.
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His Honor the Judge Advocate having announcedathful verdict, explained at
much length and with corresponding energy, on tRk&aerdinary and almost
incredible circumstances that had been developead tipis trial. For the credit of
human nature, he entertained the hope that saiflagian act, however clear and
indubitable the proofs under which it had been ldistaed, the world would feel
disposed, as the Court had been, to pause upgoss@ility, while they shuddered at
the enormity, of the crime. His Honor, after emliagkupon the relative conditions of
the prosecutor, and the prisoner at the time otbramitting the dreadful crime that
had brought him to the bar, expressed his regegtttie human character should have
been so debased, as in this he hoped unparallektdnce of depravity it had
unhappily been.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 23/12/1820

Executions .. on Friday [22 December 1820] ....

For the robbery of a house near Parramatta, antiwiailg robbery, JAMES
CLENCY, ... andNICHOLAS COOK.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 23/12/1820

EXECUTIONS. On Monday last [18 December 182@HN KIRBY, who was
found guilty of the late Criminal Court for murdesas executed pursuant to his
sentence.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University
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SYD1821

SYDNEY GAZETTE, 17/02/1821

Court of Criminal Jurisdiction

Wylde J.A., 23 January 182 ¢bart session)

The trial for the murder diENRY DUTTON, from the blow of a spade received on
the head, of which wound he died in about a forthajter, came on for hearing. The
prisoner wasfOHN RYAN.

The first witness called waBETER DUTTON, son of the deceased, whose
testimony clearly detailed all the facts of theecaBhis witness stated, that his father
was a sawyer, residing in a house at the uppeoétiee Macquarie-street; and that in
consequence of his father hearing a noise abolt @igock in the evening on the 4th
of December last while sitting in his house, made of the number of spectators
looking on at the affray. From ten to twenty pessarere present; and the fight was
between the prisoner Ryan and a man nawétEEL ER. During the quarrel, Ryan
hit his antagonist a foul blow while down on the@wgnd, which occasioned some of
the bye-standers to interfere, and to strike thisoper two or three times for his
cowardly behaviour. Upon the prisoner getting upsén into a house near the spot,
and immediately returned with the weapon in hisdhavith which he gave the
deceased (who happened to be the first man witkineach) the blow that unhappily
caused his death. This happened in sight of the @wh of several others who were
witnessing the fight. The son told the prisonemiod what he was doing of when he
attempted to strike him also with the remainingtpdrthe spade, which had been
broken into two by the first blow, but which thensand another extricated from his
hands; he then ran away, and was pursued, recesange blows from the spade
handle: he was not apprehended for several dagrnaifitds, owing to the recovery of
the deceased being expected. This witness furéy@osed, that the deceased had not
taken any part whatever in the fight, but meretodtby as a spectator; and that both
he and his father were perfect strangers to trsopeir, and had never spoken to him
in their life. Ryan did not endeavour to escapenfithe hands of justice, but always
after seemed very sorry for what had happeneda#irdvards made many enquiries
respecting the health of the deceased, going \aty the following morning to offer
any recompense in his power.

WILLIAM THOMAS deposed, that he saw the prisoner strike the dedeaith
the spade; and that he had passed several pemsmsusly, who got however out of
his way, to his giving him the blow. This witnedsaaproved, that the deceased was
not one of the men who had beat the prisoner wieestruck Wheeler the foul blow.
Another witness gave evidence to the same effect.

Three Gentlemen of the faculty, who had examitiesl body of the deceased,
deposed, that they had not the least doubt butwibend on his head was the
immediate cause of his death, and that no medieatrhent could have been of
service to him.

The prisoner put in a written defence, whichrmskledging the criminal act of
which he had been proved guilty, stated that he lteeh on a discovery with a
gentleman on the Coast of Africa, where he caughbtain fever, which he never got
the better of.

His Honor the Judge Advocate, upon summing upethidence, observed, in the
commencement of his remarks, that there was noecvitmch harrowed up more of
the feelings of man, than the one now for the amrsition of the Court; but the law
had, in mercy of human infirmities of temper, draveamy nice distinctions in cases of
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homicide, between actual murder and manslaughtesych, the Court would, he was
satisfied, pay anxious attention as to the chaoye for their judgement. The prisoner
there could be, no doubt, had been the death ofitifiertunate deceased, and the
guestion would be for the Court to consider how tfa prisoner had, under the
circumstances of the case, that full possessiohisofeason and self conduct at the
time, which were required in legal principle anctid®n to raise the crime now laid
against him in amount to murder; but if on the caryt that the prisoner had
unlawfully killed the deceased without malice, eithexpress or implied, under
sudden heat of passion, it would be but manslaugfiee Judge Advocate then
entered into a very full elucidation of these twanps, remarking, all killing was held
to be murder until satisfactorily proved to the tary; but that in every case a very
principal feature for the Court to have in regardswhat malice aforethought must
appear to have existed before it could amount toderu We have not room to enter
more fully into the matter of remark made on theason.

His Honor then went through the whole of thedewice, with suitable comments;
and the court, after a short deliberation, returaedrdict — Manslaughter.

The Honorable the Judge Advocate, in a very @sgive manner, pointed out at
some length to the prisoner of the narrow escapepen to him through the merciful
Administration of Criminal Justice, which he tru$tevould make such impression
upon his mind during his future life as duly totras his passions, and work that
contrition for the past, which would best preparethat awful judgement which yet
awaited him in another world. The prisoner theneremd sentence of five years
transportation to Newcastle.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 30/06/1821

Court of Criminal Jurisdiction

Wylde J.A., 15 May 1821Hobart session)

HENRY BUTLER was charged with the wilful murder of o BENJAMIN DAVIS,

on Monday the 26th day of March last, at the fafB@ames, on Norfolk Plains. The
evidence taken in this case extended to a gregthemhe prisoner and the deceased
had been, it appeared, on the farm together foutaihwee weeks or a month, during
which time it seemed to be clearly proved, thatrttest friendly terms had subsisted
between them, nor was the slightest difference kntawhave taken place up to the
time of Davis's death. The deceased had been dgratiBeames’s, in company with
the prisoner and two or three others, during ttterlgart of the Sunday, and again on
the Monday morning, until he became "stupidly drtignd all the party were more
or less intoxicated. As the deceased was lyingherfloor before the fire in this state,
the woman of the house requested the prisoner aothex to take him out and lay
him under the stacks, about 20 or 30 yards distémere he was accordingly carried,
and the men returned into the house. Soon afterptisoner went out to thrash: and
Beame’s son, a boy about ten years old, said heldvgo with him; when the
prisoner, in good temper, said, "come along, 8ibrs wind you." The mother of the
boy followed soon after, within five minutes, a® $wore, when she heard the flails
go; and on coming to the ground saw the prisondr thie flail in his hand, but not the
boy. As she passed the deceased, who was layingr uhd neatest stack, she
observed him to look very pale, and called uponpthsoner to lift him up, and she
thought "he was strangling from the liquor." Thaspner held the head of the
deceased for an hour or more in his lap; whenhénpresence of several people, the
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deceased expired without having uttered a word,vaitftbut a struggle. The general
impression was, as the witnesses all swore, teal¢éiceased had died from the effects
of excessive drinking, which remained so till todsrthe evening of the same day,
when the boy stated to his mother and a neightasuhe swore again at the trial, that
he had seen the prisoner run and jump upon theadedehaving, without saying any
thing at the time thrown down his flail while thhéisg with him; that the deceased
had cried out "Oh God!" and turned himself halfmduimmediately after the violent
shock occasioned by the jump. The boy further sybra oneTIMSON, who had
taken the job of thrashing at the place with thegorer, was present, and called out to
the prisoner "not to touch the deceased." This werye point, however, was
contradicted by Timson in Court, who swore thatlibg was not by the stacks when
he went to get wheat, which he immediately aftedsaook to a neighbour's mill to
grind. The body of the deceased had been afterwasgscted, under an order of the
Magistrates, by two Surgeons, who, at the triatlated their decided opinion to be,
that the deceased had died, not from the effesufibcation by drinking, but from a
rupture of the blood vessel in the thorax, occasidoy great violence of some sort.
Upon this evidence the Court, after ¢thse had been very fully summed up
and remarked upon by His Honor the Judge Advod&atdde), adjudged a prisoner to
be guilty of manslaughter, and that for the offeheebe transported to Newcastle for
the term of four years.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 11/08/1821

Court of Criminal Jurisdiction

Wylde J.A., 10 August 1821

JAMES ROBINSON, a black man and native of Angola, was indictedtfie wilful
murder of CHARLES LINTON. The circumstances were briefly as follows: The
prisoner was a harbourer in one of the gangs sediat Fort Macquarie in the month
of March last; and becoming notorious for neglettdaty, and contempt of his
overseers orders, the latter one day gave him a&rgehof barrack constable (the
deceased); in order that he should be dealt witbrdingly; but the prisoner refusing
to obey the constable's instructions and alsotmegikis authority, the latter went to
seize him, when the prisoner drew a knife, andbsdbhim in the back, from the
effects of which he shortly after died. The cases amply proved, and the sentence of
Guilty recorded. The awful sentence of death wameaahately pronounced.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 18/08/1821

Execution. Yesterday morning were executed, putst@rtheir sentence, William
Swift and JAMES ROBINSON. These unfortunate men received sentence of
condemnation, for murder, on Friday se’nnight. Rebn, who was a native of
Angola, during confinement, was perfectly indiffieréo the things around him, and
appeared insensible as to the least dread of asafter. Swift, however, always
expressed great abbhorence at the dreadful crimeti@h he has paid the penalty,
and ever manifested feigned contrition: he leftweld in peace.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1822

SYDNEY GAZETTE, 15/03/1822

Court of Criminal Jurisdiction

Wylde J.A., 11 March 1822

LAWRENCE MAY, the younger, was indicted for feloniously and maliciously
shooting at and wounding with intent to kill and neher, on the 11th of December
last, THOMAS SMITH, a settler at Hawkesbury.

It appeared, by the testimony or Thomas Smitht the prisoner and himself had
long been friendly neighbours, their farms beingpaihg; but a trifling dispute arose
as to the proprietorship of part of the land whidd been located to Smith by the
Deputy Surveyor; and, in consequence, cultivatethbylatter. Smith, on the evening
previous to the unhappy transaction, told the pesde should send his men in the
morning, and reap the wheat; whereupon he (themer3 declared he would shoot
the person that would make the attempt. Accordinglp of the servants of Smith
went on the 11th to reap; when they were commaigettie prisoner to desist, upon
pain of being shot. This was reported to the pro®ecwho proceeded to the spot at
which the prisoner was, and began to reap him3$&k. prisoner (May) then retired
somewhere about 20 yards, and fired at the proseonho immediately fell, being
wounded in several places. These are the key E=atfrthis transaction, at once so
lamentable and so much to be deplored. Smith wagedausly ill for some days, but
has now sufficiently recovered to walk about withced deal of exertion.

WILLIAM DEAN, a servant to the prosecutor, deposed to the daotg but said
he did not see the prisoner level the muskets; @ad ,after his master fell wounded
the prisoner began and continued reaping.

NICHOLAS DUKES also bore testimony to the events before stawdding also,
that he saw the prisoner actually level the musketl, after he discharged its
contents, commenced reaping.

HENRY BACH corroborated the evidence of the above witnessed; here the
prosecution ended.

Respectable persons were called on behalf optisener as to the mildness and
nature of his general character; which went to #agt he had been considered as a
humane and ineffusive young man. As to evidencadealled to rebut a serious
charge, none was forthcoming. The Court retiredadew minutes; and, upon the
Members resuming their seats, the verdict of Guityg returned. Remanded.

The following remanded prisoners that had been ictew received sentence as
follow:... Lawrence May... life, to such part of therrieory as His Excellency the
Governor may think proper and direct.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 22/03/1822

Court of Criminal Jurisdiction

Wylde J.A., 18 March 1822

MARY ANN LYONS was indicted for the wilful murder cofHOMAS CLARK.
From the evidence it appeared, that the prisongheatbar had cohabited with the
deceased for five years past; that, on the 6thanbidry last, in the evening, some
words occurred between them, an event far fromgbainusual, when the prisoner
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seized the opportunity, wilfully and deliberatelgnd evidently with malice
aforethought, of striking the deceased, her mideraksociates, with a hammer on the
head, which, in six days after, terminated histéartareer. It was clearly proved, that
the blow was not given in the moment when excusghtnhave been offered for
exasperation, but after passion should have lobgided. Circumstances also came
out on the trial that evinced the ill-fated womasdhan eye to the property of the
deceased, with whom she was then criminally livinge case was made out to the
satisfaction of the Court, and the prisoner washpumced Guilty of Murder, and
immediately received sentence of death.

It would be a departure from justice were weotnit affording publicity to the
following circumstance, which came out of the abowal: Mr WILLIAM
WALKER, who stated himself to be a professional man, egdled upon to inform
the Court (having been with Thomas Clark before afitel his death) as to the actual
cause of the demise of the deceased. He affirmatitthad wholly arisen from
intensity of drinking, which had produced interm@lammation; and that the blow,
supposed by him to have been given by the hammees,nat the cause, neither could
such a blow occasion death. Well did it happentfier ends of public justice, and
highly to the credit oWILLIAM HOWE, Esquire the Magistrate for Upper Minto,
that the body was sent from that neighbourhood dtmwlriverpool, the nearest place
where proper surgical experience (upon which aldeeended the issue of a most
critical investigation) could be obtained. The badys examined by DHILL, R. N.
Assistant Colonial Surgeon. This Gentleman was ledagatisfactorily to state to the
anxious Court, that the wound occasioned by thenamnwas sufficient to produce
death — the skull having thereby been seriouslgtiired; and that he (Dr Hill) could
have no hesitation in saying, that it was his detidpinion the deceased had just met
with his death. William Walker, who was a professib man, practising in this
Colony for the last twelve years, and had passedugih (or by, probably ) the
Colleges of Edinburgh, London, Paris, &c. upondbatrary, said, that it was only a
small wound quite unimportant, had not affected skell, and could not have been
followed by death. Dr Hill also declared, that tiie of the man would most certainly
have been saved, had proper treatment been tirdelynatered; it only required the
bone depressed by the violence of the blow, to lheen elevated, whereby prompt
relief would have naturally ensued, and that theedsed had now been in existence.
This circumstance is mentioned for the express geef preventing persons from
being egregiously, and perhaps fatally deceivedsligh impudent and wretched
professionalists.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 14/06/1822

Court of Criminal Jurisdiction

Wylde J.A., 10 Junel822

SETH HAWKER was indicted for the wilful murder of llack native woman at
lllawarra, or the Five Islands, on the 15th Apaisi. The principal features attending
this case are as follow: The prisoner was an oeergpon an estate at lllawarra,
belonging to Captain Brooks (the Magistrate that bammitted the prisoner to take
his trial for the offence with which he now stodehcged before the Court); and, upon
the night of the 15th, was alarmed by the violeautkimg of the dogs upon the farm.
The prisoner was induced to arise, and in compaitly @thers proceeded, without
hesitation, in the direction to which the watchfimals conducted them. The
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prisoner was lost sight of for a few moments bydumpanions, in which interim the
discharge was of the musket was heard, which hesbad in the house upon the
first alarm. When he returned, the prisoner saidhbeight he had shot something, or
somebody. He was desired to return to the dwelliity his companion, and reload
the piece; and again went in pursuit, the dogsicoing to bark. The prisoner, with
another man, proceeded through a corn field, wiviag enclosed, and just as they had
quitted it, on the offside, a figure was beheldhe act of endeavouring to effect its
flight. The prisoner fired and the poor object fehich (to be brief) turned out to be
an unfortunate black native woman. The poor thiing, supposed, was shot dead, as
the body was found the next morning much manglethbydogs. Two nets, such as
the natives carry their food in, were found coritagrshelled maize, one of which was
full and held about a peck. The prisoner was pigpetvised, by a brother overseer
in the same concern, to hasten to the districttadies with all speed, and inform him
of the unhappy circumstance, so that the nearegidtlate might become acquainted
with the fact, and proceed accordingly. It was pobwy the constable that the
prisoner followed the directions given him, and ¢deethecame committed. From the
whole of the evidence on the part of the proseautiavas easily observable, that no
murderous intention had existed in the mind ofgghsoner; nor did any circumstance
transpire, during the arduous examination of theneg&s by His Honor the Judge
Advocate, to enfix even the most remote degree afistaughter upon the prisoner.
As was the case in former times and not many y&ace well to be remembered, no
consequence of the decisive measures that wergaego by the Government for the
protection of the settler, and his family, the wasi are excessively troublesome and
annoying in the neighbourhood of the Five Islardtiging the corn season. This last
season that had been remarkably active in committepredations; in the space of
one night 100 or two of them would take the libesfyclearing a field of every corn
and thus ruin the hopes of a poor hard-working sidamily. This species of bitter
robbery had been on repeated, and the natives leesamse daily, purloining every
thing that came in their way. One man, of the n@ah&RAHAM, who has a wife
and large family, was near being killed in the @fcpursuing those sable robbers. One
night a party had stripped his field and its praguand in the morning himself, and
eldest son, went in pursuit. They fell in with figéthe natives, who had two nets full
of the preceding nights spoil. He required therasurender the corn, when they made
off. Graham then fired at the legs of one of thévea who had a net; when one of
them, armed with a bundle of spears, was prepaoirtgrow at Graham who lost no
time in making up to him, and with the butt endhed musket broke all the spears,
which would have been immediately discharged at, Hiad not one of the other
natives, who had flown, taken the wommerah with ;him which circumstance
Graham and his son, may doubtless owe their liVes. native then took from his
girdle a, tomahawk, with which he endeavoured &awt the head of Graham, when
the latter, at the same instant, seized from timel ledi his son a sword, with which he
cut off the hand of the native that held the tomdhavhen the Black immediately
made off, with the loss of his limb. This circunrsta came out, among others, upon
the trial, which shewed that the prisoner was oayleavouring to protect that
property that was confided to his care though i teabe lamented that a life (in such
a case) had been untimely destroyed. His Honoddidge Advocate wished it to be
properly and lastingly impressed upon the mindslbfthat the aboriginal natives
have as much right to expect justice at the harttie@British Law, as Europeans; and
that such ever would be the case; in this insténgas exemplified. The prisoner was
acquitted; but previous to being liberated fromtodyg, received that pathetic and
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energetic admonition, which, it is to be anxiousgped, will ever remain indelibly
and profitably stamped upon his conscience.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 04/10/1822

Court of Criminal Jurisdiction

Wylde J.A., 26 September 1822

ATTEMPT AT ASSASSINATION

WILLIAM DAVIDSON, otherwise JOHN DAVIDSON, was next indicted for
attempting to murder MROBERT HOWELL, on the evening of the 15th of June
last. The case was open, on the part of the Crawyrivir Solicitor Norton, in the
absence of Mr Solicitor Moon (Crown Solicitor). MNbolicitor Rowe conducted the
defence.

Mr HOWE being the first witness called, deposed that, @smas proceeding
homeward from the Mission house in Prince strdetpal5 minutes past nine of the
evening named, he was violently assaulted and dengly wounded by some
individual, in the left breast. Being about 60 yadistant from Mr Scott's, he made
the best of his way thither, giving the alarm ofuhaier;" and that he was enabled to
reach the house of his friend in an apparentlyglgitate, where he threw himself on a
sofa till surgical aid was procured. It was thearfd he had been stabbed with an old
rusty bayonet, which had penetrated about fourdaclf the unfeeling perpetrator of
the horrid deed, the Deponent stated he had noletdst knowledge; and, as to the
prisoner at the bar being the wretched creaturecwdd have been as ready to suspect
the greatest stranger in the Colony, as well frasnnon-intimacy, as from positive
consciousness of never having most a distantlyedjdnim. In addition to the above,
Mr Howe conceived it incumbent on here on him torim the Court of the following
circumstance, which had been strongly impressediisrmind: About three weeks
prior to the 15th of June, the deponent was prdnged Macquarie-street Chapel in
the evening when his attention was arrested bygitheamstance of seeing a man upon
the outside of the Chapel, perched under one ohtiith windows, sustained by a
stick and looking into the Chapel. Curiosity proegptMr Howe to see who the
individual was, and upon approach, found it to e pprisoner at the bar, Davidson:
that, seeing the deponent, he left his curioussdn, and retired from the building.

Mr F.E. FORBES deposed as to the fact taking place and alsohthawith others,
went in search of the instrument which were saidvioyHowe to be in the street: that
an old rusty bayonet, fixed upon a native waddys Yeand in the centre of the road,
about 15 yards from Mr Scott’s, and that Mr Howk& was picked up in the drain
near the pathway, about 15 yards further distamtFMbes further said that the point
of the weapon was imbrued with blood.

JAMESBOWMAN, Esquire Principal Surgeon of the Territory, whidky visited
the sufferer under his affliction occasionally la¢ request of DBLAND, deposed,
that he considered Mr Howe to be in imminent danger

Dr MITCHELL, of the 48th Regiment who first attended upon théortunate
event, in company with Dr Stevenson, of the samgirRent also deposed, that it was
his opinion, upon examining the wound externaliattdeath would very likely soon
be the consequence.

JOSEPH MCcKINLAY, a resident near the Market-wharf in Cockle bagpaked,
that he had been absent on the 18th of June upahilematta River, on business that
had prolonged his return till about a quarter pase; that he had scarcely been in the
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house three minutes before the prisoner Davidsbo, ad lodged at his house for 7
or 8 years past, tapped at the door, and beggedithemmp might be lighted; that the
prisoner was undressed, and did not seem in tlst Veay agitated; that upon the
contrary he made enquiry how the witness had degpad his business, and then
retired. McKinlay further said, that the demeanotthe prisoner, for so many years,
had been peaceable to an almost extraordinary eletirat he was a steady harmless
creature; that he was certain the occurrence exfdo, in his testimony, occurred on
the 15th June, as the following day he heard, fuamous quarters, of the accident
that had befallen Mr Howe. This witness also s#idf he never heard the prisoner
mention the name of Mr Howe, directly or indirectlyhe bayonet being handed to
him for inspection, he recollected having a simifetrument in his possession about
his premises for some years, but that he had m®ot isdor nine months past, at least.
The one produced he could not identify to be thmesavith that which was now
absent, but it had something of its general appearafor it was an old rusty bayonet.
Several native waddies, too, were in the house; wece before the Court, one of
which he remembered to have seen in the room ocedupy the prisoner, but the one
to which the bayonet could alone be convenienitgdi he could not, and therefore
would not, swear to.

HENRY DURBAN next sworn, deposed, that he was rightly acquaintith the
prisoner at the bar; that the early part of Jueewhs in the house of Mr Bullivant, in
Cumberland street, and there met with the prisahat, the latter and Mr Bullivant
were in the act of conversing what he was engagadimg, and that he heard very
distinctly, the following words: "This would be eérvice to Mr Howe:" the prisoner
Davidson holding a dirk or dagger in his hand; whibe deponent said had been
produced by Mr Bullivant. MICHARLES JAMES BULLIVANT confirmed the
statement of the last witness, with some smallaviam. He said that the dirk or
dagger was suspended in the ceiling or rafterb®tdoom in which the prisoner and
himself were discoursing upon various topics; thia¢ instrument accidentally
catching the eye of the prisoner, he took intoH@sds, and lovingly said, that "Mr
Howe deserves a portion of this". This witnessrimfed the Court, that he had been
accused of pilfering a book by Mr Howe, which cmtstance had come to the
knowledge of Davidson, and upon that account hpssgd the prisoner conceived he
(Mr Howe) delivered some such chastisement; bdt k&, Bullivant, believed
Davidson, from his laughing mood, to be only siport

[ It is as well just to mention here, that Mrwi in the onset of the trial, acquainted
the Court that he, of the moment, suspected MriBuit to have been the individual
who had stabbed him; being conscious that he hddwadays before, innocently
accused him of a crime from which he, (Mr Bullivaritad been satisfactorily
exonerated. That in consequence Mr B. was takenduastody for a short time on
suspicion, as well as a man named Johnstone; bbtvhom appearing to be
unconnected with the horrid offence, were consetiydischarged.]

Mr CHARLES GRAY deposed, that in a casual conversation with tisoper on
Friday evening, the 14th of June, at his gate imk¥aireet, he expressed it as his
opinion, that Mr Howe had severely injured him. g assertion induced the witness to
make further enquiry, and it appeared that theopgs was aggrieved at the
circumstance of a Mr John Davidson being advertisedepart the Colony, saying
that the Printer was sporting with his feelingshasvas a prisoner of the Crown. The
witness then endeavoured to explain away the rngtdovered over the mind of the
prisoner, and told him that the advertisement &tlth was intended for a gentleman
of the name of Davidson, who was supercargo oMbdway, and therefore was not
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meant for war. The prisoner had a waddy in his hane of those before the Court
seemed to be it, and asked Mr Bray wherever it ot knock a man down? to
which the latter replied in the affirmative. Thagoner had then said that he would be
revenged and went away. Upon Sunday morning fotigwihe circumstance that had
taken place being reported to the witness, he inmtedgt went in quest of the
prisoner; you found him in the course of a few nésy and then said to him, that he
hoped that he (Davidson) had not any hand in ttexlaton Mr Howe; he replied,
"No! That it was no more than he deserved at mygaif it had been so.”

JOHN FORSTER, constable, deposed, are between six and sevémeavening
of Thursday, the 13th of June, he, in company witrers of the police, was walking
up George-street, and met the prisoner Davidsoonspthe new building intended
for the police office; that his intention was atted, it being a fine starlight night, by
the prisoner being armed with a waddy; that hegdhim, and upon examining the
waddy found a bayonet turned down, to use his owrds; upon it; that the prisoner
was guestioned as to the motive for carrying suale@pon, when he replied it was to
protect him from the dogs, as he had been violeaitlycked a short time before by
those belonging to Smithers. Forster then handiedvieapon, and drew it through his
hands several times; but it was a very rusty bayare a heavy and rather rough
waddy. Upon being desired to examine one of thedvesdand bayonet before the
Court, he stated that it much resembled that inpthesession of the prisoner. The
other waddy was then attempted to the enfixed enbéyonet, but was found not fit.
This active police officer added further, that gimesoner told him he was then going
to Church. Next morning the prisoner spoke to tlkmesgs Forster, as well as those
that were with him on the preceding evening, angdhim if the bayonet had been
found, as he supposed the constables must havéseeecrete the same under some
rubbish near the new police office; but the witnessied in the negative. That upon
the Tuesday morning, the third day after the attesh@mssassination, he went to the
prisoner's lodgings; that he was met at the dodghbeyprisoner, who had been once or
twice apprehended and discharged on suspicionhthhtad a waddy in his hand, and
said that was the waddy he had with him on Thursdglgt. This waddy was before
the Court also; and the witness Forster solemnéyrad that was not the waddy, but
that the other one much resembled that which theomper had, both in point of
weight, size, and roughness.

JOHN MATTHEWS, another constable, confirmed the former parth# kast
evidence, and also said, that the bayonet waskdatzting rusty bayonet.

Mr THOMAS WILLIAM PARR, deposed, that upon suspicion being first
attached to the prisoner, from a long knowledgéisfperson, and an acquaintance
with his general mild character, he felt disposetefriend him; that upon the second
or third time of his apprehension on the horridrgkeathe prisoner sent for him into
the back room of the present police office; he tagked him (Mr Parr) if he was still
inclined to serve him; to which the witness repliedthe affirmative, so long as
innocence was the garment he wore; that the prighea requested him to procure a
bayonet, instead of that which was missing (forithemediate recovery of which Mr
Parr had strenuously advised the prisoner to affiesward), and have it placed in the
spot which the prisoner said his bayonet had beereted by his own hands, but
which appeared now to have been unfortunately rexhothat the witness then shook
his head, said he would have nothing to do withatfiair, and left him. Upon the
point being strongly urged by His Honor the Judgk/@dcate, on the recollection of
Mr Parr as to the request of procuring another hatohe further affirmed, that the
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prisoner said, in that case, viz. on the obtainneétihe bayonet, "the matter would be
hushed, and it would do away that the business"prbsecution here closed.

The prisoner being called upon for his defeniefarmed the Court that he left it
entirely to his Solicitor Mr Rowe. A sensibly watt address to the Honorable
Members of the Court was recited by His Honor: énivto say, the prisoner had been
an active and brave officer in the army in formays] that he had comported himself
with every possible decency and good conduct simeerrival in this Colony; and
that the preparation of such an outrage upon sp@stthat with which he then stood
charged, was as opposite to his nature, as it wasreent and disgusting to the
dictates of humanity.

Two witnesses, who were in the boat with McKynigpon his return from up the
river, corroborated the testimony of McKinlay, so &s related to the circumstance of
having returned by a quarter past nine, more @t les

JOHN THOMAS CAMPBELL, Esquire, Provost Marshal, being called upon as to
the character of the prisoner since his knowledgkira, deposed, that, for the last
nine years, his quiet, orderly, and apparently tagaus conduct had impressed him
with the most favourable views; and that he shdwdlde believed the prisoner to be
one of the last persons that could be capablerpipating so truly diabolic an act.

His Honor the Judge Advocate proceeded to sumthgp evidence, in the
performance of which important and involvement tdsis Honor remarked upon the
nature of the evidence that had been presentdwtGdurt upon this occasion; that it
was wholly circumstantial; and that not a singletfaad been alleged against the
prisoner that could possibly criminate him as teepptrator of the crime with which
he was now awaiting the judgement of the Courtwdis a case of that peculiar
complexion, which demanded the most jealous atentand should therefore be
narrowly watched. His Honor said, that it was aiclad circumstances that required
to be traced link by link, and if but one link stduwe found wanting, which gave
birth to a doubt, that that doubt should most ustjorably be thrown into the scale
of mercy, and weigh on the side of the prisonexyéneer guilty he might be; thus
leaving him to the vengeance of Him, who hath wiggbnounced that "vengeance is
mine!" But, upon the other hand, should there hedba sufficiency of evidence to
establish the crime against the prisoner, in tleec His Honor said, it would be
unnecessary for him to remark as to what punishmenild visit such an offender.
The Court retired, and in about five minutes retuwvith a verdict of Guilty.
Remanded.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 11/10/1822

Court of Criminal Jurisdiction

Wylde J.A., 3 October 1822

WILLIAM BAXTER, JAMES GARDNER were indicted for feloniously entering
the dwelling house of MWILLIAM WHITFIELD, at a place called the Dog-traps,
on the 23rd of July last; and the former prisoneswlso charged with firing at and
wounding, with a loaded gun, oiROBERT HAWKINS, with intent to kill and
murder. Baxter pleaded Guilty three several timmesirder, he said, to exculpate his
fellow prisoner, whose innocence he strongly asderbut His Honor the Judge
Advocate, strenuously enforcing upon the mind efrliserable man that such a plea
neither would save the alleged innocent prisoner, bie available to himself, he
retired his former plea, and pleaded Not Guiltyappeared that the prisoners entered
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the dwelling-house at the hour of midnight and that prisoner Baxter immediately
fired at the poor man (Robert Hawkins), who is dlorecovering from the effects of
a dreadful wound, and that they then rifled the limge of all that could be found

worth taking, and shortly after decamped. The ewdein support of the crime was
too indubitable to admit of much hesitation ashe Guilt of the prisoners, to which
effect the verdict was returned.

The two last prisoners were again indicted Fer perpetration of divers robberies;
and THOMAS KELLY, JAMES MADDOCK, JAMES HAGGERTY, and
PATRICK MULLATON, were arraigned as accessories after the fackteBavas
found Guilty. Gardener, Acquitted. The other pners were all declared Guilty, 7
years transportation.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1823

SYDNEY GAZETTE, 02/01/1823

Court of Criminal Jurisdiction

Wylde J.A., 27 December 1823.

TERRENCE FLEMMING was indicted for the wilful murder @ATHERINE
KENNEDY , on the 9th of November. From the evidence thatecaut on the trial, it
appeared that the prisoner and the deceased cedhabgether; that they [had] a small
shop in Clarence- street, as well [as owning] tlw@es; that the deceased was
occasionally a drunken and intemperate woman, laaickiie prisoner was a sober and
industrious man. Upon the 3rd November last, theedsed was thrown down by one
of the [cows] while in the act of milking her, atrdd upon in the lower part of the
abdomen. She was taken up forthwith, carried inéohiouse. In a short time the
prisoner came home, when the deceased began teedtdm of] neglecting the

cows, and said she would come by death in consegusrthe injury unfortunately
received. She became more violent, getting furfatidast, and then a regular combat
began between them. The deceased was soon knockedod thrown down by
repeated blows; and, when on the ground, was sbvkig&ed by the prisoner.
However it was [proved] that he conveyed her to, bdtere she was [believed] to
groan most piteously the whole night. [The nextlrniag, the prisoner sent for Dr
BLAND, who contended the deceased up to her death, whalrred in five days
after. She told him that the complaint originatediitread from a cow [on] Sunday
evening; the wound, corresponding with [the hessil¢éale, manifested itself
extensively below [the] abdomen. From its deepalts@tion, the [terrible] state of
the wound, and emaciated state of the woman aliegedr Bland conceived it would
be fatal, but which nevertheless might have favolyreerminated, had the deplorable
creature been induced refrain, for a little whitem wine drinking. She always told
Dr Bland and others who occasionally saw [to] tleund, which caused her death,
proceeded from the cow; notwithstanding which,asvgartorially proved, that the
prisoner had maltreated [her] upon the same eveRiryious to pronouncing [the]
decision of the Court upon the occasion, His Excely the Judge Advocate
pathetically and solemnly told the prisoner, thatas doubt, and doubt alone, that
[saved] him from that ignominious destiny whicherthise would have inevitably
awaited him. Not Guilty.

SYDNEY GAZETTE, 02/01/1823

Court of Criminal Jurisdiction

January 1823

[1]

HATHERLY and JACKIE , two aboriginal natives, we[re] next indicted fdre
wilful murder, on the 10th Oct[o]ber last, at Newtta , of JOHN M'DONALD . It
[ap]peared that the deceased had been left in ehairgthe] Government tobacco
plantation at Nelson's Plain about 22 miles from $lettlement of Newcastle. H[e]
was missed for the space of a fortnight, and the] hfhich he had occupied was
plundered, of its little a[?.] With the aid of ahet aboriginal native called Georgle]
who is attached to the interests of Europeanspdidy] of the deceased was found
lying in a lagoon, in a hor[r]ibly mangled condiiolt exhibited such man[ner] of
native atrocity, as were frequent in former timef&jispicion fell on these two natives,
the prisoners, [as?] they were left with the deedan the hut, when la[st] seen; and
they had become latterly invisible abo[ut] theiuaishaunts[.] A plan being laid, they
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we[re] entrapped, and acknowledged that they hafpglerated the deed, but each
charging the other with t[he] most atrocious p&efore the Commandant t[hey]

confessed the crime; and even in court while tMembers had retired to consider of
their disposal, th[ey] acknowledged the foul traxia. The Court, however, under

all the peculiar circumstances of the cas[e] aretkeaisted no other proof against the
prisoner[s] than their own declaration, which conét legally, [in?] this instance, be

construed into a confession, returned [a] verdidiat Guilty .

[1] Our copy of this report omits the last few éett of each line of text. Our thanks to
Lisa Ford for pointing out the existence of thise&o us. A question here is whether
the confessions were inadmissible because noni@midborigines were unable to

give evidence, or because of the general laws coimgeconfession.

We are checking the reference for this case, wma not be right.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the

Division of Law Macquarie University

SYDNEY GAZETTE, 08/05/1823

Court of Criminal Jurisdiction

Wylde J.A., 5 May 1823

MARY REDMAN and BRIDGET LEVER were next indicted for wilful murder of
HAPPY FILLER , on the 27th of December last; aftHOMAS FRANCIS and
WILLLIAM FENNING were indicted as accessories in the said crimbouf20
witnesses were called on this trial, but none ef tdstimony could bring home the
offence to any of the prisoners. From the evidenteDr MORAN, Assistant
Surgeon on the Colonial Establishment, no doubtidcdne entertained as to the
deceased woman having met with a premature ermhrisequence of a violent blow
in the lower part of the skull, inclining to theght year; but whether this was
produced by a blow from a rounded weapon, or ocooasi by a fall downstairs in a
fit, this Gentleman could not positively say, thbuge much doubted the latter. It
appeared that the prisoners, as well as the hagéessmased, had all being in a state of
drunkenness on the night of the supposed murdet,that more infamous and
abandoned characters never before polluted a @bustice. However, as nought
but a perplexity and infliction of circumstancesmeaout on the trial, which only
tended to thicken the mystery in which the traneacseemed to be shrouded, a
verdict of Not Guilty was returned.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1823

SYDNEY GAZETTE, 02/01/1823

Court of Criminal Jurisdiction

Wylde J.A., 27 December 1823.

TERRENCE FLEMMING was indicted for the wilful murder c€ATHERINE
KENNEDY , on the 9th of November. From the evidence thatecaut on the trial, it
appeared that the prisoner and the deceased ocedhabiether; that they [had] a small
shop in Clarence- street, as well [as owning] thtees; that the deceased was
occasionally a drunken and intemperate woman, faaickihe prisoner was a sober and
industrious man. Upon the 3rd November last, treedsed was thrown down by one
of the [cows] while in the act of milking her, atrdd upon in the lower part of the
abdomen. She was taken up forthwith, carried ih® liouse. In a short time the
prisoner came home, when the deceased began tgseafftn of] neglecting the
cows, and said she would come by death in consequeithe injury unfortunately
received. She became more violent, getting furfatjdast, and then a regular combat
began between them. The deceased was soon knodken @ thrown down by
repeated blows; and, when on the ground, was shv&geked by the prisoner.
However it was [proved] that he conveyed her to, lvedere she was [believed] to
groan most piteously the whole night. [The next]rmiog, the prisoner sent for Dr
BLAND, who contended the deceased up to her death, wicitinred in five days
after. She told him that the complaint originatadaitread from a cow [on] Sunday
evening; the wound, corresponding with [the hessiletale, manifested itself
extensively below [the] abdomen. From its deepalaation, the [terrible] state of
the wound, and emaciated state of the woman aliegeDr Bland conceived it would
be fatal, but which nevertheless might have favolyreerminated, had the deplorable
creature been induced refrain, for a little whitem wine drinking. She always told
Dr Bland and others who occasionally saw [to] theund, which caused her death,
proceeded from the cow; notwithstanding which, @&swsartorially proved, that the
prisoner had maltreated [her] upon the same eveRirgyious to pronouncing [the]
decision of the Court upon the occasion, His Ercely the Judge Advocate
pathetically and solemnly told the prisoner, thatvas doubt, and doubt alone, that
[saved] him from that ignominious destiny which ertise would have inevitably
awaited him. Not Guilty.

SYDNEY GAZETTE, 02/01/1823

Court of Criminal Jurisdiction

January 1823

[1]

HATHERLY and JACKIE , two aboriginal natives, we[re] next indicted fdre
wilful murder, on the 10th Oct[o]ber last, at Newtta , of JOHN M'DONALD . It
[ap]peared that the deceased had been left in ehairgthe] Government tobacco
plantation at Nelson's Plain about 22 miles from $lettlement of Newcastle. H[e]
was missed for the space of a fortnight, and the] hfhich he had occupied was
plundered, of its little a[?.] With the aid of ahet aboriginal native called Georgle]
who is attached to the interests of Europeanspdidy] of the deceased was found
lying in a lagoon, in a hor[r]ibly mangled condiiolt exhibited such man[ner] of
native atrocity, as were frequent in former timef&jispicion fell on these two natives,
the prisoners, [as?] they were left with the deedan the hut, when la[st] seen; and
they had become latterly invisible abo[ut] theiuaishaunts[.] A plan being laid, they
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we[re] entrapped, and acknowledged that they hafpglerated the deed, but each
charging the other with t[he] most atrocious p&efore the Commandant t[hey]

confessed the crime; and even in court while tMembers had retired to consider of
their disposal, th[ey] acknowledged the foul traxia. The Court, however, under

all the peculiar circumstances of the cas[e] aretkeaisted no other proof against the
prisoner[s] than their own declaration, which conét legally, [in?] this instance, be

construed into a confession, returned [a] verdidiat Guilty .

[1] Our copy of this report omits the last few éett of each line of text. Our thanks to
Lisa Ford for pointing out the existence of thise&o us. A question here is whether
the confessions were inadmissible because noni@midborigines were unable to

give evidence, or because of the general laws coimgeconfession.

We are checking the reference for this case, wma not be right.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the

Division of Law Macquarie University

SYDNEY GAZETTE, 08/05/1823

Court of Criminal Jurisdiction

Wylde J.A., 5 May 1823

MARY REDMAN and BRIDGET LEVER were next indicted for wilful murder of
HAPPY FILLER , on the 27th of December last; aftHOMAS FRANCIS and
WILLLIAM FENNING were indicted as accessories in the said crimbouf20
witnesses were called on this trial, but none ef tdstimony could bring home the
offence to any of the prisoners. From the evidenteDr MORAN, Assistant
Surgeon on the Colonial Establishment, no doubtidcdne entertained as to the
deceased woman having met with a premature ermhrisequence of a violent blow
in the lower part of the skull, inclining to theght year; but whether this was
produced by a blow from a rounded weapon, or ocooasi by a fall downstairs in a
fit, this Gentleman could not positively say, thbuge much doubted the latter. It
appeared that the prisoners, as well as the hagéessmased, had all being in a state of
drunkenness on the night of the supposed murdet,that more infamous and
abandoned characters never before polluted a @bustice. However, as nought
but a perplexity and infliction of circumstancesmeaout on the trial, which only
tended to thicken the mystery in which the traneacseemed to be shrouded, a
verdict of Not Guilty was returned.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1824

SYDNEY GAZETTE, 29/01/1824
Court of Criminal Jurisdiction
Wylde J.A., 23 January, 1824

Mr. WILLIAM GORE was next indicted for feloniously firing at and wwaling,
with intent to kill and murder, on@NDREW BEATTIE , a private in His Majesty's
48th Regiment, on the 21st of November last. Theoper was also charged on a
second indictment with the misdemeanour.

ANDREW BEATTIE , deposed, that he is a private of the 48th Redintbat he
was employed as military grass-cutter occasioriallthe District of Lane Cove. On
the day named in the indictment he was procuri@ggon or contiguous to the farm
of the prisoner; in which spot, or within half alejihe had been before. There was a
fence quite close to the spot; he was outside,afomte. When he first saw Mr Gore,
he was 50 yards distant, and he had then made uqundles, 4 dozen of grass. He
saw the prisoner’s government servant prior tosbising Mr Gore. Upon the prisoner
getting sight of the witness he ran forward, exulag he had found one. Mr Gore
commanded him to lay down his hook; the witnesd 8zt the prisoner was welcome
to take the grass if it belonged to him, but seemadilling to give the hook,
whereupon Mr Gore struck with his fowling piece tre right shoulder, which
staggered him; and recovering himself, the witmassoff with his hook. The prisoner
then levelled his fowling-piece at the deponent] ahot him, at the distance of about
80 yards: the prisoner never uttered a word. Tippdent positively swore that the
prisoner came up to him on the charge, cockingpteee as he advanced; and that
there was not above the intervention of a minute ahalf between the blow and the
discharge of a gun. The deponent did not fall upeimg wounded, he ran to some
distance, and out of sight of the prisoner and d@svant, ere he found himself
wounded: the shot had entered his fingers, hanah, ahoulder and right side.
Becoming weak from loss of blood, the deponent ghtut most advisable to return
towards Mr Gore, to obtain aid. On returning, tleelbof the prisoner was towards
deponent: when within a few paces, however, theopar suddenly turned, and
seeing the deponent, exclaimed — "You rascal: lyauecome to trouble me again?"
and made for the deponent; who informed him, theoper, that he was wounded.
The reply of the prisoner to this was that he wathing the worse, and he was sorry
it had been a ball, for it would have stopped hisning. The deponent replied it was
bad enough, and begged for assistance to Sydnegh wie prisoner refused to grant
him. He then entreated that information might bengutly transmitted to his master,
for he was unable to go home. Mr Gore to this adsad he would not; the deponent
then was compelled to take shelter under a tree.pFisoner told him, the deponent,
that he was able to walk; and, if not, he mightati¢he bush. The government man,
Mr Gore's servant, then advanced towards the walindan, and said he was
wounded ill enough. An interchange of looks tookgel between the master (the
prisoner) and a servant, Mr Gore then said he wgaldn person, to the Doctor. The
prisoner then directed his servant to take the wWedrman's rope, jacket, and hook up
to the house, and then return and take him (therseq) up to the old well, and wash
him. The man, however, assisted the deponent tavélieprior to going to the house
where he was left for about 7 minutes. He was thashed, and the prisoner, dressed
some of his wounds with sticking plaster. The presothen promised to go to Town,
and told the man to take him to his bed, and keepthere till he returned where he
remained for 2 or 3 hours; till removed by a pdryyhis comrades. That he met the
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prisoner on his way to Sydney, who enquired afterhealth, but he (the deponent)
gave that no reply. This transaction occurred atiOut the morning. Upon his cross-
examination, the deponent admitted, that Mr Gor@ fnaquently reprimanded him

from trespassing on his grounds, and taking aweygthss; but this occurred when a
mile and a half distant from his house. The witnkead been admonished by the
Adjutant of the Regiment against a repetition a$ thffence: which was 6 months

prior to November last. Upon one occasion, Mr Gk the grass from him; and,

when he was lying at the old well, Mr Gore exprdskes sorrow that it was him. He

was confined 11 days in the hospital.

WILLIAM FREEMAN , an assigned crown servant of Mr Gore, deposed,hé
had been two years with his present master; thakrieasv Andrew Beattie, the
foregoing witness, well; and that from the circuamste of having frequently seen him
on his master’s estate at Lane Cove, employedgaass cutter. The deponent stated
that Beattie was so employed on the morning of2th&t of November last, between
the hours of 9 and 10, which was the day he was $l& the deponent, first saw
Beattie at the bottom of the lower orchard, ondhéside of the fence. He went and
informed his master of the circumstances who wapl@yad in the garden, some
distance from the deponent. He called to his masteo answered him by a wave of
the hand. That his master, then left the gardentterdwelling, from whence he
shortly came with a fowling-piece; and both of th@moceeded in a direction to
secure the grass-cutter (Beattie). Upon comingiwittad, Mr Gore demanded his
hook; but Beattie said he might take the grass,hleutvould not give up the hook;
upon which Mr Gore immediately gave him a blow o side of the head with the
fowling-piece. As he approached Beattie, the pesdreld the piece in both hands;
but this witness said, that the gun was not codkedfter the blow. Upon being
struck, Beattie ran off. Mr Gore commanded himttpssaying — "Stop, you villain,
stop; for if you don't I'll fire!" and he fired; &t Beattie still running. The ground was
steep and rocky, owing to which Beattie was soonhajusight. Mr Gore and the
deponent then turned towards the fence, the lagarching for the grass, which was
found close to the spot, with a jacket, rope, &boidly after, Beattie returned,
explaining he was badly wounded; and begged Mr Garald send some one to
Sydney, who declared that he would not. Beatti@ ted he must lie there and die;
and threw himself under the shade of a tree. Arépeated entreaty of the wounded
man, Mr Gore said he would go to Sydney himselfe Trisoner, aided by the
witness, then washed and dressed Beattie. Thisesgtiiurther deposed, that his
master's farm had been continually trespassedebgréss-cutters; some of whom had
used the most defying and abusive language, insorthat prudence dictated the
necessity of being properly armed, to avoid thedtened attacks being carried into
effect. He had seen Beattie twice or thrice onféine; and he never heard of anyone
being struck or ill-used by the grass-cutters; irihad been threatened 5 or 6 times.
For the last two years he had known the grassfsuitebe visiting the fields for the
purpose of depriving his master of that specieproperty, which alone constituted
the principal support of his family. Mr Gore wastire custom of taking his fowling
piece, which he found it necessary to warn offdhess - cutters. He said there was
nothing mentioned about a bull.

ROBERT KELLY , late overseer to the Government grass-cuttepgsiel, that he
heard of Mr Gore's farm repeatedly. The prisonel in@de complaints to him of the
depredations committed by the grass-cutters; andalle in consequence, exerted all
his influence in preventing those annoyances. MreGmnce told him, the witness,
that he had made frequent complaints to the Supedent of Police, as well as to the



New South Wales Inquests, 1824; 09 June 2008 3

Adjutant ; and that he (the prisoner) was deterthimemake an example of some of
them. Mr Gore, upon this occasion, asked deporidm knew Andrew the soldier,
meaning the wounded man, saying he was one ofattg. pn reply, the deponent told
Mr Gore that the grass-cutters were ever makingpdaimts against him, alleging that
it was impossible to pass his house without losiregr grass and their hooks, as Mr
Gore came upon them with his musket. The interviemninated with the prisoner
declaring that he would certainly shoot some ofrtest troublesome.

G.A. STEPHENSON Esq, Surgeon, 48th Regiment, deposed, that tldeso
Beattie was under his care. He saw him about 6akdh the evening on the day on
which he was shot. He had been wounded with srhalt $rom the back bone under
the side they were 8 shots; on the back part oligjper arm, there were 10; and on
the fore arm hand, 24 were lodged. This Gentlenaed, $rom the appearance and
situation of the wounds, he was unable so desoeddveral days as to a recovery. If
we understood Doctor Stevenson correctly, thereanedl shots in Beattie still. Here
the prosecution ended.

Messrs Garling and Rowe were the Solicitorshengart of the prisoner. A written
defence, combining ingenuity and ability, was régdVir Garling. We refrain, from
very obvious motives, entering into many particsildrat were detailed in this feeling
Address to the Court; suffice it to say, that in@ned and alluded to transactions
with which most of the Public are already in posges

T. WEATON, Esq., Adjutant of a 48 Regt. being called by MR, deposed, that
Mr Gore had once complained of the soldier Bea#tie] that Mr Gore was then told
the man should be punished for his conduct; but tha prisoner of the time
interfered in his behalf, expressing the hope thath trespassers would not be
followed up.

Mr WILLIAM GORE , junior deposed, that the grass-cutters were continually
trespassing on his father's farm, almost every dag, always 3 or 4 times a week.
Upon some occasions, they would be particularlyeradd violent; while, at other
times, cruelty might mark their conduct. Once theant so far in insolent behaviour,
as to threaten him, the deponent, with the lossiohead, which they declared they
would cut off! It was nothing uncommon to be thesegd with maltreatment, when he
interfered. They have often been so daring as teecwithin 100 yards of the house,
on this side the inclosures. His father invariaiolg him to the comport himself with
civility towards them, and cautioned him againstking the piece at them. He saw
Beattie once on the cultivated, and twice on folastl. That his father sent him into
town next day (the day after this affair) to Mr @&y to enquire as to the state of the
soldier; and to ascertain whether his attendanceldvbe necessary. He returned
home with a message from the Solicitor, and hitefaimmediately surrendered
himself.

WILLIAM FORSTER , late district constable in Lane Cove, deposedihi®
marauding conduct of the grass-cutters, for mamysyen that quarter.

The defence being concluded, His Honor the Judtmcate proceeded to sum up
the case to the Court, remarking on the two péddidegal principles appearing to be
involved in the prisoner's defence, for the consitlen of the Court as affecting the
degree of criminality arising upon almost everyeca$ homicide; while the charge,
exhibited against the prisoner, was to be detemn@éectly upon the same point as if
the discharge of the musket had proved the fatedeaf death to the party at whom it
was directed. In which view, therefore, the questicould have been, whether the
prisoner had discharged the gun in such a transg@assion and sudden irritation as
to reduce the offence, in that event, to manslarghind again, whether as homicide



New South Wales Inquests, 1824; 09 June 2008 4

was justifiable, if committed only in prevention affelon’s escape from justice, the
act of firing off the piece by the prisoner hademakplace only for the purpose of
preventing the otherwise unavoidable escape optbsecutor, as a felon. His Honor
then went into detail of observations illustratithgpse legal principles, immediately
reading the evidence taken, and applying the fastbearing, or otherwise, upon
either point. As to the feelings of the prisonertba occasion, it would be for the
Court to weigh the great provocation, that had bseerfully proved to have been so
long and grievously endured by the prisoner, bytioord trespass, and loss of grass
from the estate generally, as also, in particutmveral times by the prosecutor
himself: — that if the Court found, that the gurdhmeeen carried from the house to the
spot, from no offensive intention, but for persopadtection only, though used indeed
afterwards offensively under ebullition of passiencited in so great a degree from
the prosecutor's refusal to lay down his hook, wihesired to do so, as for a moment
to overpower his reason, — all malicious motivemdehus removed _ the prisoner
would be entitled to his acquittal. But if, on tbhéher hand, the whole course of
conduct and feeling on the part of the prisonegnssd to shew him as a master of
himself, and as acting under previous or immedigg¢elution to use personal violence
against the prosecutor, with such a deadly instnimeat any hazard, — or even under
any misapprehension of legal ingenuity, or protect- if it should appear, that he
must have immediately recognized the prosecuta veould thus be satisfied, that a
ready course was open to him therefore, by comiptaithe commanding officer of
the Regiment to which he belonged, as on a forneeasion, of bringing him to
punishment. If, in short, upon the evidence it appd uncontroverted, that the
prisoner used violence without any the least pexisprovocation at that time, father
than the trespass committed, and the grass foutiteiprosecutor's possession, then
the law would imply the malicious motive in the a¢the prisoner, so as to bring him
within the charge on the information. With regaocd,tto the point of justification,
though there could be no doubt of the prosecuteingaremoved the bundles of
grass, when removed from the freehold, and thesetorsubject of larceny, and
although the prisoner would have been justifiedhpps in apprehending the
prosecutor, it was to be observed still, that e allowed no more personal force
than was absolutely necessary for the apprehersimhthat the death of the offender
sought to be taken, or any act of violence, sushyas alleged against the prisoner
and that under the present information, could Istified so far only, as it should
satisfactorily be made to appear, that all otheamsewvould have been ineffectual to
prevent escape. With this view, the Court would sober, whether upon the
circumstances in proof, they could find any intentieither before or after the
discharge of the gun on the part of the prisoreegpprehend the prosecutor, by any
words used at the time, — by any pursuit upon tosgrutor's flight, — or arrest after
he was rendered unable to fly; — whether in fathoagh the gun was discharged, he
was escaping from justice, or from farther violemmdy, after the blow from the
market on the prisoner first coming up with him. vilas again to be had in
recollection, that a great distinction was also liapple to the principle of
justification, which was extended only to the pr@n of escape by felons upon
commission of [endangerous?] felonies, and not dees of offences of greatly
inferior enormity and mischief. It was still furth® be observed, upon the facts of the
case, that as the prisoner had made so many consptai the Police and others
during the previous month upon the trespassersuastpn, it was unfortunate, at
least, that he had not had police officers on aaytd apprehend parties so offending,
as alleged, every day almost of the week (and thater the injury, the stronger in
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force the observation), so as thus to take the leggy means of repressing the euvil,
rather than to take the law so violently into hisnohands, in fulfilment of the
menaces he was proved to have made on the subbfettif the grass-cutters, as well
as the prosecutor, did not keep away, he wouldicgdytshout some of them to make
an example."

We are unable to pursue His Honor in his laharimvestigation of the case, or the
arguments adduced both on the law and feel irflelsistonvincing as to the grounds
on which a decision of the Court should be direeted controlled.

After an absence of about 15 minutes, the Membesumed their feet; and His
Honor pronounced the prisoner Guilty of the firstint in the indictment. Sentence
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

R. v. Miller

Court of Criminal Judicature

Wylde J.A.,7 February 1824

Source: Court of Criminal Jurisdiction, Informatimepositions and Related Papers,
State Records N.S.W., SZ803 [1]

[59] Sir,

I cannot hear of any other witnesses in the casheoKing versus Thomas Miller,
than the Black Natives, and as you inform me inryaeiter of 16th Jan last, that, they
are not Competent witnesses in a Criminal Coughall not forward them to Sydney.

| have this known to be,

Sir,

Your obedient Humble Servant

[signature]

His Hmm

The Judge Advocate

Note

[1] See also R. v. Fitzpatrick and Colville, 1824.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 17/06/1824

Supreme Court of New South Wales

Forbes C.J., 11 June 1824 [1]

Murder.- The first case that became exhibited & @ourt was one of a sanguinary
description, in which two fellow creatures werestand their trial for their lives, on
the charge of depriving a fellow mortal of thats#&nce which man can take away,
but which none except the Creator can bestow.

MICHAEL MURPHY and JOHN SULLIVAN were indicted for the wilful murder
of WILLIAM BYRNE , on the evening of the 7th of March last.

[The prisoners were informed that they had a righthallenge, on the ground of
interest or affection, any of the Jury. [2]]

The Attorney General [3] opened the case, irctvithe learned Gentleman briefly
stated such facts as became developed in the colitise evidence. The first witness
called on the part of the prosecution was,

Dr. ANDERSON, Assistant Surgeon on the Colonial Establishmehty deposed,
that he examined the body of William Byrne, theedsed, on the 8th of March last,
in the General Hospital. He found the head conaladgrinjured and swelled by two
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contused wounds; one of which was much larger thanother - the largest at the
back part of the head. That, in cutting down upba scalp, there appeared a
considerable extravasation of blood between thdl skul scalp, with an extensive
fracture of the occipital bone. So satisfied wasAnderson of the cause of death by
these wounds, that he proceeded no further in kesnaation of the body. The
wounds were evidently inflicted by a heavy blurgtinment.

G.M. SLADE, Esg. Coroner, deposed, that he convened an Inquesthe
melancholy occasion on the 8th of March, the dagrathe murder, and that the
papers now handed into Court were correct copid¢iseoflepositions and verdict.

JOHN THOMAS CAMPBELL , Esqg. proved some additional depositions that
were taken before him, and other Justices of thed®e

CATHERINE BRUCE deposed, that she was acquainted with Byrne,gbeated,
as well as the two prisoners at the bar. She latetthe Waterloo Mills, about 3 miles
from Sydney on the Botany-road, with her husbart &me into town about 3 in
the afternoon of the 7th of March, the day on whiwh murder was perpetrated; that
upon coming to the toll-gate, she saw the prisorsrshe bar, who were then
apparently proceeding on the Botany-road, on thvaiy to the Mills, of which the
prisoner Murphy had then the charge as overseeclenkl - At or about 8 o'clock in
the same evening, she returned through the tojlibaner progress homewards, in
company with three men, viz. the deceas@@HN BAXTER, and PATRICK
HAYDON . Shortly after their entering upon the Botany-roide witness beheld four
men advance from the bush, who leaped over thefétaving hold of the arm of the
deceased, she exclaimed, "Billy, my lad, see whmising!" And before the words
were scarcely articulated, poor Byrne receivedodent blow on the head from one of
the four men, which caused the blood to fly over blonnet and face of the witness.
The prisoner Murphy gave this blow. The other presp Sullivan, then struck him,
was the last that struck him, and was the mankifiad him! The other men were
engaged in beating Baxter. In behalf of the deakake vainly implored mercy at the
hands of the dire ruffians, when one of them gaaeahblow. As soon as the murder
was complete, the party seemed to return toward$eSy The witness dispatched
Baxter to Sydney, to give the alarm; and the othan, Haydon, went for her husband
to the Waterloo Mills, whilst the witness remaingith the body. She laid the head of
the deceased in her lap, and rubbed the templdsthere was no sign of life
remaining.

Upon the part of the prisoners the witness wasszexamined by Mr. Solicitor
Rowe. She still deposed to meeting the prisonerthenvay out through the toll-gate,
while she was coming into Town. At the time, sheded] that oneJAMES
PURCELL accompanied her. She called at the Woolpack piiolicse, just at the
entrance of Sydney, and obtained one pint of bekich was drank by Purcell and
herself. From thence she went to the house of ohedlr in George-street, but there
had nothing to drink. After this she called at Hmise ofDANIEL KELLY , where
three others and the witness drank a quart of b@em Kelly's she returned to the
Woolpack, where she met with the deceased, Baamml, Haydon. Here she had
nothing to drink. The witness stated that she wer$eptly sober, and did not require
any assistance home; and that Baxter only wentdtegt her out of friendship to her
husband. She again, most particularly swore toptisoners; but the other two she
had no recollection of, neither would she be ableéntify them. The four men were
dressed in black, and wore long great coats. Tdjet nvas sufficiently light to behold
the faces of the prisoners at the bar.
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JOHN BAXTER deposed, that he was out at the Waterloo Milkse® the husband
of the last deponent, on the afternoon of the dawbich the murder was committed.
That Mrs. Bruce left home for Sydney about 3 in #fiernoon; and waiting rather
late, her husband requested him to come into t@wihe purpose of seeing her safe
home. When within 200 yards of the Woolpack publiasse, he could distinguish the
voice of Mrs. Bruce. He found her in company wtie deceased, and the other man,
Haydon. This was between 6 and 7 o'clock. A fewutds after 8, Mrs. Bruce, the
deceased, Haydon, and himself set out for the \\éatévlills. They had just left the
toll-bar, and entered upon the Botany-road when.NBaice desired him to go
forward; upon complying with which his eye caughard5 men coming up, whom he
supposed to be constables. One of them gave hinfow bn the head, and in
recovering from the effects of its violence a setwmas inflicted, which felled him to
the ground, and produced insensibility for somesaterable time. He was quite
sober, but knew none of the party. He was on tlet thand side of the road when
assaulted, and the deceased on the left, onlyyashert distance. The men seemed to
have large coats on, that came below the kneeghwheére all of a dark colour. He
recovered in time to perceive the assailants mak&ydney.

In his cross-examination by Mr. Rowe, the wishasimitted that Mrs. Bruce had
been drinking, and that the two men, Haydon andldweased, were intoxicated. Mrs.
Bruce gave the deponent some beer at the WoolJdek.men were 100 yards off
when he first saw them on the Botany-road, and wleza in the rear; they walked
together on the right hand side of the road. Timatirig they were all intoxicated, he
thought it his duty to conduct Mrs. Bruce homewd#s a cloudy night, and so dark,
that it was not possible to discern the countenafi@ny of the parties; but still, had
he been intimately acquainted with any of themadimitted it would have been easy
to identify their persons. He would not swear thesi of the prisoners.

In answer to a question put by the Attorney Gené¢hal witness said, that a very few
minutes only could have elapsed from the time h&t 8aw the four men, till the
moment he was struck; and that the face of Mrsc8mvas not turned towards the
party, till he, the witness, told her they were augn

RICHARD PALMER deposed, that he met Mrs. Bruce, and her partyggo
towards the Waterloo Mills, on the evening of therder, between 8 and 9. He was
then coming in to town from Botany; and having awtedge of the deceased Byrne,
spoke to him, in passing. None of the party appktrédrim in liquor, nor did he think
they were. So far from its being a dark and clooijht, as deposed by Baxter, this
witness stated it as a windy and moon-light ligig] the moon being within an hour
of setting. Upon coming to the bottom, or the comoeenent, of the Botany-road, he
met Sullivan, one of the prisoners at the bar, witiom he was acquainted. He,
Sullivan, came across the road from 3 or 4 othen.rkée enquired of the witness
where he was going; he replied, to Sydney. Theesggrthen asked Sullivan who were
those men, in great coats, on the other side ofdhd; and the latter immediately
asked if he, the witness, met Mrs. Bruce on thé read who was with her? He told
him, that "Little Bill, the Carpenter,"” meaninggetheceased, was among the number.
The witness then bade Sullivan good night, whiclutation was not returned. He
stated, that Sullivan was dressed in blue, and thatothers wore great coats.
Business requiring his return to Botany early tlegtrmorning, the witness saw the
body of the murdered man; he then gave informatérthe previous evening's
interview with the prisoner Sullivan, but was netase, at the time, that he was then
in custody on suspicion.
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JOSEPH SMITH, who lived at the Waterloo Mills, in the same hewsith the
prisoner Murphy, deposed, that the latter came homihe afternoon that the murder
was committed, exchanged a white jacket that heww all day, for one of a blue
colour, and went out saying, that he would endeatosecure the deceased Byrne,
and lodge him in the watch-house, for absence agteat of duty. Sullivan, the other
prisoner, also dressed in blue, accompanied Mufgmy home: the latter had a stick,
but which he was unable to describe to the CoutrgWly returned in the evening,
saying he could not find "Bill," the deceased, dhdt he would not further perplex
himself about him. The witness did not see Sullitdinthe constables came to
apprehend him at 11 at night.

PATRICK COGHLAN deposed, that he slept in the same room with tisermer
Sullivan. He saw both the prisoners on the 7th Mafthey were dressed in blue.
Sullivan came home some time in the night, and ihirid he had seen Mrs. Bruce and
the deceased on their way home, and that they kimaw

JOHN BRUCE, a resident at the Waterloo Mills, deposed, tlasdw the prisoner
Murphy on the evening of the 7th of March, befaue-set. He was enquiring for the
deceased, Byrne, and one M'Coy; both of whom wadeuthe orders of the prisoner
Murphy, as the overseer of the Mills.

The case for the prosecution here closed.

DANIEL KELLY was the first witness called by Mr. Rowe, in béhai the
prisoners. He deposed that he saw Mrs. Bruce afoutour before sun-set on the
evening of the 7th of March last. She was "rolldrgnk" past his gate. He then lived
in Pitt-street, and Mrs. Bruce being acquaintechwiiis wife, came in. She sent for
half-a-pint of rum, giving the witness's wife aveit shilling to procure the same; of
which Mrs. Bruce partook one-sixth, or half-a-gladéter remaining here half-an-
hour, Mrs. Bruce went into an adjoining public-heuwhere she continued till sun-
set. Upon leaving the public-house, she was sokdthat the witness stated she
wished to return to his house to become sobemwbigh his wife would not allow. A
man, who came out with her, conducted her away.

JOHN CULLEN, innkeeper in George-street, Sydney, on the Bakhill,
deposed, that he recollects the evening of the aemunetll; that he saw Mrs. Bruce,
and two men, going by his house on that eveningitds the toll-gate; and that all
three appeared to be drunk, as they talked loud, @nducted themselves as
intoxicated persons. He had often seen Mrs. Bnueaiinebriated condition.

FLORENCE M'CARTHY deposed, that he lived at the toll-gate; thatdve sirs.
Bruce on the evening of the murder returning hommdsjawith three men; and that
she appeared so drunk, that they were holding pebut cannot positively say she
was intoxicated, only coming to such a conclusiomf appearances.

John Baxter was here re-called. - He stated,hthaaw the man who gave him the
second blow; but not him that struck the first. dither of the prisoners he could not
swear.

JAMES DUNLEVY , a constable at the first round-house, on theaR@tta-road,
deposed, that he was in quest of bush-rangersinitinity of the Waterloo Mills on
the evening and night of the 7th of March; thatwlf®o'clock, upon the other side of
the Mills, he fell in with the prisoner Murphy, whwas driving some bullocks out to
pasturage for the night, and he complained, atithe, of the absence of some men
from the Mills. They remained in company till 25mates before nine o'clock, when
they separated at the Waterloo-gate, Murphy gamgitds the Mills, and the witness
making a short cut across the country to the rdumase, which saved half-a-mile,
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and avoided the scene of murder. He concluded dsisntony by remarking that
Murphy wore a blue dress.

Many respectable witnesses were called on thegbahe prisoner Murphy, as to
character; and one and all agreed as to his spbdiéigence, and honesty.

The prisoners having closed their defence, ttterAey General rose, and addressed
the Court by observing, that he could not do betterthe ends of justice, than leave
the case with the Jury.

His Honor the Chief Justice then proceeded to sp the evidence; and, in his
charge to the Jury, His Honor could not avoid réamay on the discrepancy in the
evidence, as far as regarded the sobriety of Gath@&ruce - the only witness that
ventured on swearing to the prisoners at the bad, ypon whose testimony their
destiny seemed to hinge. Her testimony remainedppteted; and several withesses
deposed to her inebriety upon the evening of thederu His Honor stated the law
upon the subject to the Jury; going over the wiadlthe evidence, and making such
comments as the importance of the case, and theaicy of the circumstances,
required.

The Jury retired about half after five, and reed their seats about six; when the
Foreman returned a verdict of Not Guilty against phisoners, who were directed by
His Honor to be immediately discharged.

[1] This was the first trial held in the new Supee@ourt, and the first before Forbes
C.J. in New South Wales. Forbes was pleased wéhrélults of the first criminal
session in the Supreme Court, saying that it wasived well by both classes of
people (the emancipists and exclusives): Forbé&itmot Horton, 10 July 1824, 14
August 1824, Catton Papers, Australian Joint Cap#roject, Reel M791.

[2] The jury was comprised of six army officers,danne naval officer: Sydney
Gazette, 17 June 1824.

[3] Saxe Bannister.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 24/06/1824

Supreme Court of New South Wales

Forbes C.J., 21 June 1824

[1]

Murder. — CORNELIUS FITZPATRICK and THOMAS COLVILLE  were
indicted for the wilful murder oJOHN BENTLEY , a shepherd in the vicinity of the
settlement of Newcastle. It appeared by the testymof ROBERT SEARS, an
accomplice, that the prisoners and himself wer@mpany on the way from Patrick's
Plains to Newcastle; that, when within a few mi@dsthe settlement, the prisoner
Colville and the witness passed a hut occupied bytiBy, the deceased, leaving
behind Fitzpatrick and a black native. That wheaw60 yards a-head of Fitzpatrick,
the witness heard the report of a musket. Uporp&itick coming up, the witness
Sears enquired the cause of his discharging hee @iethat time, it being in the night:
- the reply elicited was, that he had been shoairg dog; and here, for the moment,
further enquiry dropped. On their arrival at Newtsmshowever, the native and the
witness Sears were at the house of a constableedhd@®UNG, when the black-man
expressed vast sorrow for what had been done kpdtiick, whom he, the native,
then impeached with the death of "Old John," megninfortunate Bentley, the
deceased. Further enquiry became instantly instifuand the information given by
the native proved to be too true! In the preserichegaoler at Newcastle, it was also
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proved, that Fitzpatrick acknowledged to the disgbaof the musket, which had
occasioned the death of Bentley; at the same txoalgating the witness Sears, and
adding that the musket went off accidentally. Thees corroborative testimony of
the fact, that the prisoner Fitzpatrick did fire thun, and that the deceased met with
death in consequence. The Members retired aftechihege of His Honor the Chief
Justice, and were occupied nearly an hour in therpom, when a verdict of Guilty
was returned against the first prisoner, Cornefiitapatrick, and Not Guilty against
Thomas Colville.

The awful sentence of the Law was then passed tige murderer, by His Honor
the Chief Justice; which decreed that he shoultesaeath on Wednesday morning
(yesterday). [2]

[1] Elsewhere in the same day's issue of the Sy@agette (p. 2, col. 1), it was noted
that:

"The King against Fitzpatrick and Colville. - Inetlcourse of this trial it appeared that
BULWADDY , a black native was present at some part of the transactions. His
evidence could not be offered to the Court, inasmag he had not that belief in a
superior Being, the avenger of falsehood, whichLidm requires to sanction an oath.
But, as he had made certain statements to a contpéteess, in the presence of one
of the prisoners, that witness was called upon dpeat them. The statements,
however, did not affect the prisoner, and he [Glelviwas acquitted on the whole
case.

"Before the statements so made were received, Blalwwas produced, in order that
the Court might judge of his capacity or inability take an oath. He appeared to
know well the distinctions between truth and fatsath and appeared to have some
apprehension of an existence after death; but mdiatve either a superstitious or
religious fear of a superior Being, who would ptnigm if he should speak falsely.
His testimony therefore could not be taken, exaepter the circumstances before
mentioned."

[2] Forbes respited the sentence until Governostme could review the case. He
told the Governor that "Your Excellency will obserthat the evidence against the
prisoner, is presumptive, and that without takinp iconsideration his confession, it
does not completely bring home the Guilt of Murttehis charge - the confession is
qualified, by the affirming of the prisoner, thag killed the deceased Bentley by
accident and without knowing at the time that he kided him.

"Your Excellency will also observe that there wageason present at the fatal scene,
who could have proved the exact circumstances untiésh Bentley came to his
death - that person is a native New HollanderedaBullwaddy - but from the Rule of
our Law, which requires a Witness to believe inudufe state of Reward and
punishment, his testimony could not be taken atrik

"I have felt that under the peculiar and perhagsecedented circumstances in which
the Court was placed, that the best evidence &at leital evidence) had not been
produced; and that it was possible the crime ofatmised might not have amounted
to more than manslaughter , - | have thereforeitegbphe prisoner, in order that your
Excellency might have an opportunity of considerthg case, divested on those
restraints which the strict rules of evidence ingzbsipon the Court at the trial, and
with that light which the evidence or statemenBoilwaddy will in all probability
throw upon it." (Source: Forbes C.J. to Governoisitizane, 24 June 1824, Chief
Justice's Letter Book, Archives Office of New SoWhles, 4/6651, p. 1.)

Brisbane replied as follows on the same day: "Aftead the honor of an interview
with you on the subject of Fitzpatrick case, thetoAtey General produced
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Bullwaddy, who | examined in his presence and hesgaclear and distinct account
of the murder of Bentley which removed every doubimy mind of Fitzpatrick
having committed a cool and deliberate murder enuhfortunate Bentley. This link
in the chain of evidence | felt necessary to fgiti§ my mind as to the guilty of the
Prisoner, which Bullwaddy's testimony has compyeterned against him and | have
in consequence to direct the Execution of Fitzplatrihe day to be decided upon by
you." (Source: Brisbane to Forbes, 24 June 1824hises Office of New South
Wales, 4/6651, p. 2. This correspondence is alsteguby C.H. Currey, Sir Francis
Forbes: the First Chief Justice of New South Wasegjus and Robertson, Sydney,
1968, 103.)

Under (1752) 25 Geo. lll c. 37, s. 1 (An Act fortie Preventing the Horrid Crime of
Murder), those who were convicted of murder werbeédianged the next day but one
after the conviction (unless that day were a Sunddy s. 4, however, the judge had
power to stay execution, as happened in this dasethis Act, see R. v. Donovan,
1824.

Forbes reported this case in a letter to Wilmottéioron 14 August 1824 (Catton
Papers, Australian Joint Copying Project, Reel M79L have already discovered
several defects in our act - among the more impbigathe want of means to get at
the testimony of the native black people. They hawesense of an after state of
rewards or punishments, but they are governeddikselves by that instinctive love
of justice, and natural law which always leads® éxpression of truth where there is
no superior inducement to falsehood. Lord Coke saymfidel is not to be taken as a
witness - the light of latter times has dissipatteid very barbarous notion - but still
the exact application of our present rules of ewige will utterly exclude the
testimony of all the aboriginal people of this exdiwe country for our Courts. A case
lately occurred in which the injustice of the omlin rule was forcibly felt - it was a
case of murder upon circumstances - the only pepsesent was a native black -the
prisoner admitted the fact of killing, but statédvas by accident. The Jury convicted,
altho' it was possible the excuse set up by theoRer might be true. | respited the
sentence and recommended the Governor to haveldbk lbefore him and inquire
into those circumstances which we could not legaling before the Court - the
governor had up the native, and he gave in presehdbe Attorney General, the
fullest, clearest, and most conclusive accounthefwhole affair - Now was it not
barbarous to exclude such testimony by a mereafu@ourt, which was engendered
in days of superstition, and framed by men who néeard of the consequences to
which it would tend. Why is not competency confirtednterest, and credibility left
in all cases to the jury? Truth is a natural inséitof mankind -it is founded in moral
feeling -and providence has so guarded it, thatgyes it is next to impossible so to
cover falsehood as to prevent its discovery, ifisight care and means be used to
expose it. | shall at a future period bring thidjsaet under the official notice of Lord
Bathurst." Forbes rarely wrote so strongly aboudtwie saw as injustice.

Fitzpatrick was hanged on 28 June 1824, a weekthietrial. The Sydney Gazette, 1
July 1824, p. 2, col. 4 reported that "He confestedfact of having discharged the
gun which wounded and killed poor Bentley, but eseiit originated in accident. The
justice of that sentence, however, which doomed toinan untimely end, he fully
acknowledged; and hoped for mercy through the mefiChrist Jesus."

On Aboriginal evidence, see also R. v. Miller, 1824

On Aboriginal evidence, see A.C. Castles, An AuisinaLegal History, Law Book
Co., Sydney, 1982, 532-534; B. Kercher, An Unrulgil@ a History of Law in
Australia, Allen and Unwin, Sydney, 1985, 15-17.
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SYDNEY GAZETTE, 08/07/1824

Supreme Court of New South Wales

Forbes C.J., 2 and 6 July 1824

THE BLACK NATIVES.

An application was made on Friday last [1] to thpi@me Court, to admit to bail Mr.
JOHN JOHNSON, one of the six persons "charged (as the commnstitied) on
suspicion of the murder of three black women." €3é women were said to be
original natives of the Colony, and their murdemsdeaths, were supposed to have
taken place, if at all, in the neighbourhood of HBast. The grounds of the
application, as stated by Mr. Rowe, were - Fitsdf there was so much informality in
the warrant of commitment, as to render it probab& no deaths had taken place.
This was supported by an affidavit, averring, thatinquest had been held by the
Coroner, although the alleged scene of murder wys about seven miles from his
residence; upon which oversight of that officerthé outrage complained of were
committed, several remarks were made in Court.

The second, and chief ground of this applicatias, that the case against John
Johnson was so slight, that his innocence was marie probable than his guilt. He
was brought into Court by Habeas Corpus. A difiguhrose as to the mode of
bringing before His Honor the Chief Justice the agons on which Mr. Johnson
was committed by the Magistrate, in case the Cbiedtice should not deem the
committal sufficiently informal to warrant his gtamg bail upon it. In pursuance of
the former practice of the Colony, these documdratd been transmitted to the
Attorney Geueral.[2] [sic] This practice seemedhewe been borrowed from the
practice in England, directed by certain ancientsAaf Parliament, although, under
the modifications rendered necessary by our presetitutions, the sending to the
Attorney General depositions, taken on committaltf®@ Supreme Court, was stated
to be in all respects convenient and tending togihed administration of criminal
justice; but the nature of the charge, in this cessedered a disclosure of the contents
of the depositions as improper by the Attorney Galnas that of the evidence before
a Grand Jury would be. The Court, however, thinkingt the committal was not
sufficiently defective to authorise bail, it wasregd by consent, that His Honor
should read the depositions in order to determineth® application, without any
further disclosure being made.

On Tuesday [3] His Honor, after much delibenmatidelivered his opinion, that the
prisoner could not, upon the face of the deposstidse admitted to bail. But the
prosecution, His Honor observed, would be requicede had with the least possible
delay .[4]

The Court adjourned sine die.

[1] 2 July 1824.

[2] Saxe Bannister.

[3] 6 July 1824.

[4] The trial (for manslaughter rather than murdegs held on 6 August 1824: R. v.
Johnston, Clarke, Nicholson, Castles, and Crea?41&\ll the defendants were
acquitted.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYDNEY GAZETTE, 08/07/1824

Supreme Court of New South Wales

Forbes C.J., 1 July 1824

WILLIAM BLUE was next arraigned for manslaughter. It appedratthe prisoner
had been considerably annoyed by several boys, @wbom was on@ HOMAS
COX; that the aggressors (the boys) gathered roungribener, and made such sport
of him, as to cause him to throw a stone, whichoriohately struck the deceased,
Thomas Cox, and soon after caused his death. ActextiGuilty was returned; but
the Jury very strongly recommended the prisonéheédavorable consideration of His
Excellency the Governor, which His Honor the Chiefstice was pleased to say
should be attended to.

[*] He received a sentence of six months imprisonineomputed from the day of
commitment: Sydney Gazette, 8 July 1824, p. 2, 8ollhis is presumably the well
known Billy Blue. He was of African descent.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 12/08/1824

Supreme Court of New South Wales

Forbes C.J., 6 August1824

Friday. [1] - The Attorney General [2] informed tl@®urt, that he would present an
information against JOHN JOHNSTON, WILLIAM CLARKE, JOHN
NICHOLSON, HENRY CASTLES, and JOHN CREAR, charged with an assault
on an aboriginal black woman, which terminated eatth. The prisoners were
accordingly indicted for manslaughter.

The Attorney General observed, that this wasancése which affected the lives of
the prisoners, as there were certain transactidmshwprevented a capital charge
being preferred. There were circumstances of danbeh led to the present trial, but
nothing, in his opinion, that could justify the nse&es that had been adopted. Many
accounts of the barbarities perpetrated by thekbhatives had been circulated, and
there had also been lives and property destroyai;hwin extreme cases, there could
be no question should be defended at the risk eflittes of the assailants. The
Attorney General further remarked, that no diffeeerexisted between individuals,
whether black or white, but that the same laws, movorce, equally extended to
each; and, although it was necessarily admitted dhager had no small influence
upon the minds of the prisoners, nevertheless & t@abe proved, that the steps
resorted to were unjustifiably rigorous. Witnessese then called in support of the
prosecution.

Mr. WILLIAM LANE , overseer to Mrs. Hassall, at O'Connel-plains,the
Bathurst country, deposed, that a party of theveatvisited that neighbourhood about
the latter end of May last; shortly prior to whig¢twhite men had been killed by them,
in the vicinity of Mudjee. This occurrence had smtderror and alarm through the
country. That a tribe of the natives also visitetsBane Valley, a station belonging to
Mr. JAMES HASSALL, distant 15 miles from O'Connel-plains. Here tp&yndered
the stockmen of all their comforts and provisios. the 31st of May, one of the men
under his controul, nametDHN HOLLINGSHEAD , came home wounded in two
places; one spear having passed through the left mst below the elbow, and
another fractured the thumb bone. This man repddedr. Lane, that he had been
pursued within one mile of the farm. The consteomamong the men on the estate
increased. Application was made by the prisonetheabar, in conjunction with one
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Alexander Grant, to be allowed arms, that they ingghin pursuit of the natives, else
they would all be murdered. The witness, considgehis family and people were in
imminent danger, supplied the prisoners with hoesesarms: four had muskets, and
the fifth (Castles) could only obtain a sword. TWweunded man (Hollingshead)
having been pursued in the S.E. direction, whick alase to the main road leading
from O'Connel-plains, the prisoners went off intthaute. In the evening the party
returned, reporting the fruitlessness of the exjpedias they had not fallen in with
any of the natives. After this, Clark and Castldsndted they had seen a party; in
which they were borne out by the declaration ofxaleder Grant, in presence of the
prisoners. The latter remarked to the witness, ttheblacks had their spears prepared
to throw at him; that he called to the five pristmyewho were rather behind, to
advance; that a volley was discharged in their thaisd that some of them dropped,
but whether males or females then they did not kbwas afterwards ascertained,
by the story of Grant, that one was an old woman ol the age or sex of the others
they pleaded ignorance. The party, which had bedired at, contained about thirty
in number, and fle[d] into the mountains. The pmisoCastles admitted, that as he
passed, he gave the old woman a prick with his dwdr. Lane said, that he saw no
dead natives, but that he was acquainted with demef them by name, and that one
was called Joe.

In reply to the cross-examination of Mr. Rowe Solicitor for the prisoners, Mr.
Lane added, that about 50 armed natives had beis ptace sometime previous to
the late unhappy occurrence; at which period twahefse sable marauders were
suffering imprisonment at Bathurst for outragest thad been perpetrated. Their
appearance manifested symptoms of hostility, thotigdty conducted themselves
quite peaceably, as all their wants were then segbplt was generally reported, that
seven white men had been killed, which was a fadt kmown to one of the prisoners
at the bar (Nicholson), as he had been at Bathanst,actually seen the bodies in a
cart. The whole of the country, Mr. Lane statedsia great agitation from the
violence of the natives; some of whom, he has befenmed, had fire-arms in their
possession. He allowed the prisoners to go ouugsgof the natives merely from
motives of apprehension.

HENRY TRICKEY , a crown servant [3] in the employ of Captain Raiheposed,
that he lives on his master's estate at the twe wréek, distant five miles from
O'Connel-plains, and eighteen from Bathurst; thatidhacquainted with Sidmouth
Valley. He was going, about five weeks since, ofuasday, with his mess to grind;
when between Sidmouth Valley and the two-mile creekifling distance from the
main road to Bathurst, his attention was arrested karge quantity of crows, eagle
hawks, and other birds of prey; he proceeded tsplé¢, and was surprised to find the
bodies of three black women. The ground upon wttiolse bodies were, is called the
Government reserve. He returned to his hut foraalspand interred the bodies, which
were in a state of putrefaction. He did not patéidy examine them, only one was an
old woman, and the others were apparently girls.wds at work the day before
within half-a-mile of the spot, but heard the dmae of no musketry. The day
subsequent he saw the prisoners, but had no camteersupon the subject. This
witness also stated, that the country was in cenalde alarm from the atrocities
committed by the natives.

Mr. STEPHEN GEARY WILKS , acting surgeon at Bathurst, examined the bodies
of three aboriginal women. Upon one of the bodesliscovered a wound, which had
penetrated the cavity of the abdomen; in examittiegsecond, there appeared a hole
upon the bone of the skull; and the third exhibitething extraordinary. The wounds
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were sufficient to cause death. That, inflicted mploe skull, was of such force as to
leave no doubt of its being occasioned by a gun-st® knows of 13 men that have
been killed by the natives, two of whom have undeggthe operation of scalping,
which was supposed to have been done while the ipearwere yet alive; but to this
he could not speak positively.

Mr. WILLIAM WEBB SHANNON , resides at Raineville, near Bathurst. At the
direction of the Commandant, on the 19th of Jureewas present at the medical
enquiry upon the bodies of the black women. They been interred within half-a-
mile of his residence, on the left side of the réradn Sydney. He could not venture
an opinion as to the cause of the wounds.

John Hollingshead is in the employ of Mrs. Hassalkler the superintendence of Mr.
Lane. He deposed, that while searching for horseshe 31st of May last, he fell in

with a tribe of black natives, about 30 in numhgwpn the summit of a hill. There

were in ambush; and, as he was aware of disturbahaehad only recently occurred,
he took to flight. The spears came flying after inshowers; he was twice wounded,
as already described, but kept running, as thevemtivere in close pursuit with the
tomahawk, till he came within a mile of home; whée chace was relinquished. He
further added, that it came within his knowledgeattmany atrocities had been
committed upon the white men prior to this occuctesrsome of whom had been burnt
to death in their huts.

ALEXANDER GRANT is in the same employ with the last witness. Heoded,
that he went out in the morning after some cadihe] that proceeding about a mile on
his way, he beheld one of the sable hordes; hectaédl them, but no reply was made;
he named one of them; but as he was riding, aeddet! by several dogs, he passed
unmolested. When he returned about 12 o'clock, dund the last witness in a
bleeding state, from the effect of the wounds causethe spears. The prisoners at
the bar were equipped for an expedition after titeves, and as he had so lately seen
a party, he was requested by the overseer (Mr.)Ltan@ccompany them. In scouring
the woods, he became separated from the prisohdine dar, and went to ascertain
the safety of the flocks, and the stock-keepersa ptace called the 8-mile swamp, 7
miles from the main road, he espied the same trdb&ad seen in the morning. He
called to Joe, one of the chiefs, and he replieghiabusive and insolent way. He then
named Simon, and being answered with a shower edrsp he was compelled to
retreat in quest of his companions, the prisonetheabar, who were 3 miles away.
The little force then went in pursuit to the 8-mi#eamp, but the natives had flown
into the mountains. The stations of the shepherdseviound safe, and the party
returned home. He said he could not tell whetherphsoners had discharged their
guns during the separation. Prior to this day, &g $een the bodies of 5 white men
taken into Bathurst in a cart.

PETER MURPHY is also in the above employ at O'Connel-plains. dadev
Hollingshead subsequent to being wounded; at the it happened he was absent
with the team. He heard the prisoner Castles sathd evening, that they had been
out after the natives, but had seen none. On tleniog day, the 1st of June, by the
orders of Mr. Lane, the party renewed the purduit,returned without encountering
any of them.

JAMES CARTER, a shepherd to Mr. Arkell, deposed, that his stats about 28
miles from Bathurst, and 14 from O'Connel-plainsd ahat about the latter end of
May the natives took from him 490 sheep; but tHs greater part had been
recovered. Here the prosecution closed.
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Mr. Rowe respectfully suggested to the Courtpehalf of his clients, that he did
not see there was any necessity for the prisoneester into a defence, as the charge
laid in the information did not appear to be boowt by the evidence that had been
adduced. The learned Gentleman also contendedthiagirisoners were entitled to
the benefit of two points of law which suggesteentiselves in the case; viz. 1. - That
the indictment charged the prisoners with havinghesited an offence within the
County of Cumberland, whereas the spot, on whiekdlpoor native women met with
death, was in the County of Westmoreland; and, Zhat the prisoners were
warranted in the adoption of the steps that had lhiaen, having acted under the
direction of a Proclamation, bearing date the 4tMay, 1816; one clause of which
enacted "That from and after the 4th day of June¢ easuing, that being the Birth-
day of His Most Gracious Majesty King George therdhno black native, or body of
black natives, shall ever appear at or within onke wf any town, village, or farm,
occupied by or belonging to any British subjectmed with any warlike or offensive
weapon or weapons of any description, such as spelabs, or waddies, on pain of
being deemed and considered in a state of aggressid hostility, and treated
accordingly." In reply to the learned Solicitor,sHHonor the Chief Justice observed
that these were matters of evidence, and it wasssacy that the prisoners should go
into their defence.

Mr. ROBERT HOWE called. - His father, the late MGEORGE HOWE, was
the Editor and Government Printer in 1816; and the (vitness) succeeded to the
situation in 1821. That it was usual for all Prochtions, and other Orders of the
Government, to be published through the mediumhef®Gazette; and that such had
been invariably the practice. That it was a stamd@rder, "that all Public
Communications which may appear in the Sydney Gazsigned with any Official
Signature, are to be considered as Official Compatiins made to those Persons to
whom they may relate." The Proclamation, bearingrufhe present question, was
published by the late Governor (General Macqualigégt it had been called forth in
consequence of certain outrages and murders tbabdwn committed by the natives,
on this side the mountains, which was the hablieifig repeated every maize season;
that it was found expedient to send out militargt t0 the settlers, owing to which
numbers of the natives had been killed; and thatesthe date of the Proclamation,
the natives had been in a tranquil state, with ékeeption of those in the new-
discovered Country (Bathurst). In his cross-exatmmaby the learned Attorney
General, Mr. Howe stated, that he had not heardisitirbances in the vicinity of
Bathurst, till within the last 8 months; and theegmble of Governor Macquarie's
Proclamation was read to the witness, reciting thatblack natives of the Colony
had, for three years before its promulgation, nestéd a strong and sanguinary spirit
of animosity and hostility towards the British iftii@nts, &c.

[The Proclamation was now read to the Court byRtethonotary, by consent; its not
being legal evidence being waved [sic]].

The RevTHOMAS HASSALL was next called. - This gentleman also stated that
the Proclamation had been issued by the late Goem owing to the destructive
and cruel ravages of the natives; and it was traedeveral natives had been killed in
the new country. The country over the mountairgeisignated "Westmoreland." For
general humanity and kindness, Mr. Hassall gave pigoners a most excellent
character, and was quite lavish in his encomiumgaim Johnston, whom, together
with the prisoner Clark, he had known from a stdtehildhood.

On being cross-examined, Mr. Hassall stated that knew nothing of the
consequences of the Proclamation of 1816 of his kivaewledge; and the concluding
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paragraph of the Proclamation of 1816 was read to Hihssall by the Attorney
General; viz. "And finally, His Excellency the Gawer hereby orders and directs,
that on occasions of any natives coming armedn @r hostile manner without arms,
or in unarmed parties exceeding six in numberngpfarm belonging to, or occupied
by, British subjects in the interior, such natiaes first to be desired in a civil manner
to depart from the said farm; and if they persisteamaining thereon, or attempt to
plunder, rob, or commit any kind of depredatiomytlare then to be driven away by
force of arms by the settlers themselves; and & ¢they are not able to do so, they
are to apply to a Magistrate for aid from the nstamilitary station; and the troops
stationed there, are hereby commanded to renderabsistance when so required.
The troops are also to afford aid at the towns ydr@y, Parramatta, and Windsor
respectively, when called on by the MagistrateRalice Officers at those stations."
Mr. Hassall, on being asked, stated as to the elatthey are then to be driven away
by force of arms," - that his impression was, tieg settlers might kill the natives,
although they themselves were not attacked.

WILLIAM COX , Esg. J.P. deposed, that he remembers the Prdidameferred
to perfectly well; and that it emanated from thev&mment on account of the
murders that had been committed upon the settiens, their families, which
happened about the maize season. In his situadidmagistrate, a military guard had
been placed at his disposal. Parties went out 116 1dth the Magistrate at their head;
and they always came to a Magistrate, except tlibess under Captain Shaw, who
received their instructions from Government; and $ettlers did never attack the
black natives alone without a Magistrate. Thereehagen no depredations, by the
natives, on this side the mountains, since the plgation of that Regulation in 1816;
but that outrages have been occurring, since ttaiogh in the County of
"Westmoreland;" and the late hapless scenes haeh tplace 70 miles from the
County of Cumberland. Mr. Cox added, that the matihave been more troublous,
within the last eight months, than at any formeriqgqe He then enumerated the
various acts of cruelty and depredation that haénbeommitted, within his
recollection. Mr. Cox thinks the natives may nowdadled at war with the Europeans;
and that, in his opinion, resistance is justifialbléell acquainted with the prisoner
Johnston, who received an additional proof of huenand unblemished character. It
never was usual to fire upon the natives, unlessiaih emergencies as called for the
interposition of the Executive, and times like tresent.

Mr. RICHARD LEWIS , a resident of Bathurst, deposed, that he leftehabout 14
days since. His estate is 20 miles from Rainevéle] is called the Mill-post. He had
one man killed by the natives. One of his neighbparMr. TYNDALL , had 3 men
slain, two of whom were burnt to death in their.Avithin 8 years 19 Europeans had
been killed by the natives, and 7 of that numbet imeet with a premature destiny
from this cruel source, within as many months.

The learned Attorney General addressed the Caopdn the conclusion of the
defence, observing that the case stood simply #setparticular fact which occupied
its attention; and that, therefore, no referencaelccdwe had to the Proclamation that
was exhibited. The learned Gentleman pressed ungoretollection of His Honor and
the Jury, that violences had been mutual; and teasonable men might have
sufficient cause of alarm; but the fact for theyJtw consider was, whether the
woman, mentioned in the information, had met wigh death at the hands of one or
either of the prisoners, without the occasion hgyustified her being killed. It could
not but appear strange, that 30 natives had sodiefethemselves, as to expose three
women, and that the men should escape. If it cobeldredited that a conflict with
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men had taken place; and that this conflict hadhlpeeduced by personal danger, and
that the women had met with their death by theopess in that conflict, their
happening to be women could undoubtedly constitotdifference as to the point of
law; although women should be put to death in \etyeme cases of danger indeed.
But the argument was this:- women only being kileade it incredible that there was
such a conflict, and such danger as to justifyehgarties. It was to be remarked that
they were not charged with murder, and althoughetimeight be terror on the mind,
still there was no necessity for killing those #r@omen. The learned Attorney
General then ended his observation, by sayingioUfbelieve Lane, who obviously is
a most unwilling witness, you must come to the awsion that the prisoners killed
the women mentioned in the information, withoutigein danger sufficiently great to
justify the act; and it is only to this point | wdypress the question.”

His Honor the Chief Justice [4] was pleased liseove, that the case was quite a
different one from that of murder, as it requirddhtt malice aforethought which
constitutes the crime of murder. His Honor then twwdmough the whole of the
evidence throwing out all superfluous statementgng the simple facts as pressed
upon His Honor's mind, separating the degrees afeace, and laying down the
points of Law for the direction of the Jury.

In remarking upon the Proclamation that was poed to the Court, His Honor
observed, with all the deference due to the Authdrom whence such edicts issue,
that no Proclamation could furnish any protectionndividuals committing outrages
upon the natives of the Colony.[5] The main defeeeemed to be, that what the
prisoners had done was restored to in self-defdAiseHonor did not consider that
they were justified in taking arms against the vesj it being known that cruel acts
had been perpetrated by the natives; as one girtbeners (Nicholson) had actually
seen the bodies of several white men at Bathurst, ane of their own people
(Hollingshead) had been speared. The circumstamwees sufficient to warrant the
act, as it would have been too late to seek for pinatection and assistance which
they might otherwise have obtained. But, lookingmighe subjects that had fallen
victims, it seemed strange that these poor womenldtonly have been killed; and
His Honor could not help feelingly to remark upde twvantonness of Castles, in the
instance related of pricking the old woman with seord! It would, however, be for
the Jury to determine whether the prisoners haddaeiith sufficient authority, or
otherwise. His Honor was not aware that the samigcpharities existed here as in the
Mother Country, regarding the specification of cioes) as it appeared, by the
evidence, that the county mentioned in the informmatshould have been
Westmoreland instead of Cumberland. [6] But in ddseJury were of opinion that
the prisoners were Guilty, the point of law woulén be reserved.

After a short consultation, the Jury resumed tkemts, and, through the Foreman,
returned a Verdict of Not Guilty. [7]

[1] 6 August 1824. For preliminary proceedings, Be@. Johnson, July 1824.

[2] Saxe Bannister.

[3] Convict assigned to work for a private master.

[4] In a confidential letter to Wilmot Horton, datd0 July 1824, a month before the
trial, Forbes C.J. talked of the conflict betweeofigines and whites in the
“interior". He said that the extent of the clasiesl been "infinitely exaggerated".
"Hopes however are confidently entertained thatnupommunicating with them,
peace will be restored; and the causes which letheéaupture removed - they are
generally, an improvident destruction of Kangar@wsl other wild animals upon
lands occupied by the natives, and an abuse of themen." This letter was
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withdrawn, apparently, and replaced by anotherddate August 1824, after the trial.
In the later letter, Forbes C.J. made clear thavde referring to the Bathurst area. He
referred to the trial's evidence that seven orteggople had been killed on either
side, and said that Governor Brisbane's resporgdéan appropriately mild. In this
letter he did not, however, attribute blame for theshes on the whites. (Letters in
Catton Papers, Australian Joint Copying Projecel R€791.)

[5] The correct legal position appears to be, thahe absence of a legislature before
the reforms introduced by (1823) 4 Geo. IV c. 3% Governors did have power to
make general Proclamations and Orders which hadotiee of law. They could not
do so, however, if the Proclamations or Orders wepagnant to the laws of England
which were in force in the colony: see E. Campb&lterogative Rule in New South
Wales, 1788-1823"(1964) 50 Jnl of the Royal AugralHistorical Society 161, at
180; R. Else-Mitchell, "The Foundation of New Solttales and the Inheritance of
the Common Law" (1963) 49 Jnl of the Royal AustmalHistorical Society 1, at 5; V.
Windeyer, Lectures on Legal History, 2nd ed., LawoB Co., Sydney, 1957, 306.
Evatt thought the Governors could make law evenmnwihevas repugnant to that of
England: H.V. Evatt, "The Legal Foundations of NSauth Wales" (1938) 11 ALJ
409, at 423; H.V. Evatt, Rum Rebellion: a Studyhe Overthrow of Governor Bligh
by John Macarthur and the New South Wales Corpgusi@and Robertson, Sydney,
1938, 1975 reprint, 82-83. For discussion of nieetk century views on the issue, see
B. Kercher, Debt, Seduction and Other Disastess:Binth of Civil Law in Convict
New South Wales, Federation Press, 1996, 6-9.

[6] A similar defence was attempted in R. v. Chiadlal824.

[7] The most dramatic of the cases where whitesevadrarged with the killing of
Aborigines was the Myall Creek case of 1838, awhah, see R. Milliss, Waterloo
Creek: the Australia Day Massacre of 1838, Georggp$and the British Conquest
of New South Wales, McPhee Gribble, Ringwood, 199&. the reverse, where an
Aborigine was charged with kiling a white, see R. Foley, 1824. On frontier
violence, see the works of H. Reynolds, particyl&rontier: Aborigines, Settlers and
Land, Allen and Unwin, Sydney, 1987. On the legaltus of Aborigines in the
nineteenth century, see B. Kercher, An Unruly ChaldHistory of Law in Australia,
Allen and Unwin, Sydney, 1995, chap. 1; A.C. Castlken Australian Legal History,
Law Book Co., Sydney, 1982, chap. 18.
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SYDNEY GAZETTE, 12/08/1824
Supreme Court of New South Wales
Forbes C.J., 7 August 1824
Saturday. [17 August 1824.] MARY ANN BRADNEY was indicted for
feloniously, maliciously, and traitorously poisogiher husbandlOHN BRADNEY
between the 21st of March, and the 18th of Aptitha Settlement of Port Macquarie.
The peculiar heinousness of this crime was piatilly depicted by the Attorney
General, upon the opening of the trial. But, as ur intention only briefly to give
the outlines of a case which occupied the attentibthe Court from 11 in the
forenoon to 9 at night, we forbear remarking uplb@& opening of the case by the
Attorney General.
The deceased John Bradney was well known itothia of Sydney, about two years
since, as a brazier and tinman. Having unfortugdieen implicated in the forgery of
dollar-notes, he was sentenced to serve the reeraindl his original term of
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transportation at our penal settlement of Port Macg. At this settlement, by good
conduct, he became introduced to the kind consideraf the Commandant (Captain
Allman), and was put into the post of gaoler, inichhoffice he was also enabled to
employ his leisure hours in his trade. From thdirtesy of Dr. MORAN, M.D.
Assistant Surgeon on the Colonial Establishmerihglduty at Port Macquarie, there
was not a more healthy and ruddy-faced man ondtiement, up to March last, in
which month he first became ill. On the 20th Marthe deceased attended Dr.
Moran, who observed a great alteration in his censntce; he said that he had been
indisposed from pains in his bowels and loss ofesigp Medicine was then
administered, and on the night of the 30th he wastilly called for, Bradney being
then pronounced in a dying state. When the Doder lsim, the deceased appeared
terribly agitated, and observed that he shouldbéi®re morning. His teeth had been
locked, but as pulsation was then regular, the @otctid him not to be alarmed. By
next morning, the pains had yielded to the medgitieat were administered the
previous night; he seemed considerably restored,tla® anxiety consequently was
abated. He went on tolerably well till the 5th opr, when the Doctor found him
bent double in bed, and writhing in agony. He dbstt the pains to be somewhat
similar to those which might be produced by a hakgp introduced into the bowels;
that he was excessively thirsty, his lips parclaed] that, in attempting to allay it, his
thirst became increased. Dr. Moran now became appséve that poison had been
administered, which he confidently related to a®sman on the Settlement. A large
blister was applied to the affected part; the pateas fomented, and other remedies
given. In two days after he was able to walk aladin, and gave every hope of a
speedy recovery. On the 8th of April, however, BMoran was surprised to find that
the disease had returned, accompanied with strelgudh; - as the day previous he
was in a convalescent state. The Doctor then espdedis apprehensions to the
prisoner (Bradney's wife) that something impropeusmhave taken place; in
consequence of which, he, the Surgeon, shouldtdriecdmmediate removal to the
hospital;, which was accordingly promptly attendedRor two or three days the poor
man appeared to be returning to health rapidly; touthe astonishment of Dr. Moran,
he died on the morning of the 18th of April, haviogly been four days at the
hospital. The body was opened, and dissected, anfarsfrom incertitude being
dispelled, it became increased.

Upon the removal of the unfortunate man to thepital, Dr. Moran had deemed it
prudent to issue an order that no provisions, telarof comfort coming from Mrs.
Bradney (the prisoner) should be given to her hagpand that admittance was not to
be allowed her. It came out, however, in the cooifsevidence, that the overseer of
the hospital sent to the prisoner for a fowl, tokemaome soup for the patient. One of
the hospital attendants (who admitted he had beewicted and punished for perjury
in the Colony), was commissioned to go on thisretrdanstead of bringing a fowl as
directed, he waited for a few minutes, and conveyednteen of soup to the hospital.
This witness said, that the overseer threw the samay, and ordered that the
canteen, which contained a very small portion efgbup, should be deposited in the
dispensary, in the event of being applied for. WBesdney died, this transaction was
made known to Dr. Moran. The canteen, with the iemaf the soup, was brought
forward, and the latter underwent a chemical pgcesth the view of leading to a
discovery of the poison, with which it was suppo#sel soup might be impregnated.
After a very laborious investigation, Dr. Moran heghson to believe his former
conviction of the man's death by poison, to ber#dily correct - so far as opinion
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could go. Hence, the prisoner at the bar underwexdmination before the
Commandant, and was committed to take her triallferoffence.

A good deal was said upon the trial, and attechgo be proved, in reference to
arsenic having been seen in the possession ofriéenpr. It was stated by some of
the witnesses, that arsenic was requisite for tisnless of a brazier, and that this
dangerous ingredient had been in the possessitimeodeceased, who occasionally
made use of it in endeavouring to exterminate frat® the gaol, which was greatly
infested by those vermin. It was also proved, th@in one occasion the prisoner at
the bar mixed up some poison with a small quantitijour, for the purpose of killing
rats; and that she then threw the residue of a powntio the fire, in the presence of
two men.

Two witnesses stated to the Court, that Braddaying his illness, was subject to
occasional fits of insanity, in two of which heeattpted to destroy himself; viz. once
by threatening to stab himself with a knife; andaselly, by trying to thrust a table
spoon into his side, but had been prevented bywienhappened to be at hand.

In confirmation of the evidence for the prosecutitdre witness, who went for the

soup, stated, that Mrs. Bradney never so muchsssddt, to ascertain whether it was
palatable, although he allowed only part of thepsenas sent to the hospital; whereas
another witness, on the defence, declared, thankdeanother man actually assisted
Mrs. Bradney to make the soup, and that the resichgeeaten that night for supper
by the prisoner and her children; and that nextmmgr, two men, the prisoner at the
bar, and her children, breakfasted on the remdittsecow!.

It was attempted to be proved that there wasdllmit intercourse maintained
between the prisoner and o8AMES DUFF; but only one interview, that had the
blush of criminality, was manifested throughout #ieole trial. Upon the contrary it
did appear, that the prisoner conducted hersetiergdly, as a wife and a mother ever
should. It was stated by some one or two of theegises for the prosecution, that the
prisoner did not evince all that regard which midi& expected towards a sick
husband; whereas, upon the defence, it was urgedltile expressed the utmost joy at
the thoughts of his speedy recovery, and dismissan the hospital. In reference to
the soup that was sent to the hospital, and statexhe of the witnesses to have been
thrown away; it was proved, upon the evidence wiaa whose veracity was not to be
questioned, when contrasted with that of an avopedgurer, that so far from the
fowl-soup having been thrown away as related, thatoverseer, and the witness
LIGHT , actually drank the soup, and eat the fowl! Thaewthe canteen was thus
emptied of its contents, some hospital soup occupgeplace, and that it was then
deposited in the dispensary; and this was the sbaphad engaged the scientific
scrutiny of Dr. Moran. The sides of the canteens thitness added, were much
disfigured by rosin.

His Honor the Chief Justice, in summing up thse; remarked that the crime, with
which the prisoner stood charged, was of the musiciaus description; and so
horrible had it been considered by the Law, thatas denominated TREASON. His
Honor went through all the evidence; and, in chagdhe Jury observed, that in order
to find the prisoner guilty of the offence with whishe stood charged, that it would
be essential, for the ends of Justice, in the fitate, to ascertain that the deceased
came by his death, by poison; to which Dr. Moramg several other Gentlemen of the
Faculty, could come to no conclusion; and, in theosid instance, it must be proved,
that the poison was administered by the prisondrichvhad, in no stage of the
evidence, been developed.
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The Jury retired for about three quarters of arrhand returned with a verdict of Not
Guilty.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 19/08/1824

Supreme Court of New South Wales

Forbes C.J., 16 August 1824

Murder: -FOLEY, an aboriginal black native, was indicted for the wilful murder of
one CHARLES TINKLER , a crown servant [1] at Port Macquarie, on theh28t
March last. By the evidence it appeared, that theoper occasionally lived in the
house with the deceased and two or three otherewhén, and that he was in the
custom of going out, with the deceased, to shooksland other game; such being an
indulgence extended by the Commandant to the dedeas account of his good
conduct. At the instigation of the prisoner, theetsed proceeded upon a fowling
excursion, accompanied by the prisoner, two otleekinatives, and the father of the
prisoner. This was on Tuesday. No tidings beingioled after 3 or 4 days' absence, a
military party, with 3 natives, was sent out inredeof the deceased; who, after some
difficulty, was accidentally found in a wounded tstaa spear having entered the
lungs, and still remaining in the body. The poonmas immersed in water, with his
head reclining on a stump. At first he seemed isibder but immediate attention
being had to his pitiable condition, he recovereffigently to give an account of that
which had happened to him. He said, that after sthg@ pair of ducks, he handed
over the gun to the prisoner to make a fire by, when in the act of drinking at a
pond, one of the natives threw some mud in his;fand another struck him on the
head. Upon turning round, he saw the prisoner ngakim a hill with his gun. He
endeavoured to pursue him, when the latter told tnwould be devil-devilled, or
killed; and almost immediately after the prisonéather speared him. He was soon
overtaken, and so cruelly beaten by them, as teupposed dead. In this dreadful
state, the unfortunate man crawled to the spot evherwas discovered, having been
in that condition from the Tuesday till the Sundajlowing, on which day he was
received into the hospital under the kind care of Moran, the Resident Surgeon.
The deceased informed this Gentleman, that he ghmillive long; and in about an
hour after medical aid was afforded, friendly detbcued our too confident fellow-
creature from further suffering. The deceased @atetl the prisoner from the charge
of spearing him, saying it was his father. It dat appear by any of the evidence that
the prisoner's offence consisted in aught elseunrting off with the gun, and that the
others, to cover this act, cruelly treated the dsed, as described. It was proved that
the prisoner had ever conducted himself as a dqnodfensive native, and was one of
the last that could be supposed likely to perpetsatch a deed. Our limits will only
permit us to say, that the prisoner was Acquiti2d.

[1] Conwvict.

[2] For the reverse, where whites were charged wilimg an Aborigine in 1824, see
R. v. Johnston, Clarke, Nicholson, Castles, andiCrE824. On frontier violence, see
the works of H. Reynolds, particularly Frontier: éxigines, Settlers and Land, Allen
and Unwin, Sydney, 1987. On the legal status ofrigiees in the nineteenth century,
see B. Kercher, An Unruly Child: a History of Law Australia, Allen and Unwin,
Sydney, 1995, chap. 1; A.C. Castles, An Australiagal History, Law Book Co.,
Sydney, 1982, chap. 18.
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SYDNEY GAZETTE, 26/08/1824

Supreme Court of New South Wales

Forbes C.J., 20 August 1824

JAMES CHARLAND was indicted, under the Act commonly called Lord
Ellenborough's Act, for wilfully, maliciously, andnlawfully assaulting ondOHN
PROCTOR, with intent to kill and murder, at Penrith on thkth of July last. Upon a
second count in the information, the prisoner wa@ed with a common assault.

In the opening of the case, the Learned Attor@®neral gave the Court to
understand, that it seemed no longer a questiorih@h¢he Act, under which the
present information was found, extended to thiso@wlor otherwise; but that the late
New South Wales' Act decided that it did extendh® Colonies, in all its provisions.
This circumstance is mentioned in reference to $perseded highest Legal
Authority in the Colony, whose Judicial opinion waisvariance with the principle
now laid down; which we take the opportunity of pwadging for general information.
[1]

John Proctor was the first witness called. Hthésgaoler at Penrith. Upon Sunday
evening, the 11th of July last, he was despatctyedobn M'Henry, Esg. one of the
Magistrates in that district, to the ferry at Emaords, upon a particular service. On his
return, about mid-way between the ferry and his dwnse, he was suddenly and
violently attacked by a man, who struck him on Itlaek part of the head with a stick;
upon turning to face the assailant, he met withtlaroblow upon the left side of the
mouth; and this was followed by one more violenttba left temple, which felled
him to the ground. In the act of rising he was agtiuck. The ruffian and the witness
having closed, a struggle ensued, in which theerdattas wounded on the right
shoulder, hand, and thumb, with a knife. The deatyrument having dropped from
the hand of the assailant, the witness threw itesgands distant beyond his reach. He
then was fortunate enough to grasp the bludgeoh wibhich he had been so
maltreated, and, acting defensively, turned upos dmtagonist, till he cried -
"murder!” Immediately on rising, the prisoner aé thar, whom the prosecutor knew
by this time, enquired for his knife (a large buich knife), saying he had it to grind,
or had been grinding it. With assistance the pasomas secured, and lodged in
custody.

Upon being cross-examined by Mr. Rowe, for thisgmer, the prosecutor adds, that
the prisoner came in the ship with him; that ha married man; and that he has been
subject to considerable distress of mind, of lat@ing to an illicit intercourse that
was said to exist betwixt his wife and one of tliesgcutor's crown servants.[2] He
thinks that the prisoner is far from being righthis mind, else he would not have
acted in such a way towards him (the prosecutsrthay had been upon the most
friendly terms. About six months ago, in a fit obanity, he attempted the life of his
wife.

THOMAS LEWIS , deposed, that he was called upon by John Prottter)ast
deponent, between the hours of 9 and 10 o'cloaigat, on the 11th of July, to aid in
apprehending the prisoner at the bar; by whom tbegqeutor had been wounded in
several places.

JOHN WILCOX deposed, that on the morning after the attack Upactor, he
accompanied him to the spot in search of the kmvfdy which Proctor said he had
been wounded. He described the instrument; it wasad upright a few yards from
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the place where Proctor said he had contendedthatiprisoner; and it was covered
with blood.

GEORGE GODFREY deposed, that he is acquainted with the priscarad, that
the knife now before the Court he had seen in bgs@ssion prior to this transaction.
Here the prosecution closed.

Upon the part of the prisonedBOHN M'HENRY , Esqg. Justice of the Peace,
deposed, that he knows the prisoner. From the ipgsroonduct of his wife, at times,
the prisoner was in a distracted state of m8wmime months since he endeavoured to
destroy her.In other respects he is a quiet inoffensive man.

JOHN LOFTUS deposed, that he heard the prosecutor say, he weodigavour to
have the prisoner removed to Port Macquarie, asnes life would be safe while he
was at large.

His Honor the Chief Justice, in summing up tase, and giving his charge to the
Jury, with accustomed perspicuity, remarked that tlour of the night, and the
circumstances of the attack, must too clearly sphesmeditated malice. His Honor
briefly and forcibly animadverted upon the atterti@tt had been made to set up the
plea of mental imbecility, observing the dangett thauld be likely to arise if such
excuses, as aberration of intellect, were onceet@dmitted in justification of such
atrocious acts. The Jury retired for about hallkans, and returned a Verdict of
Guilty - Remanded.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 26/08/1824

Supreme Court of New South Wales

Forbes C.J., 20 August 1824

[1]

Murder by Burning:- JOHN DONOVAN was indicted for the wilful murder of
THOMAS BROWN, on the 8th of July last. The circumstances o$ tase will
appear by the evidence.

Dr. WEST, Resident Surgeon at Windsor, deposed, that oBtthef July last, the
deceased Thomas Brown was brought in from the Gowvent Settlement at Emu
Plains, in a cart, in a shockingly burnt conditidime poor man was wasted from the
soles of the feet up to the shoulder blades, aad smund the sides. Wishing to afford
the patient time to recover from the fatigue of jin@rney, Dr. West thought it unwise
to interrogate him immediately as to the causéefdistressing situation in which he
was placed; but, on the following morning, for #veds of justice, required a narration
of the particulars. The deceased then told the €urgthat the prisoner and himself
were fellow-sawyers at a short distance from thdeseent at Emu; that their work
was allotted to them by the task, to perform witicé prisoner, his associate, was
most unwilling; whereupon he told him, the prisqriat it would be necessary to
report the same, as he, the deceased, would mmirbshed for his neglect. After this
conversation, the prisoner went into camp (thdeseént at Emu). About midnight he
returned to the hut, which was occupied by the a@s®@ and the prisoner. Another
man was in company, whom he reported as beingci-&&eper in quest of some lost
cattle. The deceased then desired the prisonenress dthe man some provision, as he
might require refreshment. The prisoner and thanger went to supper, and the
deceased fell asleep. About four in the morningyess as he could recollect, he was
awoke by the prisoner and the other man, in th@acbnveying him from the bed to
the fire. He was laid between two large logs. Hasted the savages, and succeeded
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in tearing himself from their horrid embraces. Nodm any hope of obtaining
assistance, as the hut was too far from the sedtieno be within the possibility of
hearing, he made the woods to re-echo with the aismy of "murder,” and thus
intimidated his assailants from pursuit, whilstrhade for and gained the camp; from
whence he was immediately sent in to Windsor, tiertienefit of professional aid. Dr.
West added, that the deceased did not give hisuden under the impression that
he was dying, but that, on the contrary, the maar&ined hopes of recovery; which,
however, was at variance with the judgment of Dest¥V who at once discovered,
from the height the fire had ascended the body,ttieavital parts were affected; and
which, he had no question, caused the dissolutidgheoman upon the 12th of July -
four days after the affair transpired.

Mr. JOHN PURCELL, chief constable at Penrith, deposed, that hepnaseeding
towards the Rev. Mr. Fulton's on the morning of 8tie of July, and perchance fell in
with the prisoner at the bar, who being of a susp& appearance, was immediately
secured by him. At this time he knew nothing of gresent transaction. But, upon
hearing of the circumstance, he was led to scrdittie prisoner, and ascertained that
his trowsers were singed or discoloured by fireg #mat his face was marked by
several scratches. While in Penrith gaol, the paspso far from denying the crime
laid to his charge, attempted a justification bynagking, that the deceased had
always been annoying him; that he was in the taflaalling him a "Munster stork,"
meaning thereby that he was an idler, coming froparicular part of Ireland; and
that he, the deceased, used to thrust the sawsifate. He added further, that there
was no third person present, but that a quarraelezh®wing to unpleasant epithets
from the deceased; and in the act of grapplingy ta# into the fire. The reason he
assigned for running away was, that the deceasddybae into camp, and that he
expected to be punished. The trowsers, with theksnaf burning, were exhibited in
Court.

JOSEPH PETERS principal overseer at Emu Plains, deposed, thathis duty to
locate the prisoners to their various employmethizt the deceased and the prisoner
were placed in one station, and one hut, as agfasawyers. He saw the deceased
after he was burnt; he was roasted all over. I3 E®n half-an-hour after the
transaction he, the witness, visited the hut; dedprisoner was absent, and was also
absent from work that morning. The interior of thet bore every appearance of
disorder and confusion. The bedding was scattevedthe room. From a view of the
fire-place it appeared that some one had been Iyiriig as the ashes were evidently
pressed flat, and retained the impress of feetthmre were no logs in the fire-place;
only a small fire in the back of the chimney, ahd scattered ashes were quite hot. In
answer to a question put by the prisoner, the w&regmitted that the deceased was
an aggravating man.

JOHN M'HENRY , Esg. Justice of the Peace, was called to prodepmsition

made by the deceased while lying in the hospitaVatdsor; but as this declaration
was not made in the presence of the prisoner, thertCcould not receive it as
evidence.
The prisoner gave in a written paper, which was t®athe Prothonotary, Mr. Moore.
This paper merely went to confirm that part of th@versation sworn to by Purcell to
have taken place between him and the prisoner;hiafhyin fact, it was a repetition.
He persisted in declaring there was no third mée drisoner called no witnesses.

His Honor the Chief Justice remarked, that tbiedce of the prisoner, which might
be called a confession, must either be taken @hegeand not in part, or rejected;
and therefore it would be incumbent on the Jurgeurall the circumstances, to lose
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sight of any admission from the prisoner. The whafl¢he case was suspended upon
a very tender point; and that point was, whetherdbceased made his declaration to
Dr. West, under the impression that he was in aglgtate? This was the extreme
tenderness of the case, and it remained with the tjy decide the question. The
verdict was Guilty.

His Honor the Chief Justice then proceeded egptiinful duty of passing the awful
sentence of the law upon the prisoner. His Hondreteally remarked, that he would
not aggravate the sufferings of the unhappy manchlled upon him to prepare to
properly meet that fate from which there was naapsc He was then consigned to
death, on the 23d inst. (Monday).[2]

[1] The Sydney Gazette (26 August 1824) made thhdu comment, apparently in
reference to this case: "A point arose in a castylaefore the Criminal Court worthy
the attention of Magistrates. A man was chargedh ittting another to death. In
support of the charge, a deposition, made by tleeated, was offered in evidence;
but, not having been taken in the presence of tisener, it could not be received; -
the rule of law resting on its being just that namshall be bound by what is done in
his absence. Magistrates should be careful to ctheselefendants to be brought
before them, wherever the persons to be examireedadrin fear of dying."

[2] 23 August 1824. See Sydney Gazette, 26 Augs@4 Tor a report of his execution
on that day. In this case, as in many other murdses, the trial was held on a Friday
and the prisoner condemned to die on the followftognday. This was consistent with
the provisions of a 1752 statute (25 Geo. Ill c. B Act for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, akkpsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be telthe Monday. By holding the
trials on a Friday, Forbes C.J. gave the condenpmisdners an extra day to prepare
themselves for death. The Act restricted the opmatgt for clemency in murder
cases: see Australian, 5 August 1826. By s. 4efitt, the judge was given power to
stay the execution; for an example of that, see Ritzpatrick and Colville, 1824.
Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 02/09/1824

Supreme Court of New South Wales

Forbes C.J., 26 August 1824

Petty Treason and Murder.JAMES STACK and JOHN HAND were indicted for
feloniously, wilfully, and traitorously assaultirigeir masterMICHAEL MINTON

in the district of Evan, on the night of the 8thAdigust last, from the wounds of
which he died. The information comprised four csunseverally charging the
prisoners with having perpetrated the deed by meaasknife, an axe, a hammer, or
a musket.

In opening this terrific case, the Attorney Geheobserved, that the relation in
which the prisoners stood with the deceased woane to be proved; but, should the
testimony of two witnesses to that fact, as regarthe crime of petty treason, be
wanting, then it would be competent for the Juryutbge of the evidence as affecting
the prisoners for the crime of murder. The contessf one of the prisoners, the
Attorney General informed the Court, would be ddtérin evidence. By this
admission it must appear that the prisoners weesgnmt aiding and assisting in the
crime; and that, were it urged to have been peatestrby others, it would be manifest
that the premises were too well guarded, by dogkadtseason of the night, to allow
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of a silent or uninterrupted intrusion. That thespners were in a condition to execute
this fatal mischief, was also to be proved; and ithevas totally improbable, as well
as impossible, that any one else but them coulé ledfected the deed. It would be
shewn that the prisoner Stack had a part of th@guty in his possession; and,
moreover, that the death was occasioned by arntsptier deadly weapons, in the
house.

Dr. WEST, Resident Surgeon at Windsor, deposed, that he called on to

examine the body of Michael Minton, the deceasedjisa house in the district of
Evan, on the morning of the 10th instant. It wasdyon a bed. He ascertained that a
pistol ball had penetrated the back, but had ntEred far, owing to the circumstance
of an interception by the bedding. A musket shat parforated the fleshy part of the
left arm. The throat was cut almost from ear to-¢le jugular vein, and all the larger
vessels were divided. Several fractures were obbérwpon the head. One was just
above the left eye, which had the appearance liétioh by a hammer. Three or four
other fractures evidently were perpetrated by bldnesn an axe, or some similar
implement. From the nature and complication of éne®unds, Dr. West was most
decidedly of opinion that the poor old man could mave survived over five minutes.
- Mr. Rowe, who appeared for the prisoner Hand, ens@me enquiry of Dr. West as
to the circumstance of his client having been urdemedical care in the Windsor
Hospital; but as this case appeared totally irh\vo the case in point, it is not
entitled to further consideration.

THOMAS JONES was next called. - He lived in the service of tlexeased 11
months, and was a fellow-servant with the prisoeithe bar. His master's farm was
in the district of Evan, and there are several Beuwar to, and in a line with that of
the deceased, his late master. The Nepean rivelfim-mile distant from the house.
Leary's house lies between Minton's and the riks.deceased master came home
from Richmond upon the evening of the murder, atsoutset. When he supped, the
deceased retired to the inner room to bed: theme wely two rooms in the house,
with the exception of a passage about 3 feet widi¢he time his master went to bed
there were the following persons in the house, Mzs. Minton (the wife); two
children; CATHERINE SPALDING (the wife's sister); the two prisoners at the bar;
one JOHN WRIGHT, and the witness. In the whole, there were fouwwer
servants[1] on the farm, who had been variouslypisd during the day. Between 8
and 9 o'clock when his master was in bed, his ggstdespatched him, the witness, to
the house of onMARY PECKHAM , at the distance of half-a-mile with a sheet and
shift to be made. These articles were delivereuirtoby the prisoner Stack through a
skilling-window; who told him, that in the event dis master waking, he would
report him as being in the barn; and accompanied ahishort distance on the road.
When he arrived at Mary Peckham's, some converstiiok place between her, the
witness, and ondAMES DANKS. He had not been in the house more than three
minutes when the report of a gun was heard. Theamormarked, that that was "Old
Minton" firing; which the witness denied, as he Haft his master in bed; but the
sound coming in that direction, he thought it testeturn, not having remained on
his errand, in the house, above five minutes. Wheheft home his fellow-servant,
John Wright, was not in the house. When within & oods of a large tree that stands
contiguous to the deceased's house, he saw tlen@ridames Stack, and a woman
whom he supposed to be Mrs. Minton, his mistreasszampany, going towards a
drain at the foot of the hill, which lies betwedwe tdwelling and the river. He swore it
was Stack, but could not so clearly identify thespe of his mistress, though he was
pretty conscious it could be no stranger, as histenavas particularly strict against
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allowing people to go across his farm. For the gpaicthree minutes they were lost
sight of; but, on the witness continuing to make ttee house, he overheard some
inaudible conversation - the parties spoke very. IBuddenly the prisoner Stack came
up the side of the hill, and observing the witnesgjuired "who was there?" "Jones,"
was the reply. He then ran up, clasping his haadd,loudly exclaiming, "My God -
my God! my master killed!" In answer to some questi put by the astonished
witness, the prisoner (Stack) replied, that fivennneshed into the house, and killed
their master. He said that the mistress and clilerere safe; and that Mrs. Minton
was gone to a neighbour's house to make an alalirthig\time the witness had not
seen the other prisoner (John Hand), of whom Steskmed to know nothing.
Accompanied with Stack, the witness proceededaditduse; he wished the former to
enter, but excessive agitation apparently prevehied from a compliance in this
instance. The witness glanced in at the front roand conjectured he saw a man
stretched out by the right side of the fire-plagbp appeared to be on fire. Stack told
the witness he should know two of the murderergr&@hvere two good-sized dogs on
the farm; he never knew them to bite any one; bey invariably barked at strangers.
That evening he did not hear these animals giveadaryn, only when the gun fired,
and that was but momentary. His master kept a fgmbiece or musket, and two
pistols in the house. About the premises there \ats@ two axes and a hammer. The
axe, which was most commonly in use, could notduend up to the night of the
murder, as it was sought after for the purposeeeping up a fire. He, the witness,
saw no strangers, or bush-rangers, about the prsmesther prior or subsequent to
the dreadful transaction. Several of the neighbdiosked in upon the alarm
becoming general. His master was habituated td thsi fields in the evening to
ascertain whether the cattle and horses were $&te prisoner Stack, who was the
overseer of the other men, was not very much est@dith of late by his mistress,
Mrs. Minton; but, latterly, her familiarity with t& man (Stack) was obvious. At one
time she was in the habit of continually expressirdjslike of him to his master, her
husband. The two prisoners at the bar were notrtbst friendly till recently. The
witness stated that the prisoner Stack was a tditbwverseer, and that he had no
personal animosity against him. He was not moren thalf-an-hour gone to
Peckham's, during which short interim the bloodgdléad been accomplished. His
master was accustomed to discharge a pistol evghy. The axe and gun produced to
the witness in Court, he verily believed to be pheperty of the deceased.

John Wright, in the same service with last depaorggposed, that his master went to
bed immediately after supper; he saw him undress,cibse the bed-room door. The
men, that were in the house, consisted of the tisopers at the bar, Thomas Jones,
and the witness, together with Mrs. Minton, hetesigCatherine Spalding), and two
children: there were no strangers present. Betv@eand 9 o'clock his mistress gave
him a dump, and directed him to go to a neighbpabsut 3-quarters of a mile off,
and pay him that piece of silver for some butteicwtshe owed him. The name of the
man was Sells. He left the two prisoners, the ongn present, in the house - Jones,
the former witness, being sent out previously. B¢ distance of half-a-mile, the
report of a gun arrested his attention, as it cknora his master's house. He went to
the house of Sells, and after some difficulty, comaed by the opposition of the dogs
to his entrance into the premises at that houhefrtight, he delivered the coin into
the hands of Sells, and returned homewards. Owdlyehe met John Hand, one of the
prisoners, who exclaimed that he was "a happy mfm;"since his absence from
home, the house had been filled with robbers, wad murdered the master. He
enquired if they were still there, to which Hanglred that he thought they were
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gone. Hand then prevailed on the witness to accaogpngam to Weyham's, a
neighbouring settler, to give the alarm, and obtagsistance in so frightful an
exigency. Mr. Weyham immediately despatched 4 gowent men, with the witness
and the prisoner Hand. They leaped over his madete; the dogs came barking at
them; but the witness quieted the animals, whiclolhgerved; to his knowledge had
not barked before that evening; though it was ysyabn the approach of strangers,
for them to make a great noise. The house wasclowa of smoke. He, the witness,
by means of a fire, soon procured a light. It stHodve been stated, that upon the
witness gaining the scene of blood, he found Jomnethe spot before him, afraid to
enter. His master was lying within a foot and & békhe fire-place; the shirt, which
he wore, was consuming; his night-cap was a shetartte from the body; and the
blood was running, in a stream, from under the hewd the fire. The vital spark had
been driven away, but the body was not yet colan&of the bedding was also on
fire. The prisoner Hand was one of those who saallpight with the corpse. Fuel
was wanted in the course of the night, and thensemissing. That which is in Court
belonged to his deceased master; as also the igtwispand the hammer. Mr. Minton
used to keep the gun at the head of his bed.

WILLIAM SELLS , settler at the Nepean, corroborated the testinainye last
witness, as far as regarded the nocturnal vistt, ayment of the dump. This witness
added, that the deceased's former wife was killalia3 years since; and that that
was not occasioned by bush-rangers, as attempteel toged, but was committed by
a government servant living on the farm.

JOHN TUCKSFORD, who lived at Mary Peckham's, deposed to the d&dhe
witness Jones (the servant of the deceased) cdmiingir house on the night already
stated; that he came about a sheet and a shifte\Wig man was in the house the gun
was fired, upon which he bade the people "goodtpigind proceeded home, only
stopping about 5 minutes.

SAMUEL LEARY , settler at the Nepean, deposed, that he heardle¢beased
exclaim "O Lord!" and afterwards cry out "murdefdiur times. This was between 8
and 9 o'clock; after which a gun was discharged,rant till then did he hear any dogs
bark. His house is situate between the river aat dhthe deceased. In half-an-hour
after, or thereabouts, he heard Mrs. Minton, wigh ¢hildren, going to a neighbour's
house. He despatched a servant off, on horsebacisdertain the cause of these
disturbances.

JOHN BAKER, servant to the last witness, deposed, that leetedard the cry of
"murder” four times, in the direction of Minton'®use. He heard the report of the
gun. At the direction of his master he was goin§rid out the meaning of this report,
as well as the cry of "murder;" and having gainellnawledge of the distressing
particulars, he returned and acquainted his master.

THOMAS WEYHAM , another settler in the vicinity of the deceased&dence,
deposed, that he heard the report of the gun @botldlock. An alarm was presently
made, and he despatched four of his men, to reas$estance. He also followed, and,
upon approaching the house, met the wife of theeassd, who told him that her
husband had been murdered. He saw the prisonéne atar. A conversation ensued
between him and the witness, and the prisoner Hdadsaid Minton was killed, and
that "he was a dreadful man;" that he was alwaydirig fault with him: and that it
was not much matter about his being killed.

THOMAS KEIGHAN , servant to the last witness, confirmed his mé&ster
testimony; adding further, that Hand should sagt flve men rushed into the house,
but none of whom he would be able to recognize;taatthe, Hand, had been placed



New South Wales Inquests, 1824; 09 June 2008 30

against a door by the ruffians, who threatenedhtwos him, in the event of turning
round.

JOHN ABLETT, settler of the Nepean, deposed, that his farmoisabove a
quarter of a mile off that of the deceased; he chéfae dogs barking exceedingly; and
also heard Mrs. Minton cry "murder!" When he weotpgoor Minton's house, he
found the four servants present. The prisonerbeabar related the same tale to him
about the five men as Hand had previously mentioleed homas Keighan. The
witness was aware that the deceased had been ey the Thursday previous,
and bought a new plough.

JOHN FLEMING , servant to the last witness, corroborated thdeswe given by
his employer.

JOHN HICKMAN , servant to Thomas Weyham, deposed, that he wesfdhose
that went forward to render assistance, by his enasorders; and that, upon asking
the prisoner Hand whether he would be able to ifjemny of the ruffians, he
indifferently replied that he knew nothing abouytihd walked off.

Mr. JOHN PURCELL, chief constable at Evan, deposed, that aboutplaesif 11 at
night, upon the evening of the murder, he was tieby the Magistrate to proceed to
the house of the deceased, and gain every possiblenation that might lead to a
disclosure of the parties. In a general convergdtiat ensued during the night, the
prisoners at the bar concurred in one tale, vat file men rushed into the house; that
two of them came into the room in which they weteéng, and commanded them to
stand with their faces towards the wall; anothecet himself at the door with a pair
of pistols, while the others went into the bed-ro@nd demanded Minton's money;
he replied it was in the Bank, then "we'll bank yowas the reply; to which no
resistance was offered either by the servantdwheprisoners at the bar, or the wife!
They further added, that the murderers went ofinediately the fire-arms were
discharged. From certain information that he derimext morning, he proceeded to
search the premises; and from thence went towheddrain spoken to by the second
witness, Jones, who said that he saw Stack, armheaw like his mistress, proceeding
in that direction. With very little trouble, one tife bye-standers handed over to Mr.
Purcell, the following sanguinary weapons, viz.un,ga pair of pistols, an axe, a
hammer with some human hair appending to the daa,a white-handled case knife,
covered with blood! These articles were producedh® witness, and they were
identified to be the same found in the drain. Thveye all sworn to be the property of
the deceased. - While searching the house, ore ddrtives were reported missing by
Mrs. Minton, and the one found in the drain cormexfed with those in the house.
From the dwelling to the drain the ground went ideglivity towards the river. There
was not the least appearance of any property haweaym stolen by the five bush-
rangers, who were said to have committed the shgakeed.

CHRISTOPHER FLOOD, a publican in York-street, Sydney, deposed that t
deceased was in town on the 5th instant. He sajdaatity of pigs, for which he
received, in presence of the witness, £98 in skd&llar notes, one 5-dollar ditto, and
a Bank check drawn by Mr. De Mestre in favour didé-lood for 72 dollars, dated
Aug 5. One of the 50-dollar notes was cashedwntd'he others Minton took home
with him, leaving with the witness the numbers,edatand sums, which Mr. Flood
was so careful as to take in his own hand-writing.

THOMAS HOBBY , Esq. Coroner for the district of Evan, deposkds he held an
Inquest on the body of Michael Minton, the deceasadluesday the 10th instant.

WILLIAM COX , Esqg. Justice of the Peace, deposed, that hetedstr every
expedient to lead to a discovery of this dreadfamhgaction. The prisoners at the bar
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related to him a similar tale to that which wasedied to Purcell, the chief constable.
They were sent to different gaols. On the 10thaimsthey were brought before the
Coroner's Inquest. Mr. Cox stated that he had smmeersation, upon this occasion,
with the prisoner Stack; in which, at first, he addd to the old story. But, after some
short time, he sent for Mr. Cox, and told him hesw@ost unhappy in his mind, and
entreated the Magistrate to direct him (Stack) howact. Mr. Cox observed, that he
could not be admitted as an evidence either atirtaest, or before the Criminal

Sessions, but that, "if he hoped for mercy," he ldell the truth, and that upon his
relating the truth he (Mr. Cox) might be inducedsfmeak favourably of him to the

Court. This Gentleman was then upon the eve ofumaog the nature of this

confession made by the prisoner Stack, when hesteggped by the Solicitor for the

prisoners (Mr. Rowe) who started two legal objetdido such a confession being
adopted as evidence. The first was, that terrordesh exercised by the Magistrate;
and secondly, that the hope of mercy was held @tité¢ prisoner; either, or both of
which, were contrary to Law, and therefore fatahty confession so received. The
guestion, one pregnant with the deepest interesiffasting the case, and also of
general import, was ably argued by the Attorneyésainand the Learned Solicitor. It
remained, however, for His Honor the Chief Justicedecide the point; and His

Honor was pleased to observe, upon mature delibarabat "he was of opinion that

the confession could not be received; as the csatien that took place between the
Magistrate and the prisoner Stack was certainigutaied to convey hope to the mind
of the prisoner."

The prosecution here closed. The prisoners eshteto no defence, other than by
denying all knowledge of, or perpetration in, thiene.

We should fail in doing justice to the lucid agldborate charge given by His Honor
the Chief Justice, were we to attempt following thp observations that emanated
from the Bench on this occasion; perhaps it wilbéicient to observe, that, after an
absence of about five minutes, the Jury returnéd avWerdict — Guilty.

His Honor the Chief Justice immediately passesht&ce of Death upon the
prisoners; which decreed them to die on Saturdgy. [

[1] Convicts, assigned into private service. Thoubgla master of these convicts,
Minton himself was a former convict. His two chigarwere born in 1822 and 1823:
M. Nichols, The Hawkesbury Pioneer Register, Hawkeg Family History Group,
Windsor, 2nd ed., 1994, 127.

[2] For correspondence between Forbes C.J. andydkernor about this case, see
Chief Justice's Letter Book, Archives Office of N&outh Wales, 4/6651, p. 11.

Mary Minton, the deceased's widow, was then tried diding and abetting the
murder: see R. v. Minton, 1824.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 02/09/1824

Supreme Court of New South Wales

Forbes C.J., 28 August 1824

Saturday. - Murder. - This daylARY MINTON was indicted for feloniously,

traitorously and wilfully aiding, abetting, assigi and maintaining the before-
mentioned prisonerSAMES STACK and JOHN HAND, in murdering the said

MICHAEL MINTON , her husband. [1]

[For this trial a new Jury was impanelled, undex Brecept of His Excellency the
Governor in Chief.]
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We should not feel justified, there being but iindl variation in the main points of
evidence that occupied the attention of the preioial, in which the principals were
adjudged Guilty, were we to traverse the same gipby giving repetition of the
testimony that was adduced on this trial, whichldowt but be nearly similar with
that already detailed. Two or three new witnessesewcalled, who only went to
corroborate certain facts proved on the formetf. tN@ new fact, of any importance,
appeared to arise in this woman's trial. One wénveas called, who swore to finding
the murderous weapons in the draitHOMAS JONES, still persisted in his non-
identity of the prisoner, as being the woman whamhhad seen going towards the
drain with Stack. Several others testified thatghsoner at the bar acknowledged to
them, upon the night of the murder, that the dessbaser husband, had done what he
never did before, in giving over to her chargertieney, as it had been the practice of
the deceased to keep all monies in his possessiost of the witnesses gave the
prisoner an excellent character in her relativaasions of a wife and mother, and
went so far as to say that a bad word had not keewn to escape her lips. Mr.
Magistrate Cox deposed, that the Bank-bills, &c.ickhwere sworn to by
CHRISTOPHER FLOOD as being the identical notes in the possessiopoof
Minton when he left Sydney, were found under a gtwn tree by the condemned
man, Stack, who confessed to him that he had redd¢he same from the prisoner.

Mr. Rowe, who conducted the defence, at theestgaf the prisoner, was allowed
by the Court to read a written defence. This papeed, that the house was rushed by
five men; that two of them entered the room in whicas the prisoner, her children,
sister, and two crown servants, [2] Stack and Havith guarded them, whilst the
other three proceeded to perpetrate the murderthatdas soon as she, the prisoner,
could effect an escape, an alarm was the consegqu&he denied all knowledge of,
or participation in, the dreadful crime which beéteér of a husband, and her children
of a father. She enquired where did the inducerappear that could possibly have
influenced her to assist in so terrible an act? @mtluded by throwing herself upon
the merciful consideration of the Court.

The following, we believe, to be a correct skat€ His Honor's charge to the Jury:-
"The prisoner at the bar, Mary Minton, stands chdrgvith the murder of her
husband, Michael Minton - an offence of the deepestit is termed petty treason,
from the sacred relations of private life whiclviblates, and is second in degree only
to that higher crime, which goes at once to destibtyhe relations of society."

"The information consists of five several counthjck variously set forth the manner,

and instruments, by which the murder was accomguistand they all charge the

prisoner at the bar, as present, aiding and ajeitithe fact; or, as the Law terms it, a
principal in the second degree. From the naturhefcharge, it is necessary that the
accused should have been present; but such preseeckenot be actual, such as
would make her an eye or an ear witness; if she wenstructively present, such as
by taking some part assigned her in the commorshetjs as guilty in the estimate of
the Law, as if she were immediately engaged.”

The Learned Judge then proceeded to reviewethddading particulars, which are
established by direct and positive evidence; "thatdeceased, Michael Minton, had
been at Windsor, on Sunday, the 8th August, andrret home about seven o'clock
in the evening, that he desired his wife to presesupper, which he ate, and retired
to bed about eight o'clock; that shortly after, fhresoner gave Jones, one of her
servants, some linen, desiring him to carry it tone@ighbour calledMARY
PECKHAM , to make up; that about the same time, she alsbWeight, another
servant, to another neighbour callBHOMAS SELL , with a dump to pay for some
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butter. That at the time these two servants wersest away, the prisoner and her
sister, a girl between ten and eleven years of hgejwo infant children, and two
other servants, Thomas Stack, and John Hand, Wwerenly persons left in the house
with Minton. That soon after the departure of tleevants, Jones and Wright, the
voice of Minton was heard, crying "murder” severmales, and immediately after a
gun was fired at Minton's house, but no dogs wezardh to bark, and for many
minutes all was still and silent. Jones, who wad/aty Peckham's, and heard the
report of the gun, immediately set out on his mnetbome, and on his approaching
within a short distance of the house, he saw Thdagtask and a woman going from
Minton's house towards a drain, situated belowhibese. They were conversing at
the time - he stopped for a moment, and then pdszk®nwards, when he saw
Thomas Stack returning up the hill from the directof the drain. On seeing Jones,
he called out, "Who's that?" and Jones answeriagaid "my master is murdered."
He further related, that five men, two of whom hesctibed, one with a scar on his
face and the other with a yellow jacket, had rusimao the house and made all the
party there turn their faces to the wall, whileytlraurdered the deceased. He also
affected to be afraid to go into the house, andrel@slones to do so, which, after
some hesitation, he did, and there found his mdgieg dead - in the manner
described by the surgeon - the frontal bone ofhieiad was indented, as if by the
stroke of a hammer; the back of his head was aisarm fractured in three places, as
if by an axe, his throat was cut, the jugular wguite severed; and a shot from a gun
or pistol had penetrated his arm and grazed hik. lic the following day, suspicions
being excited, a search was made for certain imghesnwhich were missing from
Minton's house, and in the drain towards which TasrS8tack had been seen going
were found a gun, a pair of pistols, an axe witmadair in it, a hammer also with
grey hairs on it, and a knife which was stainedesehinstruments are all identified, as
having belonged to Minton, and being in his hous®ty before his murder.”

The Chief Justice then went on to remark uperpibints established in evidence, to
the following purport:- "That the instruments, fauim the drain, were those, by
which the horrid deed was done, there can be nbtdand that Minton was murdered
by persons belonging to his house is equally cleathe first place, no property was
stolen, and it is not easy to believe that fivespas should confederate together for
the mere purpose of committing a profitless murderthe next place, a gun was
fired, and was heard by all the neighbours, arkahfithing to have been done by a
banditti, as it would be sure to give the alarnthe neighbourhood, - an act of all
others, that persons bent upon mischief would sy endeavour to avoid. Again,
no dogs were heard to bark, although Minton hadsdbgt were used to bark at
strangers; and they must have been heard, foraice wf Minton was heard distinctly
by two persons who swear they heard no dogs barkiHat after the gun all was
silent and still for some time. Besides, murdeg®ig to attack a house which was
armed, and where five men were known to reside,ldvbave been furnished with
arms of their own, and some marks of those armddnrawall probability have been
impressed upon the body of the deceased. But Mimtas slain and mangled by
implements of his own; the hair upon the axe, gooinuthe hammer, the indentation
of his forehead, the blood upon the knife, all péanthe fact in a manner too strong to
be mistaken. But if no other circumstance had apguean evidence, the false,
incredible, and self-refuting tale of the five m&muld be sufficient to prove that he
was murdered by the persons who invented and patgaghe tale. Suppose - | will
only put it hypothetically for the present - thhese accused persons had murdered
their master, they must account for his death imesavay or other - now what story
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more likely to be invented than the one which hasrbset up? a few circumstances
easily invented and remembered would be agreed upod a close silence beyond
those circumstances; - but, on the other hand,csgpfhat the story were true, and
that five persons had actually rushed into Mintdwsse, and made the five persons
who were in it, turn their faces to the wall, whileey perpetrated the murder, a
thousand circumstances would have rushed uporetwlection of the accused. The
story would have been so replete with particulamsy they looked, what they said,
what they did, where they went, the conduct ofggheies in the house, the cries of
the deceased, the struggles, the fact unaccoumtedfthis being found by the kitchen
fire, and not in the bed-room where he slept, thesel a thousand other
circumstances, would have sprung so spontaneorcty the mouths of the parties,
that every question which could be asked, and edenpbt which could be raised,
would elicit fresh evidences of truth, and estdblice innocence of the accused
beyond the reach of suspicion - it would have bmepossible to sustain even a
colourable charge against them. To me it is clear the deceased was murdered by
his own servants, and that Stack and Hand weregedgm that murder. Stack was
seen going towards the fatal drain - he was natichfto go there, although he
hesitated about going to the house - the cruel warfdeling expressions of Hand
towards his master, while his body was not yet daldleath, point to him as a
principal in the act. But it is not necessary toigm many details upon this point,
their guilt has been established. The point for @umsideration is, the situation and
conduct of the prisoner at the bar, and what gatteok in the cruel plot. The first
circumstance, is her having sent away Wright antesoWith respect to Wright, it
appears that she had spoken to him to go to S/ in the afternoon; but
afterwards stated that she was afraid he wouldbaditack before her master returned,
and would therefore defer it till evening. It imgular that she had also proposed
sending Jones away early in the afternoon, butidherok then go as it would rather
seem he was employed in the garden. Now, eitheethee the indications of a deep
and premeditated design, or they are accidensdlould hardly venture to affirm they
were premeditated. If they were accidental, theglar away something of the
unfavorable circumstances of two of the servaniagosent away just before the
destruction of Minton. The next circumstance to akhi shall call your attention, is
the fact of a woman being seen with Stack descerithia hill, in the direction of the
drain. Was this the prisoner? The witness Jondsnailpositively swear it was - but
he says, he thought it was. If it were the prispméren and where did she pick up her
sister and the children, so as to be at Abletts@ahis is difficult to explain, and the
discrepancy of the evidence, as to the intervainoé between the firing of the gun,
and the hearing of Mrs. Minton's voice at Ableggde, rather goes to encrease than to
solve the difficulty. Could she have sent them and afterwards joined them? |
should be afraid to hazard a conjecture upon thry ¥ender point. The next and
worst feature of the case, against the unhappy woahahe bar, is the story of the
five men. What! a wife who affected to love her tharsd, the mother of his two infant
children, quietly turn her face to the wall, and ke business of murdering that
husband go quietly on, without once attemptingssist him, one alarming shriek, or
one supplicating word for his life! But this stodoes not deserve a moment's
consideration - it is utterly false - and it is thieare which the prisoner had taken in
this false tale, which is the strongest circumstaagainst her. Could it be that Stack
and Hand had alarmed her fears, and practised bporeredulity? But why then
should she tell it as a thing she saw and hearselierCan she have been a party to
this tale, and be guiltless?
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"Again, it is proved that the deceased had, lpe$ore his death, received a sum of
money for the sale of pigs in Sydney. On one ofwiiaesses telling the prisoner that
this money had probably been the cause of thekattader house, she replied, "No;
the money is safe - | have planted it." - Indeealwhhen came Stack to know where
this money was planted, and to conduct the Magestta the spot where it was
hidden, in the hollow of a tree? And here | mustia what is untruly said in the
defence, that the money for which the pigs werd,sgbs not the money Mrs. Minton
said she had planted. Now the witness Weyham prihashe conversation he had
with the prisoner related to the money lately reediin Sydney for the sale of pigs.
This was the money the prisoner told Mrs. Ablet $tad planted; - how came the
murderer Stack in the secret of the hiding place€ ihference from it is strong, and
has led me reluctantly to a conclusion not recabt# with the innocence of the
prisoner.

"On the other hand, she has had the strongatshtmials of her general character
of tenderness and humanity, and even of living hgppith her husband. There
appears to have been no motive for this dreadfulcdavhich she has been accused.
Gentlemen, if you have doubts upon the case, friagnetvidence before you, you
should give the prisoner at the bar the beneftho$e doubts; but if, on the contrary,
you should be led to the conclusion that she ikyguiowever painful that conclusion
may be to your feelings, or distressing the duty yeill have consequently to
perform, | feel a perfect assurance that you witHarge that duty with integrity and
justice.”

The Jury retired for about 25 minutes, and reddra Verdict of Not Guilty. The
prisoner was directed to be discharged.

[1] See R. v. Stack and Hand, 1824.
[2] Convicts.

SYDNEY GAZETTE, 23/09/1824

Forbes C.J., 23 September 1824

The prisoner JAMES CHARLAND] was tried under the statute 43 Geo. tidlled
Lord Ellenborough's Act. The offence was stateawe taken place at Penrith, on the
11th of July last.

The information contained a second count againstpitisoner for an assault with
intent to murder, but the statute being omitted,gbcond charge resolved itself into a
mere misdemeanor at common law. The Jury foundrergé verdict of "guilty."
Afterwards the Attorney General [3] entered a npitesequi [4] on the first count,
and prayed judgment on the second; but it was odet by the counsel for the
prisoner, in arrest of judgment, that the informatwas irregular, because it did not
lay the offence in any county, [5] although thet$amere proved to have been done in
the county of Cumberland; that the offence charg@mdunted in fact to felony, and
could not receive judgment as for a misdemeance.ddurt took time to consider the
points, and on this day gave judgment, of whichftiewing will be found to be a
correct summary:-

The Chief Justice.- "The objections which haeerbraised in the present case, are
partly matter of fact, and partly matter of lansHall make a few observations upon
them, in the order in which they have been raidée first objection goes to the
omission of the county, in which the offence chdrgegainst the prisoner was proved
to have been committed. But it appears to me tiera preliminary question to
determine, - has this Colony ever been, in fastiddd into counties? and, supposing
it to have been so divided, are all the legal abarsitions incident to counties in
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England, necessarily applicable to the presentitiondf this Colony? The King, in
virtue of his executive authority, may, | conceiveause any of the Colonies
dependant upon his Crown to be divided into cosnded parishes; there is an
opinion of Sir Dudley Rider, and Lord Mansfield, @ite time he was Solicitor
General, to that effect. But, | apprehend, thabrisler to give the full force of law to
such a measure, it must be done in pursuance eX@mess authority from the Crown.
| feel rather confirmed in this opinion, by refegito the patent commission of the
Governors of the Colony, in which, although a gmeatber of specific powers are
given, and amongst others the power to appoirg &d markets, as well as ports and
harbours; there is no power expressly given tod@ithe settlement into counties, nor
does the commission contain any general words fwdnch such a power can be
inferred. It was doubtless in the recollection lod advisers of the commission, that
this Colony had not yet received the right of chogsepresentatives, or of trial by a
jury of the county, and therefore the power of enec counties, with all those
incidents which are essential and inseparable fcoomties in England, appears to
have been wisely reserved for a more advanced ageedColony. The King may
indeed communicate to his representative as manyisofoyal powers as he may
deem necessary for the government of his Colonibjests; but all such powers,
unless they be clearly incidental, can only be cominated by express words; for the
grant of the prerogatives of the Crown, like aleatroyal grants, are to be taken
strictly against the grantee, and cannot be extébgeonstruction. It does not appear
to me that there has been any power within the i§oto divide it into counties, with
the legal incidents of counties; nor do | colleihm the orders issued by the
Governors of New South Wales, which | have beerbledato find, that any thing
more was intended by them, in giving the namesoahtes to particular divisions of
the territory, than to afford convenience and c¢etyain the description of particular
places. The first order upon the subject | have wigt is one of Governor King, in
the year 1802.

"The order of Governor Bligh, dated, the 22deptember, 1806, professes merely
to define the limits of the several military comrdarwithin the Settlement. That of
Governor Macquarie, in 1819, in which his Excellemeas pleased to call the newly
discovered county beyond the mountains by the rafrttee county of Westmoreland,
was, | apprehend, dictated in the same spirit.

"Entertaining the opinion which | do upon thetteaof fact, it is the less necessary
to observe upon the law of the case. | shall tloeechriefly state, that the rule of law
which requires the specific county to be namedindictment or information, does
not, in my opinion, apply here. In England, thetitnsion of counties is coeval, at
least, with the trial by jury. It is part of thealeof trial by jury, that the jury should be
returned from the county where the offence is aliep have been committed. Hence,
for the convenience of trial, circuits were ingi#t throughout the different counties
in England. It was always, however, in the powethef Court of King's Bench to try
at bar, if the necessity of the case should reqguch a manner of trial. This Court is
a Court of King's Bench; and, in virtue of its Sexme Jurisdiction, may hear and
determine every case which can regularly be brobgfdre it. Although trials at bar
are rarely resorted to at home, it is merely begdtuis more convenient to proceed at
the assizes. In the application of this principleonvenience, the Court is governed
by circumstances; and applying the same princigleamvenience, | should feel
inclined to hold, independently of any express l#vat it would be more convenient
in this Colony to bring offenders to the bar ofsti@ourt, than to remove the Court,
composed as it is, of officers whose presenceeagéinrison is essential to the security
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of the Colony.[6] Again, by the express words & #uct,[7] this Court is constituted
a Court of Oyer and Terminer, and General Gaolveg}i in and for New South
Wales;- not for the counties or divisions of Newu8oWales but for the whole
colony at large. Had the Legislature intended ib#oitinerant, it would have added
the Commission of Assize and Nisi Prius; but in iaddto its authority as the
Supreme Court of the Colony, the commission of Oged Terminer, and Gaol
Delivery, it appears merely to have intended topéiy its proceedings, and render
them more active.

"Upon the whole case, | am of opinion, thatsitnot necessary, in any criminal
proceeding in this Colony, to state the offencehtve been committed in any
particular county, provided there be words suffithe descriptive of the place to
bring it within the jurisdiction of the Court, ard give the party accused every
benefit of defence.

"Upon the second ground | am of opinion, thattlas offence charged as a
misdemeanor, does in fact amount to a felony,jtligment must be arrested upon it.
There is another ground which leads to the samelesion; it is this:- The party has
been prosecuted for a felony, and consequentlyigepof those benefits which he
would have been entitled to, if he had been trdaf misdemeanor - a copy of the
information, a special jury, and the advantage &illadefence by counsel; therefore
judgment must be arrested."”

[1] On 2 September 1824, the Sydney Gazette ddrifihis statement: "Lord
Ellenborough's Act. - In the case Rex against Ginak| reported in our last, we rather
prematurely added an explanatory paragraph of eum, do an observation that
emanated from the Attorney General, on the openinthat case. This note might
have appeared to more advantage in some otheofptém¢ Paper, had it struck us as
important. It was far from our wish to induce anyecto receive such a remark as
coming in the shape of a legal declaration fromAtierney General. Neither did we
intend the most remote disrespect to be conveyetistblonor the Judge Advocate by
the insertion of this terminating clause, whichtesbe seen on a reference to the
Paper. We were anxious that the Public should baedenefit of the opinion of the
first Law Authorities in the Colony upon a questiohso much Public import; and
one in which we once felt more than ordinary insere

[2] Convicts assigned to work for the prosecutor.

[3] Saxe Bannister.

[4] "To be unwilling to prosecute." A stay of prazings, not equivalent to acquittal
and no bar to a new information for the same o#enc

[5] A similar defence was attempted in R. v. JobnsClarke, Nicholson, Castles, and
Crear, 1824.

[6] All criminal trials in the Supreme Court wereogecuted by information and tried
before "a jury of seven commissioned officers o$ Niajesty's Sea or Land Forces™:
(1823) 4 Geo. IV c. 96, s. 4.

[7] (1823) 4 Geo. IV c. 96, s. 2.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 30/09/1824

Supreme Court of New South Wales

Forbes C.J., 13 August, 23 September 1824

September 23. - On Thursday last the Court re-apah&l1 o'clock; when
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WILLIAM LEWSY was put to the bar. - This prisoner, it will beotected, had
been previously indicted for feloniously committiragn assault on the person of
JOSEPH SEARSON at the Settlement of Port Macquarie, on the 9tbecember
last, and wounding the said Joseph Searson oretwewith an axe, with intent to kill
and murder; but the trial was then put off, ateénéreaty of the prisoner, to give him
the opportunity of procuring evidence (said to kerial) from Port Macquarie. [1]

In support of the information, which was briefly eped by the Learned Attorney
General, Joseph Searson was called. He deposeaadisgute had originated between
the prisoner at the bar and himself, about a wek fo this transaction, relative to
some flour that was owing to the prisoner fromghesecutor in barter for a jacket. A
few days subsequent to this quarrel, the proseauss ordered by his overseer to
procure some wood; and when beyond sight of thestat which the prisoners were
worked, the prisoner at the bar overtook him; avithout uttering a word, struck him
on the back part of the head with an axe, and thade off. He saw the prisoner
afterwards at the hospital, and is positive thashte man who gave him the blow.

Dr. MORAN, Resident Surgeon at Port Macquarie, examined Geaisout 9 in
the evening on the day he was wounded. He had teareyed to town from the
lime-burners' gang, three miles distant, in a staiesensibility, which arose from an
injury in his head. There was a very extensive téna in the head, and a great
depression of the bone: he was so dangerously veoyras to induce the Surgeon to
think life would be extinct in 24 hours. Dr. M. sad the bone from the brain, when
sensibility returned; and Searson, the prosecttien declared the prisoner at the bar
(Lewsy) was the man who had reduced him to tha¢.skxom the indentation of the
wound, Dr. Moran was of opinion that it had beeaseal by the back part of an axe.

Other witnesses were called who spoke as tdidpte which existed between the
prosecutor and the prisoner, and who further st#tad the latter had expressed a
determination to be revenged on Searson the fppbrunity. It was also given in
evidence that the prisoner, after being takentimopresence of the prosecutor, whilst
in the hospital, declared that he was sorry herftaderminated his life - as he would
then have been prevented telling tales, or someasvorif similar and conclusive
import.

Mr. Rowe made two legal objections in behalftef prisoner: - 1st, that the charge
mentioned in the information did not follow the wlsrin the statute (commonly called
Lord Ellenborough's Act) strike and cut - the womdghe statute being stab or cut;
and 2dly, that, from the evidence which had beetue€d, it clearly appeared the
instrument was not a sharp instrument, as requsethe statute to constitute the
capital crime with which the prisoner stood chardad that the blow was given, and
the wound inflicted, by the back of an axe. Mr. Rosuggested to the Court that the
words of the statute must be strictly followed béing so laid down in Law; and, as
there could be no doubt that the information vaméith the statute, and that the blow
was given by an obtuse and not a sharp instrurhentoped that the prisoner would
have the benefit of these objections.

The Chief Justice, in summing up the case toJumy, stated, that there was no
doubt of the fact that the prisoner at the bar imatle a premeditated attack upon
Searson, with an intent to kill him; and in the ex#on of such intent, that he had
fractured his head with an axe, so as to caus@iest@on of the brain, and render the
recovery of Searson almost desperate. Had Seaisontdere could be no doubt that
Lewsy would have been guilty of murder; but thesjiom was, whether the case was
within the Act. The statute enacted, that any pemhbo should "stab or cut" another,
with intent to murder, should be adjudged guiltyfelbny. In the construction of the
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words stab or cut, it had been holden that theno#fecould only be consummated in
the one case by an instrument having a point;nothe other, a sharp edge[.] Thus it
had been decided, that striking with the blunt ehd hammer, or with a square iron
bar, was not a cutting or stabbing within the g&tit was for the Jury to determine,
whether, from the evidence before them, the wouficcied on Searson was by the
edge, or the back part of the axe. If by the lattérich the evidence of Dr. Moran

went strongly to establish, the case was not witénstatute. It was not for the Court,
or Jury, to speculate upon what might be the lawe- province of the one was, to
interpret the law as it found it; and of the otherdetermine the evidence. The Jury,
without retiring, found the verdict Not Guilty.

[1] See Sydney Gazette, 19 August 1824.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University
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SYD1825

AUSTRALIAN, 20/01/1825

Supreme Court of New South Wales

Forbes C.J., 17 January 1825

Monday. STEPHEN SMITH was capitally indicted, under Lord Ellenborought,
for wilfully and maliciously attempting to shodOHN HARRIS, Esq. J.P., on the
30th of August last, at Cawdor, in the county oht@an.

From the testimony of the prosecutor, it appeatieat having occasion to visit the
Cowpastures, in company with MWVILD , of the 48th regiment; also, with Messrs.
Wm. and Jas. MACARTHUR he met the prisoner and another man carryingma gu
and a bag; he stopped them, and asked who thepdseldo ---- they replied to the
Rev. Mr. Reddall, that they had been driving bilkkyand were returning home. The
ingenuous manner in which they replied to all hiirogatories, removed from his
mind all suspicion of their being bushrangers; but James Macarthur differed in
opinion, and urged Dr. Harris to secure them. Wthenprisoner very deliberately
cocked the gun and presented it at him, declafvag be would shoot him if he
attempted to interrupt him. Dr. H. still persistedfollowing him; he repeatedly
presented the piece. Mr. M. asked him if he knewatwhe was about, and how he
presumed to present a gun at a Magistrate --thsnhe seemed to waver; but on
being pursued, pulled the trigger, upwards of twetines, at the Doctor; but
fortunately it missed every time. Upon this, théspner took it by the muzzle, and
aimed a furious blow at him; which broke the stoak¢ caused the horse Dr. H. was
riding, to throw him; at last they were both seclji@nd safely lodged in confinement.
The charge was drawn from the musket, which wasdda have been heavily loaded
with a large quantity of powder and fifteen slugsis statement was corroborated by
Mr. Jas. Macarthur. The Jury found the prisoneité&u
[*] On 17 February 1825, Smith was sentenced tahddaut recommended to the
Governor for mercy: Sydney Gazette, 24 February518Zhe Gazette reported this

trial on 20 January 1825.

Later in 1825, the legality of prosecutions under Lord Ellenborough's Act came into question.
On 8 February 1825, Governor Brisbane wrote to Earl Bathurst to ask him to refer some legal
guestions to the crown lawyers in London. One question concerned the date of reception of
the statute law of Great Britain to New South Wales, unless the colony were named in the Act
in question. Two opinions were held on the point, he said, either 1788, the date of foundation
of the colony, or 1823, the date of introduction of a legislature. He also asked about the
impact of the colony's constitution, (1823) 4 Geo. IV c. 96, on this issue, noting that Lord
Ellenborough's Act (43 Geo. Il c. 58) was in question since it was enacted after 1788. See
Historical Records of Australia, Series 1, vol. 11, p. 495. Bathurst replied unhelpfully. He
said that the question had recently been raised in Newfoundland as well, but gave no answer.
He also left open the issue of the impact of 4 Geo. IV c. 96, noting that a new Act was in the
course of preparation: Historical Records of Australia, Series 1, vol. 12, p. 54. In doing so, he
relied on the advice of James Stephen; see Stephen to Horton, 15 August 1825, Historical
Records of Australia, Series 4, vol. 1, p. 614. (Eventually the question was settled by
legislation; see (1828) 9 Geo. IV c. 83, s. 24, which provided a new date for reception of
1828. This made clear that Lord Ellenborough's Act was received from 1828 onwards, though
it left open the legality of prosecutions before that date.)

A number of people were punished for breaches of Lord Ellenborough's Act on the basis of
the unorthodox opinion of Forbes C.J. on the date of reception. Forbes and Attorney General
Bannister disagreed on this question. Forbes thought that in the absence of a colonial
legislature, post-1788 Acts of Westminster were automatically applicable until a local
legislature was established, while Bannister, more conventionally, thought that the correct
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date was 1788: see A.C. Castles, An Australian Legal History, Law Book Co., Sydney, 1982,
p. 378. Once again, Forbes C.J. showed a flexibility about colonial law which others lacked.
Until the question of the applicability of Lord Ellenborough's Act (and the Black Act) was
settled, Forbes C.J. thought that prisoners should not be hanged upon conviction under them.
Instead, he recommended, they should be sentenced to life at Norfolk Island. Forbes said
that one of his predecessors, Judge Advocate Wylde, had referred the applicability question
concerning Lord Ellenborough's Act to the Crown lawyers in London, but had received no
reply. Forbes said he had no doubts on the issue, but recommended this approach because
others did have doubts. (Source: Forbes C.J. to Governor Brisbane, 27 June 1825, Chief
Justice's Letter Book , Archives Office of New South Wales, 4/6651, p. 42.)

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 27/01/1825

Supreme Court of New South Wales

Forbes C.J., 21 and 22 January 1825

MARTIN BENSON, JAMES COGAN, JOHN SPROLE, ANTHONY RO DNEY,
and ELIZA CAMPBELL, stood indicted for the wilful murder of their lateaster,
JOHN BRACKEFIELD , of South Creek. There were two counts in thectnoent;
the first charging Martin Benson as principal, &hd others as accessaries. The
second count charged all as principals. In thecimgent the date of the murder was
laid on the fifth day of November, 1824. The fiesidence called on the part of the
prosecution, was MPAT HILL , R.N. surgeon examined the body of the deceased,
on the 13th of November, being the morning after tiurder; found the body lying
near the bed side, on the floor. The face wasktdad swoln; and blood issued from
the nose and mouth. The right leg and thigh wereilfly contracted, and the left
perfectly straight. The arms were in an invertedifoon. There was also a contused
wound on the head, above the ear; considered lieati¢ceased met his death by
strangulation; was present at the confessionNd€EH. KAINE ---- had in
consequence of some information therein contaiegdmined the person of Martin
Benson, and found a wound in his knee; the bodenaie examined it, could not
have been long dead.

JOHN ATTWOOD, constable of the district of Cabramatta, liveSatith Creek,
about 130 rods from the house of the deceasedthe-dand is clear, could hear
distinctly the dogs of Mr. Brackfield, bark. Mr..Eept 5 or 6 ---- one was
remarkably ferocious. Though a near neighbourcdw@d not approach the house
without calling for some person to pacify the degson the night of the murder, and
all the day previous, heard no noise; saw the decem a field with his wife in the
afternoon; the next morning was called up by Bersodh Kaine; the former said in
reply to a question, "he hardly knew what had b#genmatter; the house had been
robbed, the doors had been broken open, and thkstall tossed about; did not know
where his master was, but supposed he was murtigredrequested Kaine to stop at
his house, while he went to the house of the deckeaBenson told him, that at eleven
o'clock the night previous, the hut was attackedbisshrangers; two of whom stood at
the door and window, presenting loaded musketheaht and threatening them with
death if they moved. When within 20 yards of tleise, met Eliza Campbell; asked
her what was the matter, she answered she did mmw.k He then went into the
house, and found the deceased in the positionidedcby the last witness; the body
was quite cold. The female prisoner said she Iegh liragged from her bed into her
mistress's room; upon whose bed she was thrownfanithly held there by a man
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who burst the front door open, and was followedahgther ---- she heard a noise in
her master's room.

This witness had a horse running in a padddoéyu&30 rods from the house of the
deceased, on the evening of the murder, in gooera@nad fit for work; on looking at
him the morning following, he found him much injdrenis head, knee, and shoulder
were wounded; and his back swoln, and very tendeevidently from the effects of
hard riding, and an overload. Knows Jones andt&tden; they live about 7 miles
from the deceased's; Jones is married examinedotiie was of opinion the injury it
received was effected after the door had been opezraployed some black men to
search the grounds contiguous but could at the timever no traces of footsteps.
Several days after, at the bottom of the garderraévracks were visible; as of
persons jumping over the railings; but went no Hertthan that spot; went in
company with Nicholas Kaine and a black, to a wht#e distant from the house, 200
yards; and, agreeable to the statement made byeKaiguns and a hammer were
found by the black; knows one of the guns belorgethe deceased; had frequently
borrowed it himself. The men said that the busheas staid at the hut two hours;
saw the deceased alive on the 12th, on the 13tthsawlead.

JOHN HUTCHINS, is a carpenter and fencer; knows Brackfield'ssepexamined
it the following Sunday; is of opinion that the l@noce used to the door, was done
while open; knows all the prisoners; went with astable on the Thursday following,
to Eliza Campbell; she was in bed, but got up, sewt for some beer; she said she
had no hand in the murder, but knew who had; skedakim to take care of a small
bundle for her; he desired her to throw it amoregygbtatoes; but saw no more of it.

NICHOLAS KAINE , one of the accomplices, having been cautionethsigany
deviation from the truth, on either side, proceettedive his testimony as follows ---
| was in Mr. Brackfield's employ at the time of ldeath; and all the prisoners, in
number seven. On leaving their work on the nighhe 12th of November, Anthony
Rodney told the men in the hut he had seen Elizapgball, at the back door, and told
her, if she should hear a noise in the night, motmiake an alarm, to which she
assented: but would render no assistance; she tanthe hut in half an hour, and
asked what they were going to do: Rodney told hey tvere going to rob the house,
and Kkill their master; she then went into the hows® returned after dark in her
chemise; he heard her say to Benson and Rodney,wehe standing outside the
door, that she was going to bed with her mastet,th@y might come in and do what
they thought fit; they expressed surprise that &heuld sleep with her master; she
replied that he had threatened to send her to ab®Fy [1] for two pieces of tobacco
he had found in her pocket; she then went intohthese, saying she would leave the
back door open for them. Wright was also preseldtartin Benson immediately
fetched Attwood's mare; Sprole, Rodney, and witnessit to catch their master's two
horses, but returned without them; witness wemntt the hut, and sat down; the other
two went again to the field, and caught the horaed, tied them to the railing; heard
Benson ask them what was the best thing to pumntister to death with; one of them
replied "choke him;" Benson said his silk handkettvould do the business well; he
immediately went to his box, and took it out; wéoivards the house, followed by
Cogan, Sprole, and Rodney; witness went and hidsélf behind the pig-stye
contiguous to the house; in two minutes after, BEéima Campbell run out in her shift;
she went into the hut, came out quickly, and ramards the road; in about 12 or 13
minutes Rodney followed her; then Benson came and, went to the hut; Rodney
and the woman returned from the road, and also weatthe hut; while he was
standing behind the pig-stye, he heard a groaof aperson being strangled; saw one
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of them come out of the hut with a lamp in his haartl was followed by Rodney and
Eliza Campbell; shortly after they came out, anditwte the storehouse; cannot say
who opened the door; brought some beer out andkdranEliza Campbell then
discovering him there, asked him what he was daamgt requested him to drink; he
at first refused, but afterwards complied; Bensoth Rodney brought out three sacks,
which they afterwards filled with tea, sugar, andawng apparel, and a saddle and
bridle; Benson loaded the constable's mare, and aadxy; the other two, Sprole and
Rodney, followed with the other horses; after tivegre gone Cogan and Eliza
Campbell brought a dish full of papers, and burtiean; he did not enter the house,
himself, that night; the men with the horses retdran hour before day break; they
put two of the horses in the stable; and the cbfstamare was left in her own
paddock; heard them returning very fast; they bhouw bag with them back; they
went into the house, and brought out some victuadsison said they had left the
property at "Long Tom's" (Chittenden's); and tlatek was not at home; he also said,
that Attwood's mare fell, and that he had cut meeacross her head; Sprole and
Benson asked him to throw two guns and a hammertlr@ creek, which he did; he
afterwards pointed out the spot to the constabbeutten in the morning Eliza
Campbell asked him to draw her a bucket of wated, gave him two other hammers
to throw in; they were dry and clean; usually hwwgr the fire in the back kitchen;
heard Benson say they had taken 34lbs. of tea,3aflus. of sugar; went for a
constable with Benson; should know the handkeralsefl to strangle his master; had
often seen it before.

Cross examined.

Has been confined in gaol with Wright by himseiéver talked of making up a
story to tell the Court; did not go into the houbat night, himself, at all; was
confined from Tuesday till Sunday, and did not caiminate what he knew all that
time; denied to Mr. Throsby, that he had any knalgk of the transaction; afterwards
said if he could have his clergy,[2] he would telbes not expect either pardon or
reward; was promised both by Mr. Throsby, expe&snfay yet be tried himself;
leaves all to the goodness of the Court; heardaBEliampbell say, in the morning, it
was time to put her in her mistress's room; andre®ne of them to give her a blow
to mark her; one of them replied, he had not trertiie do that; washed nothing the
next morning.

LEWIS SOLOMON, is a carpenter and undertaker, was called omter ithe
deceased; his suspicions were excited by Eliza Gethyefusing to put the shroud on
the corpse; when he insisted on her doing it, sheetl pale, and trembled very much;
said to constable, "that woman's guilty."

MATILDA JONES is the wife ofSTEPHEN JONES lives on the Orphan School
Farm, about 3 miles from Liverpool; knows Long Toago Martin Benson; saw the
latter on the night of the 12th, about eleven ckjde came on horseback; she said to
him "For God's sake what brings you here at tinie tof the night,” and desired him
to go away; is positive he is the man.

DAVID O'HARA and JOHN KNOBLETT , belonging to clearing parties at
Cabramatta, saw three men on horseback, ridingfastyon the night of the 13th, in
the direction from the Orphan School Farm, to Sdbteek; mentioned it the next
morning, when they heard of the murder; do not kedher of the prisoners.

Mr. IKIN , chief constable of Liverpool, anlGEORGE GREENHILL , a
constable, deposed to finding the property now peced; part on the premises of
CHITTENDEN, alias Long Tom; and part concealed in the ground adjoining.
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Mr. HENRY MARR, of Sydney, proved having sold several of thecksi now
produced, and found concealed at "Long Tom's," toBdackfield.

Mrs. BRACKFIELD , widow of the deceased, identified the propertyamd, as
belonging to her husband.

This witness has been for many years in a statmesftal derangement; but at this
time was lucid and sensible.

SAMUEL WRIGHT , the other approver, corroborated all the staténun
Nicholas Kaine; he farther added, that he heardl&may, that he and Rodney had hit
him on the head with a hammer; and Benson saithatetied the handkerchief, and
strangled him; heard them say that Long Tom's weghed the tea and sugar; while
they were gone, Cogan and Eliza Campbell burntid, dkecause it was bloody;
Sprole also, on his return, burned another, forsém@e reason; saw a hammer lying
on the dresser, in the kitchen, next morning; EGzanpbell said that was the hammer
they killed the master with; it was very bloodyestook a cloth and wiped it off; he
was in bed while the murder was perpetrated; shafter they went out to kill the
master. Eliza Campbell ran into the hut, and s&idrd have mercy, they are killing
the master;" she then went out; he did not gotimohouse till next morning.

JOSEPH LEON, a prisoner in the gaol, was employed by Sprolerite a letter to
Eliza Campbell; saying, therein, that the propéayg been left at Jones's; that he was
the putter up of this business; and was clearingséif at their expense; that he had
received £6, all but a dump, for some of the progper

This was the case on the part of the prosecutidm evidence was called on behalf
of the prisoners. The Chief Justice, in summingaxpressed a strong opinion of the
guilt of the prisoners. [3] The Jury retired foroalh ten minutes, and then returned
with a Verdict of guilty against all.

On behalf of the prisoners an arrest of judgnvea® moved, on the ground of its
having been laid in the indictment that the murdas committed on the 5th, and
proved in evidence that it was committed on thehl@t the month. The Court
adjourned till Saturday, [4] when the Attorney athe Solicitor-General,[5] on the
authority of Lord Hale's pleas of the Crown, codiesh that the objection was
groundless, which was the opinion of the Court;46¢ the Chief Justice, therefore,
proceeded to pass sentence of death upon the gnssiij

The Chief Justice observed, that it was notriiention to wound the feelings of the
unfortunate persons, or to aggravate their suffsrioy entering into the details of the
evidence; it was his duty to tell them that no receendation for mercy could with
justice be forwarded to His Excellency on theirdéh

They were ordered for execution on Monday th#éh 2dst. and their bodies to be
delivered to the surgeons for dissection.[8]

The male prisoners were very little affected wheheir awful doom was
communicated to them; the female, on the contrappeared deeply sensible of her
unfortunate situation.

During the whole of the trial the prisoners nfiested perfect apathy; they heard the
evidence of Kaine, particularly describing the mtration of the horrid deed, with
hardened indifference they made no defence whewdtdict was pronounced. The
woman, for the first time, betrayed a slight agitat exclaiming "she was innocent."
The men said their lives had been sworn away by wagabonds; and Rodney
observed, "that he would haunt them as long as Slotighty would give him
liberty."



New South Wales Inquests, 1825; 09 June 2008 6

They were all young men; the oldest, Sprole,apgearing more than 30. Mar[t]in
Benson, who is represented as being the most atddes about 22. The countenance
of Rodney was dark and forbidding.

THE EXECUTION.

The unfortunate convicts were attended to the ptdaexecution on Monday [9] by

the Rev. Mr. Cowper and the Rev. Mr. Therry, Ror@atholic Clergyman. After the

usual devotions in which they all joined, were ehdi#e culprits ascended the fatal
scaffold, where they were again joined by the R&fergymen; they acknowledged
the justice of their sentence; one of them sung immmns, and the whole of them
evinced the utmost penitence for their crime heytwere then launched into eternity.
[10]

Notes

[1] The reference is to the Female Factory, whi@swt simultaneously a prison, a
barracks for female convicts, a factory, and a iager bureau. See A. Salt, These
Outcast Women: the Parramatta Female Factory 182&;1Hale and Iremonger,
Sydney, 1984.

[2] Benefit of clergy, in effect an exemption frggnosecution at first available only to
the clergy. It was abolished in 1827, by 7 & 8 Géoc. 28. The term is apparently
used here as shorthand for an exemption in returgiving evidence.

[3] The Sydney Gazette, 27 January 1825 gave a suynpf the Chief Justice's
charge to the jury.

[4] 22 January 1825.

[5] Saxe Bannister and John Stephen, respectively.

[6] The Sydney Gazette, 27 January 1825 summatisefidgment as follows: “"His
Honor the Chief Justice, in closing these discussithat had occupied much time,
and in which some legal science had been displayed pleased to observe, that he
had looked into Authorities since the past evenargl that he would now only refer
to one, whose high legal learning, blended withrexdr moral character, would be
sufficient to set the point at rest His Honor déid to Lord Hale. The passage was
recited by His Honor; and it went to prove that gaeticular day on which the crime
was committed, need not be mentioned in the inftionaunless it be in cases
wherein escheats of the crown are involved, otheviti is immaterial whether the
day recorded in the information be before or atbher commission of the offence so
that the fact itself be proved. This, to us, appeédhe substance of the passage, upon
which the present important case was decided sigdia prisoners, but in favour of
justice. The Court therefore held the presentrmttdion to be a good information."

[7] The Sydney Gazette, 27 January 1825 quotedeahtence as follows: “"That you,
Martin Benson, James Coogan, John Sprole, Anthagn®y, and Eliza Campbell,
be taken from hence to the place from whence yomecand from thence to be drawn
on a hurdle to the place of execution, and theréndreged by the necks till your
bodies be dead, and the Lord have mercy on yous.Sou

[8] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act Better Preventing the Horrid Crime
of Murder), the judge was empowered to order thatbdody of the murderer was to
be hanged in chains. If he did not order thagnttine Act required that the body was
to be anatomised, that is, dissected by surgeaisredoburial. The most influential
contemporary justification for capital punishmenasathat of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
New York, 1978, Book 6, chap. 9. He argued thatghirpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
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providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Allsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.

[9] 24 January 1825. As usual, the murder triab wanducted on a Friday and the
execution the following Monday. This was consisterih the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Pretrag the Horrid Crime of Murder).
By s. 1 of that Act, all persons convicted of murdere to be executed on the next
day but one after sentence was passed, unlesdahatere a Sunday, in which case
the execution was to be held on the Monday. Bdgihglthe trials on a Friday, Forbes
C.J. gave the condemned prisoners an extra dagpage themselves for death.

This did not mean that there was no opportunitc@osider clemency. However
Forbes C.J. found that there was nothing in thee amhich could lead him to
recommend Crown mercy. Governor Brisbane said hibabad no alternative but to
carry out the sentence, after reviewing the notepleed by Forbes C.J: Forbes C.J.
to Governor Brisbane and reply, 22 January 1825efClustice’'s Letter Book ,
Archives Office of New South Wales, 4/6651, ppZ&-and see Mitchell Library
document A 744 Letters from Governor Brisbane tobEs C.J., 22 January 1825.
Neither of them made special mention of the sekliabbeth Campbell.

As the crime was murder, the governor only hadanority to defer the sentence
until a final decision was made in London. The gowes had discretion to exercise
Crown mercy on behalf of all prisoners sentencedeath except those convicted of
murder or treason. In the latter cases, the fiealision had to be made by the King
on the advice of the British government: see HistdRecords of Australia, Series 1,
Vol. 12, pp 644-645; and see R. v. Dwyer, Kinnddadden and Blewit, 1825.

Crown mercy was rarely afforded to those guiltyrafrder. Lesser crimes often gave
rise to it, however. Inthe 1825 cases of two Wayrobbers (Watson and Golding),
for example, Forbes C.J. hinted that execution triighappropriate, since it had been
so frequent lately. Governor Brisbane replied, &eav, "that | am induced to shew
Mercy to both in Pursuance of the principle whicd hhitherto guided me in the
Extension of Mercy in such Cases, as it does npeapby your Letter, or from your
notes, that either of the Prisoners actual comdhitelence with the Act of Robbery;
and under the Impression that the sending of tReiseners to Norfolk Island, will as
effectively prevent their future Crimes or Injuny Society, as their actual Removal
from the World. This Conviction combined with theikion that Executions do not
deter the Commission of Crimes have weighed with imextending Clemency
towards these two Individuals." (Source: Chieftides Letter Book , Archives
Office of New South Wales, 4/6651, pp 37-38.)

The crime and capital punishment statistics for 918& 1824 show the capital
punishment rates for these years, divided intogygfecrimes: see Historical Records
of Australia, Series 1, vol. 11, pp 478-479.

[10] The Sydney Gazette, 27 January 1825 saidBhza Campbell confessed that
she knew the others planned to kill her master.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 03/02/1825
Supreme Court of New South Wales
Forbes C.J., 28 January 1825
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Trial for Murder. —JOHN BENNETT stood indicted for the wilful murder of
MARY BRYANT , a woman with whom he had cohabited for severais/e

The Attorney-General [Saxe Bannister.] openedddise, and called the following
evidence:-

Mr. ALLAN , Assistant Surgeon on the establishment at Pattanstated he was
called upon to examine the body of the decease@cinber last, at the house of the
prisoner, in the Field of Mars; that he found tleely lying on the hearth stone, very
much burned about the waist and body; on examimdtand a wound on the upper
and back part of the head, an inch and a half loagld see no cause of death, but by
being burned, and not from the wound in the he@xh cross-examination, admitted
that deceased was burned more about the waistathaother part, which caused her
death: has been informed deceased was subjets;tedid that had deceased been put
on the fire, she must have been nearly doubled,deadased fallen on the floor, she
might have received such a wound on the head.

CORNELIUS McCARTHY was next called; knows the prisoner's house, was
working for him at the time of the deceased's deaith JOSEPH NEWTON and
DARBEY CONNOR; that on the night of the fatal occurrence, Newt@s called by
deceased to make her bed, but as he had a soredgpmhent did it; came and told
the prisoner, who was sitting in the kitchen, thesl vas made; that prisoner and
deceased both went to the bed room; deceased a&mend told deponent, that if the
prisoner had a drop of rum, it would do him gooeltihhen fetched a pint and a gill, of
which the prisoner took a glass a half; and deckats® partook of it; witness then
made prisoner some punch; heard prisoner call ¢élseased a variety of opprobrious
names, and threatened to hang the deceased asaswandoop; saw the deceased go
into a fainting fit, and after recovering, wentdaranother; left the deceased sitting on
a stool, near the fire; prisoner was then in bad; €onnor light a pipe of tobacco for
deceased; they all wished her a good night, anddbe was closed after them; in half
an hour after heard deceased cry murder; he ganhdpvent to the door, but all was
silent, when he retired to rest again; in the mayniwhen he awoke, saw the prisoner,
who told all the people in the house to go to thgimbours and tell them his wife was
burned to death; examined the body, which was nimehed, as well her clothes;
nothing but the fragments were left; has seen tis®per and deceased several times
quarrelling.

On cross examination stated the prisoner's haaserobbed a few days previous,
and that deceased was much hurt from blows sheréweelved from one of the
robbers. Darbey Connor corroborated the testinmnfprmer evidence. On cross
examination said, prisoner seemed much distressed.

Joseph Newton also spoke in corroboration optieeeding testimony; admitted he
gave deceased a lighted pipe, bid her good nigidk,left her; got up at day light in
the morning; heard prisoner exclaim, "Mary is defsldyy is dead;" afterwards saw
deceased lying quite straight, with little bendhar knees.

On cross examination stated that a great despiots had been drunk on the night
in question; had seen deceased have many fitsiadidbserve the floor was black.

The only witnesses called on behalf of prisorveere MARY FINLAND and
THOMAS COLLINS . The Chief Justice then summed up; and the Jawng
retired for about twenty minutes, returned a verdicNot Guilty. The prisoner was
discharged.

[*] The Sydney Gazette, 3 February 1825 reportexl @hief Justice's summary as
follows: “"The Chief Justice, in summing up, obsehon the circumstance of the
prisoner not being awoke by the smoke, as wellhasunusual blaze that no doubt
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took place, not disregarding the smell which inably accompanies the slightest
destruction of linen by fire: --- His Honor alsolled the attention of the Jury to the
circumstance of the knocking at the door, upondtyeof ““murder.” But, upon the
other hand, the presumption that the deceased rnéylat fallen into a third fit, with a
lighted pipe in her hand, and thus been the un@onsaenstrument of her own hapless
destiny, was not to be lost sight of; neither waes ¢xtraordinary good character the
prisoner bore, in this instance, unworthy of duesideration."

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 10/02/1825

Supreme Court of New South Wales

Forbes C.J., 4 February 1825

MANSLAUGHTER.

ABR. HERNE was next put to the bar, charged with the murder\m.
HARCOURT, at the Cowpasture river, on the 24th Decembeér las

WILLIAM WEB deposed, that he was at the house of the prisonethe above
day; heard a noise of quarrelling between someopsrs the house; went to see what
it was, and heard the deceased using improper daegwand challenging prisoner to
fight; prisoner refused, and endeavoured to gebbhts way; which he did for some
time; but upon prisoner's return, the deceased gajdu, Herne, don't give me some
spirits, | shall settle you; the prisoner, to maka quiet, gave him liquor, which only
made him more unruly; prisoner ordered him outhefhouse, and told the servants in
the huts, to keep their doors shut, and not letihinthe deceased swore, if he was not
let in, he would soon settle the prisoner Herneedsed returned again, to prisoner's
house, and sat down; and, after some altercatistruggle ensued, in which the
prisoner was knocked down, and was carried to éusrbom, by his wife and servant;
the deceased still continued outrageous in the ehoarsd insisting for more liquor,
which Mrs. Herne refused; a short time after, thegmer recovering, went up to him
and desired him to begone, as it was now darkhendould not find his way home;
this the deceased would not do, but used greag¢ngel to all in the house; he then
pulled the prisoner out, and swore he would benfasch; struck the prisoner several
blows with his fist, and made him stumble some gabdckwards; upon this the
prisoner took up a stick, which lay within 15 yardsid struck the deceased two or
three severe blows on the head; the deceasedafell,never spoke any more; the
prisoner went into his house.

On cross examination deposed, that the decewassda tall strong man, an
overmatch for the prisoner; and that the prisos&daonly in self-defence.

WILLIAM JENNINGS , servant to the prisoner at the bar; did not ssmeased
when he came to his master's house, but afterwsadshim much the worse for
liquor, and was so unruly as to strike and ill tise prisoner; he was thrice ordered
out of the house; he gave prisoner several vergreeblows, which made him fall
back to the ground; upon rising, he saw him go take up a stick, and give him a
blow on the head or shoulders, upon which the deckgell.

GEORGE AMBRIDGE , had known the prisoner and the deceased forgtlore
past, knew that the deceased was a very violent foad of fighting; also knows,
that the prisoner is a quiet man.

ROBERT HARBYSON, carpenter at Bringelly, saw the body at the Isfuand
also saw the stick; Doctor Hill examined the bodgjd the deceased death was
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occasioned by the stroke of a bludgeon; believesstick now shewn, to be that
produced at the Inquest.

EDWARD CROW, was at the house of the prisoner on the nightaite@dent
happened; saw Harcourt, the deceased, very dr@akp him use a great many bad
expressions, before Mrs. Hearne and the childreecked and cautioned him to no
purpose: saw him strike the prisoner a violent hlwAd him what he had done to Mr.
Herne, and how bad he was; his reply was, "Nevedmmever mind, Ned, | will soon
bring him out, and break his head too;" upon satimgy he went, and pulled him out;
struck the prisoner again; prisoner took up a stelid he would defend himself and
his family, as long as he was able; he gave hitncke on the head; afterwards, being
told that he was dead, said he was very sorrytfaviiness went for a carpenter and
the Coroner.

Mr. JONATHAN HASSALL has known the prisoner these twelve years past;
knows him to be a very good neighbour, and an hanas.

Mr. JOHNSTON deposed the same as Mr. Hassall.

Four other witnesses were called as to character

The Chief Justice having at considerable lergsimmed up the evidence, and
charged the Jury to consider whether the offenecenuitted, amounted to murder or
only manslaughter.

The Jury retired for a few minutes, and returNed Guilty of murder, but Guilty of
manslaughter.

[*] The Sydney Gazette, 10 February 1825 noted thhe trial lasted from 9 in the
morning till 7 in the evening".

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 07/04/1825

Supreme Court of New South Wales

Forbes C.J., 30 March 1825

MATTHEW DWYER, PATRICK KINNEAR, THOMAS MADDEN, and
ROBERT BLEWIT, were indicted for the wilful murder ofTHOMAS
CHESHIRE, at Yellamundi's lagoon, in the district of Richmnap on the 25th of Jan.
1824. Upon the prisoners pleading Not Guilty te ithiformation,

The Attorney General opened the case in nelelydllowing terms: 'The prisoners
at the bar are charged with the crime of murdeo; tther persons are named in the
indictment; one of them has died in gaol, the otfzs not yet been found so that you
will take the case with reference only to the fpusoners now before you. There is
nothing in the case to warrant supposition thatrtheder was premeditated; but, if
death occurs, in doing an illegal act, "tis murdde prisoners at the bar set out
together, with some other persons, with an intentob the house of Mr Cheshire;
some opposition was made to their purpose; anadbtieem fired a shot, of which Mr
Cheshire, on the instant died. It is immateriaMdyse hand the shot was fired; if it
can be proved that they were all engaged in theexyh they are all equally guilty.
The evidence, free from taint, against the prispniervery slight. The son in law and
daughter of Mr. Cheshire were in the house on tgatrof the robbery, but cannot
identify any of the prisoners; they only rememblesittthey spoke with the Irish
accent. The principal evidence against the prigonests upon the testimony of an
approver, an accomplice, one who represents hirasdifaving been one of the party.
He can give direct evidence; whether he is entiitebelief remains with the Court to
say; but it is my duty to observe, that he wastedlgiconvicted some months since;
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he has been since pardoned; and | submit that &gieper evidence, although great
doubt may fairly be held on the subject. Indepahdéthis man's testimony, the case
against the prisoners is very slight. The Magisgdave used every exertion, since
t[h]ey first received information of the murder dan[o]thing new can be hoped for in
the case. Itis now brought forward, with the evide which | have described.”

THOMAS MARKWELL deposed, that he is the son-in-law of the late Mr
Cheshire; was in the house on the night of theeplwhich occurred on the night of
the 25th of Jan 1824, that he was awakened byrdeking open of the door, upon
which he issued forth from his room, when he stwadbhgainst a man, whom he
caught and held in his arms, until assistance cantbe robber's aid from without,
when he was knocked down, and beat severely. Meskire was in the act of
advancing from his room, calling out "What's thetter®" when a shot was fired, and
he fell dead! The ruffians then called for a ligihiere was no fire in the house; they
went into the kitchen, and shortly after one manmesd with a light. He exclaimed
“"Men what did we come here for? why don't you cam@" The others had left the
bloody scene, upon which he also fled, throwingyatte light. Witness thinks they
were Irish by the accent; he only saw the man liadtthe candle; and heard several
voices.

MARIA MARKWELL , wife of the last witness, deposed, that she h#sdshot
fired; and that the robbers remained in the holsrita20 minutes; but is unable to
identify any of the prisoners.

SOPHIA MARKWELL corroborated the testimony of her parents, adthagthe
man who procured the light, had his face blackersewl was habited with dark
clothes.

EDWARD POWER was now placed in the box, and about to be swalhen Mr.
Solicitor Rowe, on the part of the prisoners, arodénder the same circumstances as
on a former day | resisted the testimony of thisymanow deny his competency he
being capital convict, and under sentence of déath.

Mr. GURNER, clerk of the Court, was then sworn. This gendenproved the
conviction of Power on the 30th June, 1824, andesee of death passed on him on
the 3d July, 1824.

Power here produced his pardon, which rehearsgdis Excellency the Governor
had pardoned him of various crimes, &c. on condited remaining in the custody of
the Sheriff of New South Wales, till sent to onetloé penal Settlements, there to
remain during the pleasure of the Governor fortitihe-being."

Mr. Rowe called for the Governor's Commissianpewering him to grant pardons.
The Commission was produced, and the clause reapowering the Governor to
grant pardons as he shall think fit of all offencesirder and treason only excepted,
and in those cases authorising him to suspendx#eugon of the sentence till His
Majesty's pleasure be known.

Mr. Rowe "By the statute of the 27th Henry Vitlis provided that the power to
pardon is solely vested in the King, and | deny tha King has any right to delegate
to another, what the Constitution has vested satelfimself;, and supposing, for
argument sake, that the King has the power to dided would contend that the
words of the Commission relate only to offences ouited at home, to those who
have been sent to this country under the sentemctheo law. Surely, if the
Commission had any other meaning, would it not &efarth in the Act of the 4th
Geo IV? The 34th and 35th sections of that Aciteebolely to persons sent out as
prisoners from the mother country, authorising@wevernor to remit their sentences,
if he shall see cause; and even then, his parda@t hawe the sanction of one of His
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Majesty's Principal Secretaries of State. | sulthait the Commission only applies to
offences committed at home; | object also to thelpa on another ground it is only
conditional; the witness comes to the Court in ulic[In bonds, chains or fetters.]
The condition of the pardon is, that he shall whedered, go to one of the penal
settlements without resistance, and in the meae tiemain in the custody of the
Sheriff. Suppose he does resist? Suppose, whgodgethere, he refuses to remain
what then? His pardon is revoked; the conditiomasfulfilled. A conditional pardon
cannot entitle the possessor to its benefitghidIcondition is shewn to be fulfilled. If
the condition be transportation, | submit thatwhimess is not competent, till the term
is expired, as then only is the condition fulfilletVhere the pardon is conditional, the
performance of the condition must be shewn."

The Attorney General was called upon to ansiwetdst objection, and relied on the
distinction between the effect of conditions pres@dand subsequent. This was a
subsequent condition and therefore pardon was gotidorfeited.

Chief Justice "With respect to the objectioketato the pardon, my opinion is, that
the last only is valid. As to the provisions oéthAct of Henry VIII. | am not quite
clear; but from practice | know that the custom bhaen, from time immemorial, for
the King to delegate the power to pardon to thegBaowrs of his Colonies abroad; and
the great Crown Lawyers in England all agree thatKing can delegate many of his
prerogatives; this is still the King's pardon, tgbulowing through another channel.
As to the last objection, | am of opinion it isdhtthe pardon is conditional and to
entitle the witness to the benefit of that pardie, condition must be shewn to be
performed. | am quite clear that the Governorthagpower to pardon, but it does not
stand before me free from conditions sufficientrioe to allow its competency.”

No evidence sufficient to go to the Jury beiggiast the prisoners, independent of
the testimony of the approver Power, the learnegdrAey General relinquished the
prosecution. [*]

[*] There was conflicting authority over the abyliof attainted convicts to give
evidence in the courts of New South Wales. In Rrarrell, Dingle and Woodward
(1831) 1 Legge 5, the Supreme Court decided by nityjd~orbes C.J. dissenting)
that the common law rule against the admissionvafemce by attainted felons was
not applicable in New South Wales. However LordhBast told Governor Darling
on 24 August 1825 that the “"Laws of the Colony hegincide with the Law of
England" and that attaint rendered the felon inbépaf giving evidence; a pardon
either under the Great Seal of England or undecdheny's public seal, restored the
capacity to give evidence, except in some casegedtiry: Historical Records of
Australia, Series 1, vol. 11, pp 495-496. He cklon the advice of James Stephen:
see Historical Records of Australia, Series 4, 1Iglp. 615. See B. Kercher, An
Unruly Child: a History of Law in Australia, Alleand Unwin, Sydney, 1995, p. 38,
and see chap. 2 on the development of the lawtainatn the colony. For other
attaint cases in 1825, see Hart v. Rowley, OctdB@6; Polack v. Josephson, August
1825. See also Campbell v. Hart, 2 August 1825 i{f8ydsazette, 4 August 1825) in
which leave was granted to proceed in action atdgainst a prisoner of the crown
convicted of felony.

On 18 March 1825, Lord Bathurst gave instructiomsGovernor Brisbane on the
methods to be used in granting pardons, but tligoarse, had not arrived by the
time of this trial. See Historical Records of Aadia, Series 1, vol. 11, p. 545; and
see Brisbane to Bathurst in reply, 30 Septembeb,182862. See also Stephen to
Horton, 27 March 1825, Historical Records of AulstreSeries 4, vol. 1, pp 603-604.



New South Wales Inquests, 1825; 09 June 2008 13

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 14/04/1825

Supreme Court of New South Wales

Forbes C.J., 8 April 1825

The trial f EDMOND BATES, of Kissing Point, master sawyer, for the murder o
JULIA BATES, his wife, came on this day. The circumstancevguaadn evidence
are as follows: On the 24th December last theopeg in company with ongdOHN
COCHRANE, a sawyer, who was at that time in prisoner's empieturned from
Sydney, and brought up with them a gallon of stromm. They arrived at the
prisoner's dwelling in the night time, (i.e.) veearly on Tuesday morning. After
breakfast the wife of the prisoner, Julia Bates, dkeceased, scolded him, because he
had not returned home on Christmas eve, saying &is sure he had been with his
w---- in Sydney." The prisoner acknowledged aftam to have been in improper
company while at Sydney. However, the deceasedappsased, and they all sat
down in good humour to reduce the gallon of spirithe company consisted, at first,
of the prisoner, the deceased, Cochrane, @hARKE , who all lived together.
About half-past two a young man named Pearson, ¢ajrend took two glasses of
raw rum; and in about two hours departed, in corgpath Clarke. By this time all
parties, save the prisoner and yolrEBARSON, were drunk. Clarke and Cochrane,
however, both swore the prisoner was drunk alsa;Amarson, who swore to his
sobriety at five o'clock, when he left the housexci@ane was at that time so
intoxicated as to be nearly senseless.

About 8 o'clock in the evening, oRORTER, who lives about half a quarter of a
mile from the prisoner, while retiring to bed heah#g prisoner at his gate, calling
"Porter, Porter come over, for my wife is killed daturnt to death.”" Porter
accordingly sent his wife and son along with thisqmer, while he went to get his
cutlass, and then followed himself. When he gat®house of the prisoner, he saw
the deceased lying dead, within about six inchab@fire, which was nearly out, but
would not examine nor remove the body till the Genoand Doctor arrived, whom he
instantly sent for; and also the district constaldlethe mean time some conversation
took place between Porter and the prisoner. Psa&l, "Ned long looked-for is
come at last." Prisoner replied, "Do you thinlelkilled my wife?" Porter answered,
"I do." Prisoner re-joined, "If | had killed hemtould have put her where you could
not have found her; no, not for six months. Kland drown myself." Porter told him
that he should not do that. Prisoner said, "THegd away" ---- Porter answered he
should either stop or go without his head. Pris@moatinued to allege, as at first, she
was killed and burnt to death; but did not say whd killed her. Close to the body of
the deceased lay Cochrane, so drunk as to be $peeeh- when he came to himself
so far as to speak, which was more than 3 houesvedtds he complained of sore ribs
--- the prisoner acknowledged he had made them Isprkicking him in order to
awaken him. At lengt®SMALL the constable arrived, and he immediately putia pa
of handcuffs on the prisoner, which he afterwarttisnapted to break off. When the
Surgeon arrived, (MrALLEN , of the medical department Parramatta) he examined
the body, and found it mangled and bruised to atgetreme. The following wounds
were sworn to by Mr. Allen:---- Three small wourmis the right side of the head ----
a contusion on the forehead, near the root of tse n--- nearly all the ribs of the
right side fractured and rent from their articudatiwith the spine, which could only
have been effected by an axe, a mall, or what wa® probable, from the flattened



New South Wales Inquests, 1825; 09 June 2008 14

appearance of the corpse, from jumping on it. ®rsiion the right butock, near and
upon the loins ---- a small lacerated wound onitiner and upper part of the thigh ---

- severe bruises on the knees, legs, and right which last limb also shewed two

cuts near the elbow ---- a compound fracture rfeaancle of the left leg ---- burns on

the buttocks and right leg ---- and from an effasaf air under the skin. He was

decidedly of opinion that the disjointure of thbsialone, would cause the death of
the deceased.

THORN, chief constable of Parramatta, swore, that o2t Dec. the day after
he had had the prisoner in his custody, the lat&nowledged to him he had killed
his wife, and that nobody touched her but himdalf, at the same time the prisoner
said all he could remember of the affray was thngna kettle at the deceased, which
he supposed was that which broke her leg. To Simaltonstable also, the prisoner
used this expression, "If | killed her | did it whéwas drunk."

Mr. Wentworth was Counsel for the prisonerwé#s endeavoured to be shewn that
the prisoner was jealous of Cochrane.

The prisoner was described as a hard-working, nedrunoffending and quiet
manners, not given to quarrels.

In recapitulating the evidence, the Chief Jestevelt particularly on the prisoner's
own expressions, from first to last, as being gilprpresumptive of his guilt ---
"Porter come over, my wife is killed and burnt teath" ---- and afterwards the
prisoner never alluded to any one killing her exdemself, ---- which confession he
afterwards deliberately made to Thorn ---- again "Bo you think | killed her? if |
had killed her | would have put her where you coutd have found her; no, not for
six months" ----"'ll go and drown myself;" and whéorter said he should sooner
lose his head, he replied, "Then I'll go away" when all this was coupled with his
fright, unaccompanied as it was with any distreéssiad or remorse of conscience, it
looked like guilt --- why not say who killed his f&j if he knew, or if he suspected
any one? for the prisoner was in his senses, h&l agalk on the foot-path, and
converse with distinctness. As to the quarrel meed, the prisoner did not say to
Thorn that if he killed his wife, he did it on thatcount; but that he did it because he
was drunk. Now the deceased met her death by blewshe prisoner had been
proved to be present, and had acknowledged to taesvn a kettle, which he
supposed was that which broke her leg. It wasbésked then, that the prisoner not
only met her death by blows, but that one of tHolsevs at least was inflicted by the
prisoner.

The prisoner's excuse to Thorn was, that he dwmask, and that he was therefore
insensible of his actions. [1] But drunkennessess it can be proved that it was
involuntary, and had produced an aberration of rthied, is not by English law
admitted as an excuse or justification of a crirhma. But the drunkenness of the
prisoner produced no such aberration of the mihdiyis inebriety existed to any
extent, it was at all events voluntary ---- he reth&rought the liquor to his house ----
there was in this instance no seduction to inepriet the transactions all took place
in his own dwelling, where he was particularly r@sgible ---- he was therefore
equally accountable for his actions, as if he hagnbsober ---- the evils of such kind
of drunkenness admitted in law of no excuse orgaiion. But the prisoner, it
appears, was not greatly intoxicated at any tim€bnstmas day. Cochrane says he
was drunk by four in the afternoon. Clarke saysghme. But Pearson says, that at
five o'clock he was not so drunk but he could coseeationally. Now, between 4
and 8, or at least between 5 and 8, there wasdeese no account of the acts or state
of the prisoner ---- but at 8 he walked in a narrpath, from his own house to
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Porter's, and afterwards conversed distinctly there was not time, then, to have
become so sober, if the prisoner had been justéebidremely inebriated.

Again ---- the number and nature of the blowsvslthe animus ---- there could be
no possible motive for such extreme, such continuetence, except malice and
cruelty. Some little shew of jealousy has beenuggetbut the prisoner himself has
vindicated Cochrane from adultery, as he also mithfthe murder.

The Jury returned a verdict of Guilty.

HE WAS EXECUTED ON MONDAY .[2]

The prisoner was a tall man, of respectable agmee, but his countenance
displayed no higher feeling than that of dismaygted with sullenness.

[1] The trial was reported by the Sydney GazettelérApril 1825. It reported the
Chief Justice as giving the following charge to fhey: “"This is an information
against the prisoner at the bar for the wilful naurdf his wife, Julia Bates, on the
25th of December, 1824. The information sets fotttht she came by her death in
consequence of blows inflicted by the prisoner wdah axe. The precise
circumstances as to how she came by her deatht ia Bvidence before you. On the
morning after the murder she was found lying néarfire, with several wounds on
her body. From the testimony given by Mr. Allehe tSurgeon, it appears to have
been the fracture of the ribs which caused heribatt, on his cross-examination, as
to the instrument with which the wounds were indlit, he does not think they were
given by an axe. The exact instrument does not¢apip evidence; but, Gentlemen of
the Jury, it is not necessary that the preciseunsnt, with which the murder was
committed, should be proved -- though it is neags&astate it as near as possible, in
the indictment. It appears that by blows, stampargome violence, she came by her
death; but I beg to state to you, Gentlemen, thiatnot necessary to prove the exact
weapon, if the general features of the case walrlmit the indictment; and it is in
evidence that Julia Bates came by her death inecpreice of blows inflicted by the
prisoner at the bar. The defence set up, is drurden Gentlemen; drinking is no
excuse for that mental incompetency which causels aats as those before you. The
law says, that drunkenness is no excuse for crbuogeven if it were, it cannot be
found in evidence that the prisoner was in a staiatoxication which would render
him insensible to the enormity of the crime he wagpetrating. The witness, Porter,
distinctly states, that the prisoner was not druhit he was only tipsy. Gentlemen;
there are various names for various grades oftlgistful propensity; but this witness
describes exactly the manner of the prisoner; lieaivas perfectly collected; that he
held conversations. If it had been proved thatiae actually drunk it would have
been no legal excuse; but no such evidence isdgtor; and it is my duty to state to
you, that, in my mind, there is not doubt of thdtgaf the prisoner."

[2] 11 April 1825. In this case, as in many otharrder cases, the trial was held on a
Friday and the prisoner condemned to die on thiviiig Monday. This was
consistent with the provisions of a 1752 statute Gzo. Il c. 37, An Act for Better
Preventing the Horrid Crime of Murder). By s. 1tlbat Act, all persons convicted of
murder were to be executed on the next day buttire sentence was passed, unless
that day were a Sunday, in which case the execwtamto be held on the Monday.
By holding the trials on a Friday, Forbes C.J. gheecondemned prisoners an extra
day to prepare themselves for death.

On the day of the trial, 8 April 1825, Forbes Geht his notes of the trial to Governor
Brisbane, saying that he could see no favourabdeiTistances to recommend mercy.
On the next day, Brisbane replied, confirming tle&tence: Chief Justice's Letter
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Book, Archives Office of New South Wales, 4/665D, 0-31; and see Mitchell
Library document A 744 Letters from Governor Brisbdo Forbes C.J.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 26/05/1825

Supreme Court of New South Wales

Forbes C.J., 20 May 1825

JOHN CLAIG was arraigned on a charge of having committedumitfurder on the
body of LUCY CLAIG , his wife. [1]

Dr. ALEXANDER NESBITT examined. - | was applied to on the 10th of Janua
last to attend the house of the prisoner. Upoméxation | found the upper part of
the body rapidly advancing to a state of putredecti | observed a cut on the head,
just above the right ear, in length from one incld an half, to two inches deep. |
also examined the state of the brain: when | tunbedit of its place a quantity of
blood was diffused in the base of the brain. Fria state of the body it was
impossible to discern any marks. | am decidedlpmhion the deceased died from
an effusion of blood in the brain. | conceive,nfrahe appearance of the deceased,
she had sustained an injury some time previousta&ath.

WARBY stated, that he was at the house in the evenenqus to the decease of
Mrs. Claig; sat down to tea with her and the présaat the bar. Said, by way of joke,
Mr. Claig, "l think you was very greedy at Livergpa having so many women."
Observed deceased colour in the face. Witnesseabber it was a joke. She got up
in haste, apparently irritated; in doing of whidiedlung the chair from under her,
suddenly reeled round, and struck herself agalmsttable; deceased fell. Having
recovered, she caught hold of a tea-pot, and fiuagt of her hand. Prisoner begged
of her to desist, as such conduct would offendchisomers. Prisoner pushed her, he
told her if she had a drop in the head to sit dand be quiet. Prisoner appeared
greatly concerned when he afterwards discoverewiféswas seriously ill. He said,
if she dies | shall lose my right hand.

Mr. WALKER , surgeon, examined. - Attended the deceased. sired that she
was afflicted with epilepsy.

His Honor the Chief Justice summed up.[2] VerdiNot Guilty.

Upon the motion of the Solicitor GenerdiDHN TURNER, witness in the above
case, was brought forward for a contempt of cchawing appeared as witness in a
state of intoxication.

It having appeared that this witness had nohlvegularly subpoened to attend the
court, but came voluntarily at the request of thisgmer,

The Chief Justice observed, that upon thoseideraions, he should not inflict any
punishment in this case, but merely cautioned loirbet more careful for the future in
what state he entered a court of justice againwas no trifling matter for a witness
to appear in a box, in a state of intoxication raae of life and death.

[1] The Sydney Gazette, 26 May 1825, reported ¢hse under the name Clegg. |t
said that the Solicitor General (John Stephen)edgtbat in all cases of murder, the
law assumes a malicious intent and, according sxk8tone, the defendant had to
prove otherwise.

[2] The Sydney Gazette, 26 May 1825, noted thab&®C.J. said that the subject of
the present prosecution was of the highest kinclwbould happen in human society,
and aggravated in the present case by the relaipegisting between the parties."
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AUSTRALIAN, 25/08/1825

Execution. ----JAMES WEBB, who was convicted on Friday se'nnight WvRBTER
CARLINE , for the wilful murder ol AMES COLLETT , a settler at Toongabbee in
the month of May last, underwent the awful sentesfcine law, at the usual place of
execution on Friday last. The circumstances attgnthe trial, and the subsequent
conduct of the prisoners, were somewhat of a nogélre. It appeared that Webb
was a government assigned servant to Collett, lrmather prisoner [CARLINE] had
lived in a similar capacity on the adjoining farmihe murdered man was found lying
in front of his own house weltering in a gore obddi, caused by a severe contusion
on the forehead. Suspicion was attached to tteomers, and on their being taken
before a Bench of Magistrates at Parramatta, wallg éommitted for trial at the
present Criminal Court for the murder. On the w&rteing pronounced by the Jury
the prisoners urged their innocence in the strang@sns. The Judge, however,
ordered their execution on the Monday followingt liu consequence of Webb's
confession, and other circumstances, an order a@sved at the gaol to delay the
execution until some particulars which were stdbgdVebb were investigated. Webb
was then ordered for execution, and his compangpmieved. The former having
been led to the fatal scaffold, was permitted & lsie comrade, with whom he shook
hands most cordially. He again confessed his ouift, gand declared the other's
innocence. Having ascended the platform, he reégded the Rev. J.J. Therry, who
had attended the unhappy culprit with the most miiteng anxiety since his
conviction, to state to the assembled multitudeé tha horrid deed which he had
perpetrated, and for which he was then about, juesly to expiate, by his death, was
owing to his having drank to a great excess on dhag that the melancholy
circumstance took place; he therefore wished toti@mauthe multitude against
becoming a prey to that baneful habit. The Rewki@lergyman having shook the
unhappy culprit by the hand left him; and, in a fewments he was launched into
eternity.

[*] As a result of Webb's confessio@ARLINE did not hang. The governor was
unable to extend pardons to cases of murder, babhle reprieve the defendant until
the King's pleasure was known. On 18 November 1&2ivernor Brisbane wrote to
Lord Bathurst, recommending a pardon for Carlitiée enclosed a report by Forbes
C.J. outlining the circumstances. Forbes saidduktbld the jury that he did not think
that there was sufficient evidence against Carlig,they found him guilty. Forbes
immediately respited Carline and sent the casd¢ogbvernor on 14 August 1825.
He said that he had had doubts about Carline's guein before Webb's subsequent
confession made clear that Carline was innocenbve@or Brisbane replied to
Forbes on 16 August, saying that he had decidedQhdine's sentence should be
commuted to transportation for life at Norfolk Isth The documents are in
Historical Records of Australia, Series 1, vol. pp, 900-903; and in Chief Justice's
Letter Book , Archives Office of New South Wale&@b1, pp 54-55, 57, 62-63. See
also Sydney Gazette, 18 August 1825, 1 Decembes; 8% Stephen to Horton, 27
March 1825, Historical Records of Australia, Sedesol. 1, pp 603-604.

Carline was transferred to the hulk, where an gitewas made on his life. His
attempted murderer was hanged for this offencetlif@awas then put on a ship for
Norfolk Island, but she was seized by convicts @ke&n to New Zealand. The vessel
was recaptured with the assistance of Maori wasriand the convicts, including
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Carline, were returned to Sydney and tried forrthiges on a charge of piracy.
Carline was acquitted, and eventually receivedphision for the murder conviction.
See R. v. Griffiths, 1826 (the attempt on his |ife) v. Flanaghan and others, 1827.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 15/09/1825

Supreme Court of New South Wales

Forbes C.J., 9 September 1825

PATRICK MOLONEY was indicted for the wilful murder oWILLIAM
ELLIOTT , at Port Macquarie, on the 29th of March last.

The Attorney General stated the case. The meisstood charged with the highest
offence, which could be perpetrated in society, #rtkde Jury believed the evidence
that would be brought forward, by which it wouldpajr that there was no previous
guarrel between the parties, nor the least shadoeason for the commission of the
act, there was no other possible conclusion torbeed at, but that the prisoner was
guilty of murder, as charged in the information.

THOMAS GREGORY examined. | am Hospital Assistant at Port Macgua®©n
the morning of the 29th of March, while | was i tliispensary, | was informed that
one of the prisoners had been murdered in the yadl- Shortly afterwards he was
brought down by two men, and carried into one efwards, where | assisted Dr.
Moran in dressing the wound. There was an exterfsacture on the right side of the
head through the bone into the substance of tha,ljart of which had exuded from
the wound, and from which several splinters of bovexe also extracted. The
deceased gradually lost his strength, and diedherbth of April, | am positive from
the effect of the wound.

Cross-examined by Mr. Rowe. | was brought uth@éprofession of a surgeon; Dr.
MORAN was the Medical Attendant, and saw the wound; firgtas not present at
the Coroner's Inquest; Dr. Moran gave evidenceethiehave never heard Dr. Moran
say that the deceased did not die particularly ftbeneffect of the wound; nor have |
heard him give any specific opinion on the subjé@xpressed an opinion, that the
deceased could not survive, on seeing the wouerdj¢bceased was not a strong man,
and rather subject to ill health; Dr. Moran miglat &ble to give better testimony on
the subject, but | feel perfectly competent toesgavsitively, that the wound caused
the death of the deceased.

By the Court. Paralysis came gradually on uh#lday the deceased died.

THOMAS MOXAM examined. | am armourer to Captain Gilman, att Po
Macquarie; | reside in the gaol for safety, in caqgence of having fire arms in my
possession; | was in the gaol-yard on the mornintp® 29th of March; the prisoner
was brought in the day before, as a bushrangemttention was drawn by a noise of
something crashing near to me; | turned round, sam¢ an axe drop from the
prisoner's hand, and heard him exclaim, “you dsedundrel," or “you bl--dy
scoundrel, you are settled.” The prisoner wasrsegwand the deceased taken to the
hospital, where Dr. Moran immediately attended him.

Cross examined. The report of the blow was Milsttattracted my attention, | did
not see it given; | have never heard Dr. Morantkay the deceased did not die of the
wound.

JOHN HOWARD examined. | was present in the gaol-yard, whend#ceased
received the blow; | was sitting next to him atdkfast; the prisoner sat at the other
side; an axe lay near a heap of wood in the yduelptisoner went for it to break a
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bone which was in his mess, when he had brokebdhe he laid the axe down, and
after looking round the yard to see that no oneptesl him, he again took it up, and
struck Elliot on the skull, saying, “you villaiake that;" the deceased fell against the
paling. Moxam came up just after it happened.

Cross-examined. Moxam came up about five m@afeer, the axe was then lying
on the ground; | did not see the deceased drawifa, kmor make a blow at the
prisoner; | am sure they had no quarrel, and | sawause whatever for the act. | do
not know what book | have been sworn on, nor foatydurpose | am sworn. | do not
know the consequence of not telling the truth, wbat will become of my soul if |
swear false. | do not know what religion | amlafannot say any prayers; and | have
never been at any church or chapel.

By the Court. | was never taught to say any@mswhen at school. | do not know
that my soul will go to the Devil if | tell lies;ra have no idea what will become of
me when | die. | have been here three years dmwadf,aand was sent here for stealing
a shirt.

WILLIAM ACRES examined. | am a wardsman of the gaol at PortgMage; |
was in the yard on the morning of the 29th of Mawhd saw the prisoner strike the
deceased on the head with the axe, and then thromthe ground. Howard, the last
witness, was standing near him at the time.

Cross examined. The deceased was a weak sigkty

The Chief Justice summed up the evidence, asdreéd, that in consequence of his
extraordinary ignorance of an oath, he threw ouhefscale the evidence of Howard,
further than as it served to corroborate the otfestimony, by which nothing
appeared to show the act to be the effect of sdtnte, or of passion; there was
nothing to justify, nor any possible cause foipiespetration; there was no quarrel, but
in a moment words of a bloody character were uedaxe was raised, and the man
struck. From the evidence of Mr. Gregory it appéathat the blow caused the death
of the deceased; and the law was, that where asin&as another maliciously, with
intent to do him some great bodily harm, and deatsues, it is murder. The Jury
returned a verdict of Guilty. The prisoner wastsaoed to die on Monday, the 12th
instant. [The trial was also reported at less tleng the Australian, 15 September
1825.]

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 15/09/1825

EXECUTION.

PAT. MALONY was executed in pursuance of his sentence on Mandaning last.
After his conviction the Rev. J. J. Therry visiteon in gaol. His behaviour on
leaving the cell on the morning of his executioewbd a mind suited to his awful
situation. Having reached the scaffold, he enquif@ a lad to whom he was
personally known; the boy was brought to him, heoghhands most affectionately
and conjured him to take warning by his untimelydenHe then addressed the
multitude around him, nearly as follows: - "My fn@s, | have been justly found
guilty of an offence; and | am now about to expidiat crime by an ignominious
death. But I forgive my enemies - with my dyingedth | pardon them for all the
wrongs with which they have oppressed me. My i@ligeaches me to die in peace
with all mankind. | die happy. There is, howeveng thing which | am anxious to
mention; that hard usage, cruel treatment, hurayet,severe scourging, drove me to
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the commission of the fatal act,” - here he wasrmpted by the Under Sheriff. He
then said a few words to the minister; and wasdhad into eternity.

[*] On 12 September 1825. In this case, as in mathgr murder cases, the trial was
held on a Friday and the prisoner condemned t@udithe following Monday. This
was consistent with the provisions of a 1752 staf@ Geo. lll c. 37, An Act for
Better Preventing the Horrid Crime of Murder). By1 of that Act, all persons
convicted of murder were to be executed on the daytbut one after sentence was
passed, unless that day were a Sunday, in whiehtbasexecution was to be held on
the Monday. By holding the trials on a Friday, lbes C.J. gave the condemned
prisoners an extra day to prepare themselves fthde

The short period between conviction and executiohndt mean that the governor
had no time to consider pleas for mercy. Forbe&s @ave notes of the trial to the
governor, but was firm that he would never recomiingrat the sentence of death be
carried out. If he did that once, he said, theptane in which he did not do so might
be misconstrued as a recommendation of mercyowwiy English precedent, he did,
however, recommend mercy when he thought it ap@ieprForbes to Wilmot
Horton, 26 November 1825, Catton Papers, Australiaint Copying Project, Reel
M791. For correspondence between Forbes and Cavé@risbane on individual
cases, see Mitchell Library A 744 Letters from Gowe Brisbane to Forbes C.J.

In the same letter, Forbes C.J. showed that he aynspd with what appeared to be
the view of Moloney that harsh treatment of congetvants was the cause of some
violent crime. He concluded that “there is sonmgthn Convictism, like Slavery,
corrupting to the mind when we fasten a chain dotle leg of a prisoner, and place
it in the hand of a Settler, we in effect bind twn in fetters; the one becomes a
Tyrant, the other a Slave".

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 06/10/1825

Supreme Court of New South Wales

Forbes C.J., 30 September 1825

Wm. CHAPMAN was tried for the wilful murder $8ARAH ALLEN . [Reported by
the Sydney Gazette, 3 October 1825.]

It appeared in evidence that the prisoner, Will@hapman had been drinking at the
Green Man public house, in George-street, in compath several labouring men
assembled there to receive their weekly wagesh@evening of the 20th of May last.
About eight o'clock the deceased, Sarah Allen,redtthe room where prisoner and
the others were drinking; she appeared ill, anderainebriated. On deceased asking
prisoner to leave the house and return home, leeanod struck her several blows on
the head. Some of the by-standers succeededefdinte in preventing further
violence, but upon deceased leaving the room, tisenger already sufficiently
intoxicated, followed her and repeated his bloBke fell, upon which prisoner gave
her a kick; he then returned into the house. Qnicg out again and observing
deceased bleeding and unable to stand, prisorter'Sailly, my dear, what have |
done to you?" she replied, "my dear Chapman | anbtg hurt." A wheel-barrow
being procured, deceased was subsequently removest home.

The learned Judge in summing up remarked, titase was involved in much
mystery. No conclusive evidence had been adducpdbive whether the blood stated
to have flowed from the unfortunate woman, had peded from the bursting of a
blood vessel or external injury; in this essertiaiht there was a defect of evidence.
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If a man in the heat of ungoverned passion kickksdrikes a weakly female and
thereby induces death, the law will consider it danrthough to a person in health the
result might not have proved fatal. It appearethéolearned Judge that the prisoner
had no intention to commit murder, that no malicepense existed. Indeed, the very
affectionate language which passed between theepaitte circumstance of their both
being intoxicated, and the prisoners' subsequemtwz were sufficient to rebut this
idea. Intoxication should certainly never excuseaam for committing crimes; how-
ever his honor considered the present offence asiating only to manslaughter.
Guilty of manslaughter.

[*] On 14 October 1825, he was sentenced to bespramed to Port Macquarie for

two years: Sydney Gazette, 17 October 1825; Auaira20 October 1825.

AUSTRALIAN, 13/10/1825

Supreme Court of New South Wales

Forbes C.J., 7 October 1825

JOHN BYRON stood indicted for the wilful murder SAMUEL LUPTON on the
29th of May last. [1]

JOSEPH HAGGARS stated that he saw the deceased, Samuel Luptarpuatlic
house on the Parramatta-road, kept by #/2€OB ISAACS, and that the deceased
had not left the house more than fifteen minutegrwthe report of fire arms was
twice distinctly heard; the first report was notioed, being considered a no-s thing
[sic] strange; shortly after the second dischargardh the prisoner's voice; prisoner
said he had shot a man, and that it was for runanmgy from the round house with a
musket; the man was found about sixty yards froenvthtch-house quite dead; saw a
musket lying about fifteen feet from him; went baokthe round house, where was a
pistol lying on a table, which had been dischargeoner said that he had fired the
first piece when he returned, and procured anothwéich he also discharged; on
examining the body there were a number of wounddgatly occasioned by slugs or
shot; prisoner at that time stated that deceasddidieen hold of the musket in the
round house, and said that he was as good a mlaimasneaning the prisoner;) the
latter replied if the piece was loaded he wouldehbeen a dead man, and thereupon
ordered him to descend into a cell, which he refusedo, and on seeing the watch-
house door open, ran out, when prisoner took Bi®pifollowed him, and discharged
it; he afterwards returned and procured a muslah fthe house, which he also
discharged.

RICHARD ROBINSON deposed that he was in company with deceasedheon t
Parramatta-road, on the evening of the 29th of Nest, was proceeding from
Parramatta to Sydney, when, on passing a roundehauthin three miles from
Sydney, prisoner came out with a pistol in his hand approached towards them, on
looking witness in the face he observed you arethetman; he then looked at
deceased and enquired who he was, he said, leNijldu who | am, you remember, |
suppose, to have worked with me in loading stomeJENNY MUCKLE . Prisoner
then remembered him, suffered both to proceed @inway, and returned back to his
watch-house; deceased then said that it was adaaelto be stopped by constables,
and that the prisoner Byron knew him to be a fresanihe constable returned and
asked what he was grumbling about, insisted omgekis certificate of freedom,
which deceased said had been left by him in Sydregsoner said, if you cannot
produce it | will take you in custody to the rounduse. Not more than three minutes
had elapsed from the prisoner leaving them théftiirse and his return, deceased and
witness had some words together respecting higggaicustody to the watch-house,
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but was at length prevailed upon to go; witnese@eded alone on his journey, about
five minutes after heard the report of a piecedfirié appeared to proceed from the
direction of the prisoner's round-house. The dee@avas sober when accosted by
the constable.

Mr. ANTHONY BEST - Knew deceased; three years prior to the dayiotlbath
he became a free man; he had always a remarkaleiyand peaceable temper.

Some witnesses were called on behalf of thepeis [2]

The Jury retired for about forty minutes, vetdiot Guilty.
[1] Reported by the Sydney Gazette, 10 October 182%ummarised the opening
address by the Attorney General (Saxe Bannistde).noted that the defendant was a
constable, whose offence was committed in the diecof his duty. There was no
danger in the duty, however, and no felony had bmmmmitted by the deceased.
Therefore the defendant had killed without cause.
[2] The Sydney Gazette, 10 October 1825, summarisathies C.J.'s charge to the
jury: he said that this was the most difficult cdeehad tried in New South Wales.
The report of the charge went on: “"The questioned entirely upon whether the
prisoner acted under a consideration of his duthad been stated to be part of his
duty to protect the road. The deceased was padsiegonstable came out, as he
conceived, in the execution of his duty, and deredniis certificate; as a matter of
fact, he did apprehend the deceased, and broughtchihe watch-house, and what
happened there was only to be collected from his statement, which should
notwithstanding be taken altogether. Now thendibeeased was apprehended, he ran
off, and ran with the musket belonging to the perato apprehended him. Taking
the case then, with the reference, not only t@vi® immediate circumstances, but
also with other circumstances connected with ishbangers to a great extent being
about the place, a highway robbery having been citteoa short time before in the
neighbourhood, the deceased being apprehendednguaway, and carrying off the
constable's arms, the case did not appear to antmumre than manslaughter.”
After stating the verdict, the Gazette went onréus to his being discharged from
the dock, His Honor addressed the prisoner in pehd following words: JOHN
BYRON, you have been acquitted of the crime with whioh yere charged, by the
verdict of the Jury, who have come to the concluswhich the whole circumstances
of your case seemed to them to warrant; but, bejore are discharged, | must
admonish you, as an officer of the Police Estahiisht, and through you, others who
fill similar situations, that they are not to cowtlithemselves as you have done; your
situation was a delicate one, but your conduct miglve been different, and at the
same time equally efficient; there were other meah&h you might have used,
before you fired a pistol at a flying man, you niigtave called for, and obtained
assistance, and have again taken him into custimdylet it be understood, that
officers are not justified in firing a pistol aftarman merely flying from arrest, for by
possibility he might be innocent of the charge, dlydfrom timidity, or from
apprehension. And let it also be known by all pessin like situations, that they are
not allowed to resort to force unless opposed bgefoand then only in proportion to
the measure of resistance, or they subject themsétv be called to account, which
may lead to different results, from that which basurred to you this day."
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYDNEY GAZETTE, 21/11/1825

Supreme Court of New South Wales

Forbes C.J., 18 November 1825

JOHN CLYNE was indicted for the wilful murder oDAVID RAMSAY , by
stabbing him with a pitchfork, at the Field of Maps the 20th day of October last.

The Attorney General stated the case for theqaation.

JOHN WRIGHT deposed, that he rents a farm, and lives at thé&l if Mars,
about 14 miles from Sydney; that while he was atknan Thursday, the 20th of
October last, between 4 and 5 o'clock in the exgriie heard a noise of two persons,
apparently at high words, at some distance from laind immediately after saw the
prisoner running after the deceased; that the dedean towards the bush, and the
prisoner then returned towards his own dwellingorih after the deceased came
again towards the prisoner, who again followed ramg returned alone; a third time
the deceased ran towards where the prisoner wasrkt when he seized something,
which appeared to witness, at a distance, likentmelle of a pitchfork, and once more
pursued the deceased, and the witness then Idgtcfighem. Shortly after witness
heard the voice of the prisoner, calling out ~"Mertd Murder! Master!" and
immediately proceeding to the place whence theevaiame, accompanied by his
brother, and a man nam&UTLER, they found the deceased lying on the ground, in
a gore of blood, and the prisoner holding him doarpitchfork and a shingling
hammer were lying close to the body. Witness saithe prisoner, ““you have killed
the man;" when he replied, by G---d, this is falow who is constantly robbing
me." The deceased died almost instantly.

Cross-examined by Mr. Rowe. --- The deceasedavgisanger to witness; has heard
since that he was a bushranger; the prisoner hadlew that he had killed the
deceased, for he said he would ““get up directigl,ran away."

Wm. WRIGHT andWm. BUTLER corroborated the evidence of the last witness.

THOMAS WALSH a constable, apprehended the prisoner; he saidabeased
came to rob him, and that he was killed in the fewvith the pitchfork,

Cross-examined. --- Has heard since that theoperr (sic) was a bushranger, a
runaway from Emu Plains; knew him to have been sefimu Plains as a prisoner
from the Court at Parramatta.

For the defencd;.A. HELY , Esq. examined. --- The deceased has been a rynawa
from Emu Plains for 12 months prior to Septembst; lae was apprehended since on
a charge of felony, and broke out of gaol.

His Honor recapitulated the evidence, and oleskrthat the only question was,
whether a malicious intent existed in the mindref prisoner, or that being under an
impression that the deceased came to rob him, dheisad means to drive him away,
met with resistance, and the death ensued in ihilesc Altogether it was not a case
upon which a conviction for murder could consciensly take place; it was for the
Jury to consider how far the prisoner was guiltymainslaughter. The Jury returned a
verdict of --- Not Guilty.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1826

AUSTRALIAN, 26/01/1826

Supreme Court of New South Wales

Forbes C.J., 21 January 1826

CHARLES OTHAM was indicted for the wilful murder FAMES KINLEY, at
Bathurst, by shooting him with a pistol.

The deceased had been employed as a shephetide dilarm of Mr. Innes at
Bathurst. On the 25th of November last an entamant, in celebration of Mr.
Innes's marriage, was given to the overseer, l@suand other domestics employed
on the farm: about twenty persons assembled, eachbming allowed half a pint of
rum. In the course of the evening a quarrel toekgabout a difference of country,
in which the deceased was engaged. This dispwtesa@n dropped, and most of the
party dispersed. Shortly after a man named Griffas observed with a gun in his
hand close to the overseer's hut, in earnest dispitl the deceased, who was armed
with a batten. Otham was between, endeavouringeparate them. Griffin
threatened to shoot the deceased. Otham stitfenéel, making use of every effort to
drag the latter away from the scene of tumultthenconflict Otham's pistol went off,
and instantaneously the deceased fell. Mrs. Gaexed, oh! Charles what have you
done? he answered, "my God! | have shot the mavent off unknown to me. What
I've done | must suffer for," and fell on his kne&¥hen examined before the inquest,
the pistol, it was found, would go off at half cockere would be a difficulty in
cocking it with one hand. - Death did not immediatnsue; about eight and twenty
hours after removal to the hospital at Bathurspsda before the unfortunate man
breathed his last. The third rib had been frackuemd some of the detached pieces
forced into the lungs. The cavity of the stomadsilled with extravasated blood
several small shot were also found in it.

The prisoner received an excellent character frapt&n Innes, of the Buffs, from
which regiment his discharge had been purchaseghta@ Innes had known him ten
years; he was regarded by the entire regimenigased, peaceable man.

The Chief Justice in summing up, observed, ttie facts for the Jury's
consideration were reduced to two points; --- wéettihe prisoner was justified in
bringing out so dangerous a weapon as a pistoljfahdving been so brought out, it
was fired intentionally. After a few minutes coftation, the Jury returned a verdict
of Not Guilty.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 26/01/1826
Supreme Court of New South Wales
Forbes C.J., 20 January 1826
WILLIAM CURTAN and THOMAS RYAN, were indicted for the wilful murder
of JOSEPH JACK SON, at Bringelly, on the 31st of October last.
The Attorney General [Saxe Bannister.] stated #sec

Mr. HILL, Assistant Surgeon on the Establishment at Livelipexamined the
body of the deceased on the 3d of November; ittalkeesn out of a water-hole at some
distance from the house; the bones of the face ivea¢ to pieces, and several large
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fractures on the upper part of the head; the wowwets sufficient to cause the death
of any person; a rope was tied round the body talwivas fixed a large stone.

Mr. JOHN HORSLEY, Coroner of the District of Bringelly, held an inest on the
body of the deceased on the 3d of November lasttvilo prisoners came forward at
the inquest, and each persisted in making a déicaravhich witness committed to
writing; the prisoners were frequently warned beftirey made any declaration, and
no promises whatever were held out to them on a@mcement to confess. The
witness then proceeded to read the declaratiomeotwo prisoners, each of whom
accused the other as the actual perpetrator ahthvéer. The prisoner Curtan stated,
that in consequence of having been served witmamans to attend the Magistrates'
Court, by the deceased, with whom he had some w@ispie mentioned the
circumstance to Ryan, who told him that Jackson wertainly laid out to do him
some injury, if he was not prevented, and thatahly way to be safe was, to knock
out his brains, and that he (Ryan) would do theldeeself for a glass of grog. The
two prisoners accordingly repaired to the dwellaighe deceased the same evening;
Curtan remained at the door while Ryan enterechthese, and after a short interval,
during which, Curtan heard a scuffle within, Ryaame forth and said "Jackson is
dead." The two prisoners then dragged the bodyd®t them to a water-hole, at
some distance from the house, and having attachg@targe stone with a rope, they
threw it in, and then returned to the house, frofmclv they took a quantity of
tobacco, which was divided between them. The daiitan of Ryan went to state that
on the evening of the day on which the conversatimrk place between them, as
detailed by the other prisoner, that Curtan cante the house of a man named
Brown, where they both lived, about 9 o'clock, limakvery pale; that after having his
supper, they both went out to go to bed, for wigahpose they had to cross the yard;
that on the way, Curtain told Ryan that he hac®&illackson, and asked him to go and
help him to remove the body, as it was too weidbtyhim to manage by himself, and
that he (Ryan) refused to have any thing to do itith

Cross-examined by Mr. Keith. --- No hopes whatewere held out to the prisoners
to induce them to make any confession; Ryan cha@gethn first; witness cannot say
positively whether Curtan was the first that camevard, but he was very urgent to
make a declaration.

JOHN MOLLOY examined. --- Witness is stockman on the esta@aptain Piper
at Bringelly; knew the deceased, and knows theopeiss; withess was passing the
house of Jackson on the morning after the murdek pdace, and saw two children
belonging to the deceased crying at the door; anggmto the house he saw the
clothes of the deceased scattered over the flodraégso some blood sprinkled about,
in consequence of which, and the deceased beingimgjshe informed the district
constable; the prisoners lived at the house of a maaed Brown, about a mile from
the dwelling of the deceased.

MICHAEL McMAHON, constable at Bringelly, apprehended the prisoaetbe
house of Brown; found in the bed where Curtan sleshirt stained with blood, Ryan
said, "thank God you can find nothing bloody in bed;" witness handcuff'd Ryan,
and after some time, he said he would not keep dwdfedon for any other man, and
that if witness would send away Curtan and Broweawould shew him something
that had more blood on it; that he would shew tl@&mtan's clothes that were hid at
the back of the barn, and also where the body imas water hole. Witness saw the
clothes taken from the place where Ryan had destyriby another constable named
Ambridge; a pair of blue trowsers, brown jacket] aheck shirt; the body was found
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in a water hole, to which they were conducted bgRybout 15 rods from the house
of the deceased.

Cross-examined. --- Curtan said, when the clothere found, that they were lent
by him to Ryan, and that he had not seen themiXxawveeks before.

ROBERT HARBISON, clerk to Mr. Lowe the Magistrate, at Bringelly,a®s
present when the prisoner was taken into custddy.the following morning, Ryan
seemed desirous of making some discovery, and #ouokridge a constable, and
witness to a dung-heap at the back of the houserevbome clothes were found
concealed. The body was afterwards found by Ryfrestion in a water-hole, some
distance from the house of the deceased; it appearaitness, by Ryan's manner,
that he knew exactly the spot where the body wamsnih; they searched a number of
holes as they went on; they found the body abouinshes below the surface of the
water, but it was not removed till the followingydavhen the Coroner attended. The
deceased had been two or three days before to Mvel to take out a summons
against Curtain, for taking away; or harbouring Wige, without his consent; a hoe-
handle was found in the house of the deceased,anidpppearance of blood and hair
upon it.

MICHAEL McGLYNN was present at Browne's house, when the constables
apprehended the prisoners; Curtan was handcuffgd iihen the constables came in
witness saw Ryan leave the house, go to the stahietake out some clothes, which
he shook, and then proceeded towards the straw-yéwete he remained a short time,
and then returned to the house; the clothes wenedfafterwards in the yard, near the
place where he had seen Ryan go to.

The prisoners being called on for their defersmyerally denied the charge, and
Ryan stated, that if he had been admitted Kingdegxe, he would have brought the
whole matter to light.

GEORGE BROWN, called as a witness for Ryan, deposed, that RyanCurtan
lived in his house; that Ryan was at home on tlghtniwvhen the deceased was
supposed to be murdered; that Curtan, on leaviaghttuse early in the evening,
asked Ryan to accompany him, which he refusedihaeémained within, and supped
with witness and his family; about two hours aft€yrtan returned and took his
supper, and Ryan and he then went out togetheo tw ¢ped; they then slept in the
stable. Witness saw no more of them till next des heard people talk of Curtan
and Mrs. Jackson frequently; the deceased himsedf domplained to witness of
Curtan.

A witness was called on the part of Curtan twvpran alibi, but failed.

The Chief Justice summed up the evidence. iiteemation against the prisoners
contained two counts, the first count charging inerder as committed by Thomas
Ryan, and then went on to charge Curtan as preseling and abetting. The second
count reversed the relation, and charged Wm. Carsagiving the blow, and Ryan as
present aiding and assisting. The case turnedypgbn the confession of the two
prisoners made before the Coroner, and partly gponmstances.

It was distinctly disclaimed on the part of Ryanhis declaration, that he knew any
thing of the transaction, except from Curtan affter deed was done. It appeared also
that after, he was taken into custody, he madaicedisclosures; that he asked the
constables to take the handcuffs off, and said hleatvould not suffer for another
man, and that if the shackles were taken off, haldvahew where the clothes were.
It was stated, that upon searching the sleepingepdd Curtan, that a shirt was found
stained with blood, and that Ryan said, "thank Gad, can't find any bloody clothes
on me," and on the following morning the convematiook place with the constable,
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that if the handcuffs were taken off, he would shelere the clothes were. Then
with his knowledge of that fact, how came he tocaah it from the constable on the
night before? The conclusion certainly was agahst. It was also stated, by
McGlinn, that on the night before, after Curtan walsen into custody, he observed
Ryan go to the stable, take some clothes out, amckpd to the stable yard, and on
the following morning the clothes were found witlairyard of the spot where he was
so seen; and therefore, supposing they were tlieesl@f Curtan or any other person,
who commited [sic] the murder, how came he to cahdbem, unless he was
somehow mixed up in the transaction? He must Hanewvn at all events, that
Jackson had been killed, though it by no meansvat that he was the person who
actually slew the deceased, or even that he waepraiding and assisting, but that
he was at all events in possession of the fadtefieath, and though not guilty of the
charge laid in the indictment, as a principal, eitim the first or second degree, he still
might be guilty of concealing the murder. The dieesthen was, was the murder
done in the interval between Curtan's leaving Br@#house, and returning? It might
have been committed in that time, and Ryan not pereipal either in the first or
second degree. Considering therefore, that cirtamas, it would be for the Jury to
give the prisoner the benefit of any doubt whickytimight entertain. The case
against Ryan was, that he knew of the murder, @haat make the disclosure in the
way an honest man would have done. With regattigacase of William Curtan, he,
like Ryan, was found in the situation where theles were found stained with blood;
there was also found in his bed a shirt staineti bibod, which had not been in any
way by him accounted for. The clothes also whienerfound, though pointed out by
Ryan, still they were identified as like those whiCurtan wore. He related before the
Coroner, after having been previously warned, beng served with a summons to
answer a complaint of the deceased, that he medtitrio Ryan, who said, if Curtan
did not take care, Jackson would send him to Pa@tddarie. A conversation then
ensued between them, in which Ryan said the only byawhich Curtan would be
safe, was by knocking out the brains of the deckam®d that he would do it himself
for a glass of grog. In pursuance of that purpbsg tepaired together to the house of
the deceased, Curtan stated that he remained eutdiile Ryan went in, and that in
about 25 minutes he returned, saying "Jackson asl'déhat they then dragged him
out, and having fastened a stone to the body, thmena water-hole. The declaration
then of Curtan, though he stated the deed as hdweeg done by Ryan, was not
evidence against Ryan, but was as far as it weiterce against himself. It proved,
even according to his own account of the transactizat he was present aiding and
assisting, for in the eye of the law, being presditt not mean being present so that
he could actually see the deed perpetrated, fanigét be on the watch or in some
other way at hand, so as to aid if necessary, appeared even from his own
confession, coupled with other circumstances opisien, there could be no doubt of
his being a principal in the second degree.

The Jury returned a verdict, Curtan Guilty. --- Rydot Guilty.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 26/01/1826

Failed execution: 23 January 1826

Curten, who received sentence of death on Friday [2] and of whose guilt,

considering the evidence adduced on trial, bué ldioubt existed, was visited in the
gaol by the Roman Catholic Clergyman during Sundéli whom some time was



New South Wales Inquests, 1826; 09 June 2008 5

passed in prayer; devotional exercises, occupgr@ater part of that night, and as the
unhappy man could not read himself, a fellow presokindly performed that office.
As the morning dawned, and the final hour of reftiton advanced, his composure of
mind did not appear impaired. The firmness whiehhlad manifested on trial still
appeared predominant, and the exhortations of tag@nan were listened to with
fixed earnestness. At nine o'clock, the Under i&harrived at the gaol, and
immediately proceeded to the culprit's cell, wheered that the time was short, but
he was prepared to die. The crime for which helfesh found guilty, he declared his
entire innocence of; at the same time, from what sv@orn against him on the trial, a
different issue could hardly be expected. The pplgaman being divested of his
irons, was conveyed down the steps to the gaol. yadel then ascended the scaffold
with great firmness - his countenance not evindimg slightest change. Having
shook hands with the Clergyman, he was left alodpon a preconcerted signal, the
drop fell, when strange to say, the rope snappadi paecipitated him to the ground,
from a height of nearly thirty feet. Restorativesre despatched for by the Reverend
Clergyman, who humanely requested that some tingdtnhie allowed the culprit for
recovering. This was instantly complied with, wghithe Under Sheriff and he
repaired to government-house to state the circurostaThey returned in a short time
with information that in consequence of some cirstances which had transpired, the
Governor had been pleased to order a respite ferdaty, during which time the
culprit would have an opportunity of proving thattr of those asserrions [sic] which
he had made of his innocence. The unhappy maargecthat he trusted in his God
to bring proof for him; he was then carried awaythe arms of four men. At 12
o'clock the same night a further respite sine tievyas received at the gaol.

[*] In this case, as in many other murder cases ttial was held on a Friday and the
prisoner condemned to die on the following Mond&yhis was consistent with the
provisions of a 1752 statute (25 Geo. lll c. 37, Aat for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, @érsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be twelthe Monday. By holding the
trials on a Friday, Forbes C.J. gave the condenpmisdners an extra day to prepare
themselves for death. See R. v. Butler, July 18Pke Act restricted the opportunity
for clemency in murder cases: see Australian, 5usu@826, pp 2-3. By s. 4 of the
Act, the judge was given power to stay the exeaufior an example of that, see R. v.
Fitzpatrick and Colville, June 1824.

Governor Darling initially said that the law muake its course, that the prisoner was
to hang: Darling to Forbes, 21 January 1826, Chistice's Letter Book , Archives
Office of New South Wales, 4/6651, p. 67.

[**] Indefinitely. On 30 April 1826, Governor Darlg wrote to Earl Bathurst about
this case, saying that he had reprieved the pnisomi& His Majesty's pleasure was
made known. In light of the prisoner's continueadtgstations of innocence until the
moment of his failed execution, and of the injury buffered at that time, the
Executive Council changed its earlier decision tishould hang. It decided that his
sentence should be commuted to hard labour andsampnent on Norfolk Island for
life. In his initial report, Forbes C.J. said thiére was nothing about Curtan's trial
which allowed him to recommend mercy. See HistbriRecords of Australia, 1/12,
pp 243-245. Eventually, the King granted Curtacoaditional pardon: Bathurst to
Darling, 2 November 1826, Historical Records of thaka, Series 1, Vol. 12, p. 673.
See R. v. Butler, July 1826.
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SYDNEY GAZETTE, 11/02/1826

Supreme Court of New South Wales

Trial, 9 February 1826

PATRICK LAVERY was indicted for manslaughter, in causing the ldeait
WILLIAM FINIGAN, by stabbing him with a bayonet, at Newcastle tfen 25th
day of December last.

It appeared in evidence, that on the 25th ofelbdmer last, a riot took place in
Newcastle, between some prisoners of the Crowntandsoldiers, who were in a
state of intoxication, running through the streéhwirawn bayonets; information was
immediately given of the circumstance, by the Chisinstable, Mr. Muir, to Dr.
Brooks, the Magistrate, at that settlement, whedally repaired to the Guard-house,
for the purpose of obtaining the assistance ofntfilgary, to allay the disturbance.
The guard, however, had previously gone to the escein action, considerable
resistance was made, and several stones throwerat tThe deceased, who appeared
to have been one of the rioters, was taken inttodys by the guard, from whom he
ran and was pursued by the prisoner and anothdresol The deceased ran towards
the house of a man named Lynch, who, perceivinghjsct was to escape from his
pursuers, by getting into the house, held the aép@n, as he stated in evidence, for
the purpose of immediately shutting it against sbédiers, when the deceased had
entered; the soldiers followed up the pursuit, eede within a short distance of the
deceased when he arrived at the door of Lynch'sdjoane of the soldiers, the
prisoner Lavery, not being near enough to lay udlthe deceased, as he ran into the
house, made a push at him with his musket, on whidiayonet was fixed; but
whether with an intent to introduce the gun betwdsendoor and the frame, in such a
manner as to prevent it being immediately shuttoowound the deceased, did not
very clearly appear. The deceased, however, diive a thrust from the bayonet at
this time, which penetrated between the 11th artti fiB, on the right side of the
back-bone and which, though extremely slight inesppnce, had punctured a large
blood vessel, and caused his death on the follodég from internal bleeding.

The Jury, after a long consultation, returnecealict of Guilty, accompanied by a
strong recommendation to the mercy of the Courgmfrthe nature of the
circumstances under which the wound was given,thadextreme liability to such
accidents with those carry arms.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 09/03/1826
Supreme Court of New South Wales
Stephen A.C.J., [1] 3 March 1826
JAMES BURKE was indicted for the wilful murder o§OHN COGAN, at
Bringelly; on the 7th of January last; a@@®RNELIUS DONAHU as an accessary
after the fact, in harbouring and concealing thd Barke.

RICHARD BURKE deposed that he was at the house of one McGilthen
evening of the murder, both the prisoners wereethdrey were sitting at McGill's
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door with Mrs. Cogan, the wife of the deceased. orBh after MICHAEL
McGLYNN came up and asked Mrs. Cogan to go to a housed aboile distant,
which she refused. Burke took her by the arm &adhler a short distance from the
house. Cogan just then rushed from a haystackkandked the prisoner Burke
down, he got up and went back to the house; Dorthbo coming up was also
knocked down by the deceased. This witness didg@®tmore of Burke or Cogan till
he heard McGill cry out, the man is murdered. Mc®as observed with an axe in
his hand, and Burke was heard saying to him, 'yois who have killed him." While
this dialogue was passing, McGill was standing dkerbody, and Burke a rood and a
half distant. McGill threw down the axe when heupght himself observed. Cogan
about a fortnight previously had charged McGill witealing a keg of rum and a
garment from his wife. McGill's testimony was antradiction to the former, it went
to prove that as he was standing by the deceaselle Bame up and struck deceased
under the ear with an axe, which felled him atfaet. McGill in attempting to take
the axe from him, narrowly escaped himself. Buagain struck the deceased on the
shin bone. Donahu then came up and made a bldvcé&ill with a hoe,, which
struck into the ground. Donahu was heard to sa¥nglish, to Burke, "don't strike
poor Cogan," and immediatel [sic] after, directlg reverse in Irish.

Mr. Justice Stephen summed up; from the coniflichature of the evidence, it was
competent for the Jury, if they thought circumseenwarranted such a step, to give
the prisoner Burke benefit of clergy, by findingrhiguilty of manslaughter only.
With regard to the prisoner Donahu, the evidenckiedd did not implicate him as an
accessary before the fact. He was therefore aiderée detained, to stand trial as
accessary after the deed.

Against the other prisoner the Jury returneeéraiet of Guilty.

Sentence of death was passed in the usual faneh,carried into execution on
Monday. Some particulars may be seen in anotHanvo ...

EXECUTIONS.

On Monday [2] morning the execution of those unfoete beings, Corbett and
Burke, at an early hour attracted a rather unuguatbe concourse of people; they
occupied the heights overlooking the gaol wall,nfravhence every preparation
connected with the gloomy, but necessary, act qirideg a fellow being of
existence, may be distinctly observed. Corbett be@en in the employment of Mr.
Hayes, at the South Creek; he had assisted thedmggrs in the attack on the house,
and subsequent spoliation of that gentleman's pipf# He confessed his guilt, as
well as the justice of that sentence which condeirhim to close his mortal career
with a painful, an ignominious death;---that paragnmercy which justice could not
but deny him here, he trusted he might look foannhereafter; and, with a true heart,
forgave all who might have been concerned in hislemnation. Burke, when about
to ascend the scaffold, confessed to the sub-shesifguilt of the offence alleged
against him---it was murder, the appalling crimemfrder. A man named Cogan had
met his death from some human hand; his skull waured. Suspicion fell on the
present unfortunate culprit, he managed to evagl@uinsuit of justice for a short time;
but was detected, brought to trial on Friday lasy doomed to expiate his crime on
the gallows. The unfortunate man declared his erito have been totally
unpremeditated; that intoxication paved the way itsrcommittal, and when the
quarrel with the deceased did take place, he hadhtemtion to commit murder.
Some suspicions had been unjustly attached to ¢lceased's wife, relative to the
present transaction, which he felt anxious to @utitt.
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At half past nine o'clock it was intimated that alas ready;, when upon a given
signal, the drop fell, and death soon took possassi his victims.

After hanging the usual time, the bodies were |l@demto their coffins; that of
Burke's was conveyed to the Military Hospital fassection. [4]

[1] Forbes C.J. was on sick leave from 23 Febrda&®6 until 29 May 1826; John
Stephen was Acting Chief Justice in this period Aestralian, 23 February and 3
June 1826.

[2] 6 March 1826. In this case, as in many otherdaucases, the trial was held on a
Friday and the prisoner condemned to die on thiviiig Monday. This was
consistent with the provisions of a 1752 statute Gzo. Il c. 37, An Act for Better
Preventing the Horrid Crime of Murder). By s. 1tlbat Act, all persons convicted of
murder were to be executed on the next day buttire sentence was passed, unless
that day were a Sunday, in which case the execwtamto be held on the Monday.
By holding the trials on a Friday, the judges géwe condemned prisoners an extra
day to prepare themselves for death. See alsoeSy@azette, 8 March 1826, on
these executions.

[3] See also R. v. Patient, Morrison, Roberts andc®ullum, March 1826; R. v.
Hogarty, How, Bailey and Laragy, March 1826. Othases concerning the South
Creek robbery were reported in the Australian, @ @rMarch 1826; and see Sydney
Gazette, 4 and 8 March 1826, and 26 April 1826.

[4] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act Better Preventing the Horrid Crime
of Murder), the judge was empowered to order thatbdody of the murderer was to
be hanged in chains. If he did not order thagnttine Act required that the body was
to be anatomised, that is, dissected by surgeaisreébburial. The most influential
contemporary justification for capital punishmenasathat of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Allsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.

AUSTRALIAN, 29/04/1826

Supreme Court of New South Wales

Stephen A.C.J., [*] 28 April 1826

ANDREW WHITE was arraigned for the murder BATRICK TAGGETT, on or
about the 22d of February last. This charge reatewst entirely on circumstantial
evidence, which was gone into at some length. MMES PURCELL, chief
constable, was the first withess examined. He segothat from information
reaching him of Taggett's murder, he proceeded sétreral persons, most of whom
were subsequently examined, to the scene wherest wmoured the murder had
been committed. It was at a stockstation, calld@hill, at some distance from the
settlement at Bathurst, and belonged to Mr. Hassalre the prisoner was employed
as a shepherd, and Taggett, the deceased, askadpgr the nearest station was
distant not less than six or seven miles. Herethen26th of February Mr. Purcell
arrived with several other persons, and preparestéoch the hut, of which prisoner
and deceased had been inmates. They found thetwmdte hut-keeper stretched at
his length within. The body lay with the face davands, which covered a space of
blood of about two feet in diameter. There wasrgd wound on the back of the
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head; another on the side: and three other stab§ fram a knife, in the throat. A
knife lay by the side of the deceased, and appdar&édve been instrumental in the
work of blood. On searching further near the lar,axe, partially covered with
blood, and portions of human hair adhering to thekipart, was discovered hid under
some pumpkin and potatoe vines; there was alsoosekhcovered with blood..
Whilst this search was carrying on, prisoner shewedwillingness to assist ; he
informed the chief constable that three bush-rangeere in the habit of paying
friendly and frequent visits to the station, ananist have been at their hands that
deceased received his death blow. The night hedfdagget murdered, the prisoner
affirmed there was a more than usual barking frbendogs; deceased besides was
very subject to fits, and upon prisoner going itite hut and seeing him stretched
along the ground, he at first imagined it mightfilwen an attack of that kind, but was
soon unhappily deceived. Prisoner was desire@dke off his clothes, for the chief
constable's inspection, and on the shirt which ape to have been but newly
washed, were found traces of what was at the timesidered blood, more
particularly about the right arm. The shirt wasehproduced in open court, and there
appeared marks of what may have been blood, batvefy dark colour, and the axe
which was also produced, seemed to have rustekeipart which was sworn to by
several witnesses, as having been covered witlioperof the dura mater, mixed up
with blood, when first discovered. Upon prisoneginlyg put upon his oath, and
reminded of the heinous crime of swearing falsélig, countenance and conduct
seemed to undergo no particular change. He infdrivhie Purcell, that nothing more
than a steel mill had been taken away from the hut.

HENRY ROBINSON, an overseer of the sheep stations to Mr. Haskegdbsed
next to his being present when Taggett's body wa®dered had heard that the latter
was subject to fits, but prisoner mentioned nothmbim about dogs barking. Enoch
Jones, another stock-keeper, was at the hut octlyyi@Vhite and deceased. On the
Thursday the former was within doors at an unuboar. Jones and another partook
of some provisions, and left the hut for their ostation prisoner remaining behind.
Next morning before sunrise, a bitch belonging thitéd/came into Jones's hut, and
White himself followed almost immediately, with arfnation that the bushrangers
had stolen a steel mill, and that Tagget was deddfiafor burying. He asked the
man to take charge of his sheep, whilst he shoeldydtting to the next station to
inform the constabulary. Several other witnessesewexamined; most of them
concurred in the opinion of the deceased and peisdraving lived together on
friendly terms. One said that deceased had congzlaof prisoner's behaviours to
him. The latter attempted, in his defence, to prthat, whilst employed with his
sheep, away from the hut, he was aroused by thdnigaof dogs; and it was his
suspicion then, and at the present moment, thdiradngers had robbed and plundered
Tagget, as he was frequently in the habit of bogsiif his hard dollars. The learned
Judge recapitulated the evidence very minutely,@mtluded, by recommending the
Jury to, find the prisoner guilty, provided theccimstantial evidence adduced could
be thought conclusive; but, if a doubt existedavas a principle of the British law, that
the ends of substantial justice would be bettewansd by letting twenty guilty
persons escape, than that one innocent man shersth p
After consulting about six minutes, the Jury fouhd prisoner guilty. Sentence of
death was then passed in the usual way.

[*] Forbes C.J. was on sick leave from 23 Febru826 until 29 May 1826; John
Stephen was Acting Chief Justice in this period Aestralian, 23 February and 3
June 1826.
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AUSTRALIAN, 03/05/1826

Execution, 1 May 1826

EXECUTION.

The execution of the ill-fated maiHITE took place on Monday morning. He was,
as was mentioned in our last, found guilty of ofiehe most horrifying offences to
humanity that of murder; the murder of a hut-keeparunfortunate being similarly
situated with himself employed under the same masted living together in an
isolated part of the country, where the very ndastgion occupied by civilised man,
was not less than from 6 to 7 miles. What hismtize for committing this horrid act
may have been, is doubtful. The deceased wastsdidve boasted of his having
money, and perhaps a desire to get possessionsainty have inspired the direful
crime. The evidences of White's guilt, though elosupported by concurrent
circumstances, seem too strong to admit of unegytai His being the only person
residing with or near the deceased---the knife twhithite was in the habit of using at
his meals being discovered lying by the dead bethe-shirt of the deceased being
stained with blood---and all the moveables of thg hich it is more than probable
bushrangers, if any such had been there, as wds wauld have carried away
altogether, being found "planted," as they ternmidifferent directions contiguous to
the hut, operated strongly against the prisoner.ste®el mill was the only article
missing, and even the canvas which was used tor ¢bigewas also picked up. A
certain degree of dubiety with regard to the gailtinnocence of accused persons
must ever exist, where nought but circumstantiadlence can be brought forward ;
but the evidence adduced on trial, though of thisire, it might be said scarce left a
"peg to hang a doubt upon."---From about severockcbf Monday morning the
culprit was assiduously attended by the Reverend TWerry, and he continued to
receive the consolations of religion until pasteninHis father, who seemed to be a
very old man, was present in the condemned ced, é&d not leave it until the
executioner entered with the apparatus of deathe Unfortunate man continued
kneeling before a crucifix during the preparatopeition of binding the fatal rope,
and when all was announced to be ready, he mowed thhe cell accompanied by the
Reverend Clergyman, sub-sheriff, the gaoler, anéraé other persons, towards the
yard at the rear of the prison. An officer's guasas drawn up fronting the drop, and
a number of the prisoners in irons were arrangedrenside. When the culprit had
got to the yard, his death warrant was read bystitesheriff, who importuned the
unfortunate man, now that all hope of escapingganminious fate had deserted him,
to confess his crime, and not aggravate it by baungied into another world, with the
consciousness of having spoken a falsehood. #réguest Mr. Therry joined, but
could elicit nothing further than an attestatioonfr the ill-fated being, that he forgave,
with the utmost feeling of sincerity, all who magve been accessary to his fate; he
would never perhaps have been so well preparee tagdjust then, and that he could
confess nothing further than what he already hatigoclergyman in the Attorney
General's presence. He then conversed with arkl ancaffectionate leave of his
father and two prisoners whom he called from anttegcrowd of others, and gave a
free vent to his tears. The clergyman continuepr&y and read with the culprit, who
made the responses in a firm and penitent voictl, iumas intimated that the time
for carrying the law into execution, had nearlyngjgired. White then recovered from
his kneeling posture, and called out again to sothers of his former companions.
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Notwithstanding the awe and feelings of sympathyctiscene of death, like the
present, cannot but at all times excite; there wasingular mixture of sorrowful
humour in the manner of the unfortunate man. CQwingeoff his knees, he stared
about for a few moments, then called out, "Arram,JFather, Howell, and all o'ye's,
why don't you's all come here and speak to me?& mbn he addressed himself to
stepped forward, and with the unfortunate fathekta hasty farewell; the culprit
conversed with them in Irish, until he was remindgdMr. Therry, that it was then
time to wean his mind from all mundane associatiamsl fix it on his Saviour, in
whose presence he was shortly to appear. In aboeg minutes more the mortal
career of this misguided young man was finally etbs He struggled but little, and
seemed to meet death without much apprehension.

It is rather a singular coincidence, that thisittoshould have suffered death on the
day of his birth. He had only just attained higmteth year on Monday last, the very
day of execution. His body after being suspendiedusual time, prescribed by law,
was placed in its coffin, and conveyed away to hepital, for dissection. This
reservation of punishment applied to murderers,sdoet appear to have that
horrifying effect upon delinquents in this countas elsewhere. With the lower
orders of Irish, more particularly, a great andvarsal horror of having their bodies
exposed after death to the surgeon's knife, preumies. Many of them view this
latter part of their atonement in a darker ligharthdeath itself but here where the
unfortunate criminal is most generally far remové®m kindred and early
associations, this idea becomes fainter, and wihere are no friends "no women to
make lamentation,” he becomes indifferent as tadthposal of his body after death,
and is most generally consigned to the earth uniéexdeand unhonored.

[*] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act fBetter Preventing the Horrid Crime
of Murder), the judge was empowered to order thatbdody of the murderer was to
be hanged in chains. If he did not order tham tte Act required that the body was
to be anatomised, that is, dissected by surgeaisreéoburial. The most influential

contemporary justification for capital punishmenasathat of William Paley, The

Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,

New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in

providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot

against the Surgeons”, in Hay et al. (eds), Allsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 31/05/1826

Supreme Court of New South Wales

Forbes C.J., [1] 30 May 1826

PATRICK CUMMINGS was indicted for manslaughter, in causing the Idext
NICHOLAS ROACH, on the 17th of March last, at Emu Plains.

The deceased, it appeared, was in a stateaxication, and challenged the prisoner
to a fight, and died some days after from the éftd@cthe blows received on that
occasion. [2]

A person who was the medical attendant at thephia, at Emu-plains, deposed
that he saw the deceased shortly after the affrayhought the jaw was fractured, the
teeth were all started from their sockets, buthtbad was altogether so swelled as to
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prevent his being able to state positively. Hespribed remedies, which, however, he
had reason to suppose, were not attended to letteased, and he heard of his death
some days after.

On cross-examination by Mr. Rowe, for the pragrhe witness admitted, that he
did not know of his own knowledge, that the decdasas dead, he did not see him
dead, but was informed that he was so.

Mr. Rowe submitted that the prisoner was emtitie his acquittal, as in fact, there
was no death proved, and for any thing which amzebefore the Court, Roach might
still be alive. It was one of the averments in thi®rmation, that death was caused,
and he therefore submitted that the evidence oBtirgeon, who saw him dead, was
absolutely necessary.

His Honor stated to the Jury, that he shoultbb# at any time to let a case go and
public justice be defeated, merely on a point dbrmality, when there was
substantial proof that the crime had been commitiedl as the law in this case was
strict in its punishment, so also it was strictr@quiring positive proof of guilt. He
thought there was wanting that direct proof of Helaaving actually taken place,
which was necessary to bring home the charge tprieener, and he was therefore of
opinion, that it was better that the accused shestdipe, even with some imputation
of guilt on him, that the direct and positive rulet evidence should be broken
through. --- The Jury returned a verdict of NotIGui
[1] Stephen J. resigned as temporary Justice oStipgeme Court on 27 May 1826,
and was not sworn in as puisne Justice until edolyember 1826. See C.H. Currey,
Sir Francis Forbes: the First Chief Justice ofSlapreme Court of New South Wales,
Angus and Robertson, Sydney, 1968, pp 97-98; Aliestra3 June 1826. In the
meantime, Forbes C.J. sat alone.

[2] The Australian, 31 May 1826, described thisaasoxing match, before which a
quarrel had taken place. Strangely, it reported tie defendant was found guilty of
manslaughter. The Sydney Gazette's report is gwrencing on this occasion.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 22/07/1826

Supreme Court of New South Wales

Forbes C.J., [1] 21 July 1826

HUGH MITCHELL was capitally indicted for the wilful murder dfAURA
MURPHY. It appeared in evidence that the prisoner arckaked had cohabited,
unhappily, it would seem, together, for some tinastp In one of their small quarrels
the prisoner struck the deceased a fatal blow, hwihecl to her death. [2] The
difference was understood to have arisen in affigalousy. Verdict - Guilty of
manslaughter. Remanded. [3]

[1] Stephen J. resigned as temporary Justice oStipgeme Court on 27 May 1826,
and was not sworn in as puisne Justice until edolyember 1826. See C.H. Currey,
Sir Francis Forbes: the First Chief Justice of$lapreme Court of New South Wales,
Angus and Robertson, Sydney, 1968, pp 97-98; Aliestra3 June 1826. In the
meantime, Forbes C.J. sat alone.

[2] The Monitor, 28 July 1826, said that "On theeewg of Friday, Mitchell was
heard treating the unfortunate object of his fuighviorutal violence - he had dragged
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her from her bed, and after the infliction of tHe@ed violence he flung her into the
street, where she lay for some time insensible.e @aceased was carried to the
General Hospital, where she lingered until theoflelhg Sunday, when she expired.
The Surgeon who examined the body, was of opinibat severe internal injury
occasioned by violent treatment occasioned hehdéeBhe fact of her survival for 24
hours after the infliction of the wounds, takingegwin some degree the capital part of
the charge, the Jury returned a Verdict of Mangisrg'

[3] On 4 September 1826, Forbes C.J. sentencech#liitto transportation for three
years: Australian, 6 September 1826; Monitor, 8tSaper 1826; Sydney Gazette, 6
September 1826.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 29/07/1826

Supreme Court of New South Wales

Forbes C.J., [1] 28 July 1826

Charles Butler was indicted for the wilful murdér@atherine Collins on the 13th day
of May last. [2]

It appeared in evidence that on the day in dqueshe prisoner and deceased, who
had cohabited together for some time before, paeEgeén a boat to the residence of
one Summers, on the banks of the Hawkesbury; tiegt arrived there, and after
having partaken of a moderate share of refreshmejoined their boat and set out in
a direction towards home. The prisoner, it wowdem from the evidence, reached
home by himself, and on being asked where the esisirmeaning the deceased, was,
said he had set her on shore at Doyle's PointtHerpurpose, as she stated, of
obtaining the signature of Mr. Doyle to a petitiovhich she had drawn out for some
particular purpose. This mode of accounting fer tlon-appearance of the deceased,
seems to have been disregarded at the moment coonrd of the feasibility of the
prisoner's statement; but, it happening some tifteg that a report was raised of the
deceased's body having been found floating dowrHengkesbury River, suspicions
were excited, and several persons in the neighloodriand places adjacent thereto,
repaired to the Coroner's Inquest. The body, @maxation, was found to exhibit a
mark of violence on the cheek bone. A stone apperid another stone, was also
fixed to the chest. This was, in substance, tise e@ainst the prisoner.

There was no defence; and the Judge proceedrdrtaip the evidence to the Jury,
who, after some minutes consideration, returnea @durt, finding a verdict - Guilty.
The Judge then proceeded to pass the awful sentdnttee law, on the unhappy
prisoner. - In the course of his observation tlagried Judge, said that, after a patient
hearing of the whole case the Jury combining thelevkircumstances together, had
pronounced him (the prisoner) Guilty; it therefdrecame his Honor to pass the
verdict of the Court on the prisoner. Situatedyas are, continued his Honor, it
would indeed be highly improper in me, to address py any language from which
an inference might be drawn, of mercy being extdrtdeyou - think not of Hope, that
is shut out least in this world. The learned Juithg®m passed the sentence of the law,
in the usual manner, on the unhappy criminal; ahttlvwas fixed to take place on
Monday morning next. [3]

[1] Stephen J. resigned as temporary Justice oStipgeme Court on 27 May 1826,
and was not sworn in as puisne Justice until edolyember 1826. See C.H. Currey,
Sir Francis Forbes: the First Chief Justice ofSlapreme Court of New South Wales,
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Angus and Robertson, Sydney, 1968, pp 97-98; Aliestra3 June 1826. In the
meantime, Forbes C.J. sat alone.

[2] The Monitor reported this case on 4 August 18&#8fing that Butler was a convict
assigned to the service of his wife, who lived atrtBnd Head. The victim,
Catherine Collins, also known as Kitty Carman, was a lodger in the same house.
[3] In this case, as in many other murder casestrial was held on a Friday and the
prisoner condemned to die on the following Mond&yhis was consistent with the
provisions of a 1752 statute (25 Geo. lll c. 37, Aat for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, @érsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be twelthe Monday. By holding the
trials on a Friday, the judges gave the condemmesdners an extra day to prepare
themselves for death. The Act restricted the ojpmity for clemency in murder
cases: see Australian, 5 August 1826, pp 2-3. Bydf.the Act, the judge was given
power to stay the execution; for another exampl¢haf, see R. v. Fitzpatrick and
Colville, June 1824.

For the governor's decision that the prisoner shinaing, see Chief Justice's Letter
Book , Archives Office of New South Wales, 4/66p174.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 05/08/1826

The unexpected delay in the execution of CharleteBuvho suffered on Thursday
morning,[3 August 1826] occurred partly on accooithe reason stated in our last,
and partly owing to an Order of the King in Councén Order which has recently
reached the Colony. In England the fate of crifsimeho receive, or who are liable to
receive sentence of death, frequently depends m¢he opinions of the Judge who
happens to try them. He is considered best atdpeak of the features of the crimes
committed, and say, whether any thing exists inviddal cases, calling for the
exercise of clemency, or for a mitigation of punmnt. Circumstances which may
affect the doom of the culprits sometimes appeagnine cases are settled by the
King in Council, but for the most part the Judg&ses, or the Judge's sentiments are
the main guide. This is a weighty responsibility & Judge, and we therefore do not
wonder at the Chief Justice of a distant Colonyirigedelicate in the exercise of it
himself, when he might with propriety leave thaspensibility in the hands of the
Executive Authority. - Accordingly the Chief Justicwhen requested by the late
Governor to express an opinion in capital casegHerguidance of his Excellency,
very wisely adopted the course of laying before @mvernor the notes taken on the
trials, unaccompanied with comment, and immediatatygested to Lord Bathurst the
propriety of the Governor receiving the assistamican Executive Council as to these
matters, after the manner of the Royal Council amd. This suggestion has been
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replied to. And an Order of the King in Councilhieh, as we have stated, has just
reached the Colony, ordains, that when a crimiaal lieen capitally condemned, the
Executive Council shall meet and finally determiwbgether he must be executed. So
stood the case with respect to Butler.

In the generality of capital cases, the assergbtf the Council for the above
purpose, will be attended with no inconvenience, we can hardly see how it is
possible, however expeditious matters may be cdaradutor the Order in Council to
be complied with in cases of murder, and withootating a public and peremptory
law - a law which cannot be dispensed with by oaféhe King in Council ... a law
which requires a person convicted of murder toXxeeeted, within twenty-four hours
after the verdict of the Jury is recorded. Fowséhwials Friday is usually selected, in
order to evade the strict letter of the law, by mgkSunday, which is in law a dies
non intervene between sentence and death. Amdgl endure till late on Friday
night, it might last till Saturday. The time foaling together a Council, and going
through all the forms rendered necessary by the2iQis obviously too short, unless
the law we have alluded to be violated. The Cdumas called together in the case of
Butler, but we believe that the power of doing st e fully considered before its
interference on a similar occasion will be called f..

EXECUTION. [*]

Charles Butler, who was tried yesterday week amdhdoguilty of murdering a woman
named Collins; who was sentenced to pay the fodeihis life on the following
Monday; was in some measure prepared for the aavient, but had it deferred from
that day, suffered on Thursday morning. He pre@dssmself a protestant. The Rev.
Mr. Cowper attended him assiduously, and endeadotaréring the unfortunate man
to a sense of the enormity of the crime for whigktice demanded that he should
suffer a premature - an ignominious death - thab@en confession of the part which
he taken in depriving the hapless woman Collinexastence, would not tend to make
his final exit from this world the more painful, maletract from that shew of
commiseration which witnesses of his untimely ermdil naturally feel, and which it
was a foolish and a very general idea with manggeunfortunately situated like
himself, would not be afforded, when the culpriomptly confessed his crimes, and
that his punishment was called for to appease dles lof outraged justice. On
Monday, when the fatal warrant was momentarily etgetto arrive, Collins appeared
firm and composed in his demeanor. He spoke Mtle,liand maintained his
innocence of the horrifying crime of murder. Supsently he admitted having been
present when the woman met her death, but deni@aticipation in it himself. He
accused two men, who have since been apprehendelbdged in Gaol, of having
been the assassins. That those were the men whoghaowed in a boat with
himself, and the woman Collins, to some distancéhepHawkesbury River, satisfied
their murderous dispositions by throwing their legsl victim overboard. Whether
any violence had been committed on her previousyis taking place, he would not
disclose. From the circumstance of a severe gaisig lnliscovered on the cheek bone,
when the body was found, it was conjectured thatesadditional violence had been
offered. At nine o'clock, or a few minutes aftet,Thursday morning, Charles Butler
left one of the condemned cells - repaired to thealplace of execution, at the back
of the gaol - and, after passing a short time iayer, with the Rev. Clergyman,
ascended to the fatal platform. When the ministdrsleath had completed their
preparations, and when the last sound of retredtintsteps, as the Clergyman and
other descended from the scaffold, had died aweydtop was let fall - the criminal
became suspended between earth and heaven. Hissigppeared long and painful;
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and between seven and eight minutes had slowlyrexpere the body ceased to
exhibit symptoms of animation. This unnecessaojgmgation of punishment, at the

view of which humanity shudders, was thought togiodte in the executioner's

negligence. This unhappy man had a wife - she appleto have scarcely seen 17
winters; and in her manners, exhibited symptonsring and unaffected grief.

See also Sydney Gazette, 5 August 1826.
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AUSTRALIAN, 09/09/1826

Supreme Court of New South Wales

Forbes C.J., 8 September 1826

ISAAC SMITH, was capitally indicted for the wilful murder ¥fm. GREEN - and
DENIS MOORE, for aiding and abetting.

Captain JOHN BRABYN, J.P. residing in the neighbourhood of Windsor,
recollected Sunday, the 20th of August last - abmaif-past two o'clock in the
afternoon of that day was walking in his verandahgen at some distance of, the
prisoner Smith and his (Capt. B's) female servldDITH CONNOLLY were
observed conversing together - saw the prisonersose violence towards the girl,
who was then on her way home from Church, and iniabelg despatched constable
Green, (the deceased) to the protection of the- ginlortly afterwards it was reported
that Green was murdered - the prisoner Smith wasustody, and had repeatedly
confessed his having committed the act - the peissrronduct appeared to be that of
a savage - he exulted in his diabolical deed, aqiessed sorrow that he had not
imbrued his hands in the blood of others.

THOMAS FINCH, in the employment of Capt. Brabyn, deposed tdrttataeard,
at about half-past four o'clock on the day befdatesl, cries of "murder” - they were
distant about one hundred yards, or perhaps mbeehastened in the direction from
whence the cry seemed to proceed, and found tl®nmi (Smith) employed in
encouraging a bull-dog to attack the deceased newdt requested Smith to call the
dog off, when the latter threatened to "serve" egBithe same way if he dared to
interfere - witness left the spot for a few momengpread an alarm - returned with
assistance, and found the deceased stretched ogrdabke nearly lifeless - he was
conveyed to the general Hospital. The prisonen Wi$ dog was standing a few yards
off. A Windsor constable who took him into custodigposed to several unfeeling
expressions having been subsequently uttered byptisener within his victim's
hearing, such as upon his hearing a groan fromrGGweeo lay in an adjoining room, -
"Ah, you'd be settled before morning, and stiffhe constable further deposed, that
upon prisoner being brought near to deceased'stbedatter accused him of being
his murderer. Prisoner not only confessed theerimt avowed that he had broken a
pistol over the deceased's head. A waistcoatestawith blood was found on the
person of the other prisoner (Moore.) He was thi@ion of Mr. Thomas Allen, the
examining surgeon, that the severe distinct aral fmbunds on the superior part of
the head, had been produced by blows.

Smith in defence affirmed that the constable hest fissaulted him, and what he had
done was under the impulse of irritated feelinge ékculpated the other prisoner
from any participation in his crime.

The Judge summed up.
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The Jury acquitted Moore, and found Smith guiltgentence of death was then
pronounced on the unhappy man Smith, to be caingd execution on Monday
next.[*]

EXECUTION.

Isaac Smith, who was found guilty on Friday lasthaving murdered a constable,
named Green, in the neighbourhood of Windsor, piaédforfeit of his life on the
gallows, during the forenoon of Monday. It did medint many minutes to ten o'clock
when the Sheriff entered the gaol, provided with fdtal death warrant. At this time
Smith was in one of the condemned cells, situatethe right of the right side of the
prison, in communication with the assiduous Romath@lic Clergyman, Mr. Therry.
When it was announced to the criminal that the tpeemitted by the just, but
outraged laws of his country for repentance, anklimgahis peace with the Almighty,
was drawing fast towards its completion, he advdrfoe the last time towards the
door of his cell, and accompanied by the Rev. Giman, who walked on his right -
the Sub-Sheriff, several constables, and othemscgeded along the front of the
prison, and through a central passage leadingtijiresvards the yard, where stood
upreared the gloomy apparatus of death. An Officarard with bayonets fixed, was
ranged nearly in front of the gallows, by the sidevhich lay on the ground a rudely
constructed coffin, in such a situation as coulsksely fail of meeting the eye of the
criminal on entering. Nearly all the differentdabk in confinement, many of them
heavily ironed, and many divested of those incumiea, were as usual grouped
together on one side - a number of spectators wewded together on the height
overlooking the rear of the prison. Smith's stepha proceeded from the cell was
firm and regular - his conduct and manner of spealihen at the foot of the gallows
and after hearing the Sub-Sheriff read over highdearrant, betrayed no simptoms
of intimidation or discomposure. He made no seafethaving perpetrated the
appalling crime for which he was about to atonel artempted to excuse himself, by
stating, that his unfortunate victim was the aggpes that being aware his resisting a
constable would probably subject him to transpmmat he preferred drawing on
himself the law's severest rigour, by sating hisndeiac vengeance in blood and
murder, to the former mode of punishment. His wgowkre uttered audibly and
distinctly, but without leaving to the hearers gmarticular reason to infer that the
wretched culprit was impressed with remorse oraserfor the consequences of his
act. He knelt down, and remained for some timprayer with the Clergyman. He
appeared to lose none of his firmness on ascenditige fatal platform, from whence
the Clergyman descended, after communicating fomesotime longer, and
recommending the culprit to withdraw his thoughtsni a fragile existence, and
address them towards his Redeemer. For a few nertrewretched criminal was
left to himself - he attempted to clasp both hatodgther in a posture of supplication
- on a prescribed signal by the Sub-Sheriff thepdfell - the wretched man's
convulsive struggles continued perceptible for s@veninutes after - his death
appeared to be a painful one. Smith's person evasahd robust - his age about one
or two-and-thirty. His manner during trial, and @mviction was extremely hardened
- it is not always that men of Smith's descriptwait the approach of an ignominous
death with so much apparent indifference, as wases on the foregoing occasion.
[Stephen J. resigned as temporary Justice of theeghe Court on 27 May 1826, and
was not sworn in as puisne Justice until early Mdwer 1826. See C.H. Currey, Sir
Francis Forbes: the First Chief Justice of the Suq@ Court of New South Wales,
Angus and Robertson, Sydney, 1968, pp 97-98; Aliestra3 June 1826. In the
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meantime, Forbes C.J. sat alone.] This trial was e¢ported by the Sydney Gazette
on 9 September 1826.

[*] In this case, as in many other murder cases ttial was held on a Friday and the
prisoner condemned to die on the following Mond&yhis was consistent with the
provisions of a 1752 statute (25 Geo. lll c. 37, Aat for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, @érsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be twelthe Monday. By holding the
trials on a Friday, judges gave the condemned peisoan extra day to prepare
themselves for death. See R. v. Butler, July 18Pke Act restricted the opportunity
for clemency in murder cases: see Australian, SuAu@826, pp 2-3.

On 10 September 1826, Forbes C.J. told Governotinbathat there were no
circumstances in the case to favour Crown mercwrlily replied on the same day,
with his decision that the prisoner was to hangeClustice's Letter Book , Archives
Office of New South Wales, 4/6651, pp 75-76.
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SYDNEY GAZETTE, 09/09/1826

Supreme Court of New South Wales

Forbes C.J., 6 September 1826

JOHN GRIFFITHS, a prisoner on board the Phoenix-hulk, was indictader the
statute of the 43d Geo. IIL] for an assault, with intent to murder, on thesper of
HUGH CARLING, also a prisoner in the hulk, on the 18th day afyNast.

Hugh Carling, having been sworn, was proceettirdgtail the circumstances of the
outrage, when he was interrupted by His Honor theefClustice, enquiring whether
he was not the man who had, some time since, bieenfor a supposed murder, and
had sentence of death passed on him. The witregsdghreplied in the affirmative,
His Honor applied to the Crown Officer to know wiet he had not some other
witnesses from whom the Court would be able toecblthe circumstances of the
case, as, in point of fact, Carling stood with jodgnt of death on him, though, from
matters which had come to His Honor's knowledgeesthe trial, he was satisfied of
the man's innocence and had recommended him fabsolute pardon, which had
been sent home for approval. The witness was dowly directed to withdraw 2]

Mr. JOHN SLIGHT, Superintendent of the Hulk Phoenix, deposed, ¢tmathe
18th of May, being on shore, he received a notmftbe Assistant Superintendent,
stating that the prisoner had struck Carling wittleaver, and that he considered the
wound mortal; witness went immediately to the umgjtsurgeon, Dr. Mcintyre, and
having made him acquainted with the circumstanoey both proceeded on board,
where the witness saw Carling with the right sidéie face, a little below the eye,
dreadfully cut; witness enquired of the prisoneryvie had committed such an act,
when he replied that Carling had been the causeding men to Port Macquarie,
and also of having people punished in the hulk, that| if he had five hundred lives,
he would take them and also, if he had an oppitytuthe life of another man on
board, who, witness afterwards learnt, was one Rowre of the boatswain's mates.

By the Court. --- Witness held out no promisehte prisoner to induce him to make
this confession; the prisoner admitted striking lidgr he did not say what with;
witness did not see any iron about the place; tloeldv appeared to have been
inflicted with a sharp instrument.
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EDWARD POWELL, a prisoner on board the hulk, acting as boatswanate,
deposed, that when the assault was committed heirwdee rigging taking down
some clothes; when he came on deck he saw Caileglibg from a cut on the right
check, as if with an axe; witness asked what hadezhit, when some one said that he
fell from the rigging, but which witness knew notlie the case, as no other person
was there but himself, witness could not say whavas made that reply, as the
prisoners were all crowding round; the prisoner wasn on the quarter-deck, in
charge of the sentry.

JAMES WRIGHT, a corporal in the Buffs, deposed, that he wadwy on board
the hulk, on the 18th of May; was sent for by teetsy on the quarter-deck, who told
him that the prisoner had come to him, and givenskif up, stating that he had
murdered a man on the deck. MPICER, the Assistant Superintendent, asked the
prisoner who he had done in. He replied that halévaot satisfy him by giving him
any reason, and that there was another man on mdanoh he would serve the same
way. A cleaver was found near the wounded maheatime.

JOHN STEWART, a soldier in the Buffs, deposed that he was dy dsi sentry on
board the hulk, on the 18th of May, when the prsocame and gave himself up,
saying that he had committed murder; Mr. SpicerAksistant Superintendent, came
up, and had him handcuffed; when the prisoner hd#wtdCarling was not dead, he
observed it was not his fault, that he meant tbHih, and if he thought the blow
which he had given would not have killed him, hewdd have had another that
would, and also that there was another man on behoin he would like to serve the
same way.

Mr. Sleight recalled by the Court. --- Witnesd dot examine the wound on Carling
merely saw it as he lay in bed; he was not insémsihen witness saw him, but that
was some time after the wound was inflicted; nealeserved the prisoner to exhibit
any signs of mental derangement; he was alwaysedssy wicked.

The prisoner being called on for his defenceedtathat a quarrel had occurred
between himself and Carling relative to a shirgtt@arling used provoking language,
and struck him first with a billet of wood.

JAMES ROBINSON, a prisoner on board the hulk, on being called astness on
behalf of the prisoner, was questioned by His Ha®to the sentence which he was
under, and it appearing that Judgment of deathbiesh recorded against him, His
Honor observed, that he was not a competent wittegsdesired him, nevertheless,
to go on with his testimony. Witness was not pnesénen the blow was given; heard
high words between the prisoner and Carling, and agiece of wood in Carling's
hand.

CHARLESDALY, a prisoner, under the same sentence of the lastss, deposed
that he heard a dispute, between the prisoner anéh@, about a shirt; saw Carling
take up a piece of wood, larger than witness's amd, make a blow at the prisoner,
which he caught on his arm; was not present whemptisoner struck Carling.

His Honor, in summing up the evidence, obsertkalt the case before the Court
was one of difficulty, owing to the peculiar circatances under which some of the
witnesses were placed, and also the absence ofterimheevidence, that of the
surgeon, who could have spoken as to the partichiaracter of the wound. It was a
serious prosecution, and one, the event of whiaghtriead the prisoner to the gibbet,
as he was indicted under an Act, which made cutimgounding, with intent to Kill,

a capital felony, without benefit of clergy. Hi®hbr also remarked, that he had gone
beyond the law in admitting, as witnesses, persbo tad sentence of death passed
upon them, but he did so, from a consideratior, tifvg outrage was committed in a
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place where the witnesses were all in a situationto come regularly before the
Court, and on that account he felt himself warrdntereceiving testimony, which,
under other circumstances, he should have reject€de question, then, for the
consideration of the Jury, from what had been tetad them in evidence, was, first,
whether the prisoner intended to do some bodilynhand secondly, whether there
appeared to have been that degree of provocatibichywhad the man died, would
have entitled the prisoner to a verdict of mangtielg as, under Lord Ellenborough's
Act, the violence should be committed in such a waaythat it would have been
murder had the party died. Verdict --- Guilty. riRended. [3]

[1] The reference is to Lord Ellenborough’'s Act.n @e legality of prosecutions
under Lord Ellenborough's Act in New South Waleg R. v. Smith, January 1825.
[2] Carling (or Carline) was originally convicted murder. He received a pardon for
that, and eventually was released from custodyphlyt after a trial for piracy; see R.
v. Webb, 1825; R. v. Flanagan et al., 1827.

[3] According to the Australian, 13 September 1&fiths was sentenced to death
on 11 September 1826, but Forbes C.J. "said tbat fFome circumstances which had
arisen in the case, he should be disposed to reeodhia mitigation of the severe part
of the sentence."” The Australian said he had Beapitally convicted under the late
Lord Ellenborough's act, of cutting and maimingthwintent to kill". It appears that
he was hanged in October 1827: see Archives Offiddew South Wales Reel 624:
Copies of Letters to the Judicial Establishmermef from Col Secty. Alexr McLeay
to Sheriff John MacKaness, 14 Oct 1826.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 23/09/1826

Supreme Court of New South Wales

Forbes C.J., [1] 20 September 1826[2]

JOHN RIDGWAY, SAMUEL CHIP, EDWARD COLTHURST, and one
STANLY, [3] not before the Court, were indicted for theélfut murder of an
aboriginal native youth, called TOMMY, at Miau River, near Port Stephens, on the
8th day of May last.

The following are the circumstances detailed indemce: - It appeared that at a
station near Port Stephens, where a person nanmedngeon acted as overseer to Mr.
Lord, there were three huts - one occupied by Peoin, one used as a store, and the
third at some short distance from the others, witamall creek between, was the
dwelling of the three prisoners, a man named Stamhp has since absconded, and
another man. A day or two before the 8th of M&g deceased boy had been about
the place, and on the 8th was in Pennington'svioén some of the prisoners were
sent in search of some strayed cattle. They retuabout 12 o'clock the same day,
stating that they had not been able to find themd, as they were crossing the creek
on the way to their own hut, Mr. Pennington, whoswanfined with a bad leg, heard
one of them say, "let us drown the little b-g-The deceased was in Pennington's hut
at the time. Shortly after the prisoner Colthuraie in, telling the deceased that
"white man wanted to give him something to eatpktbim away to the prisoners' hut,
and when he came there Stanly went out, and retuwith some wet curryjong,
which was described by the witness to be a barkl usgtead of rope for various
purposes, asking Chip if that would do? Chip egpliyes,"” and soon after he and
Stanly went on board the boat, to proceed, as shel; to the cedar raft, taking with
them the deceased, and leaving Ridgway, and soherspton shore. As the boat
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pushed off, Ridgway called out, "mind the young-bépes not jump over the bows,"
when some one of the party on board replied, "Cdillwake care of that." The party
who remained on shore then proceeded into the kasshhey said, to look for a
kangaroo, taking the same direction as the boatdfusing to allow one of the men,
the same who gave evidence to this effect, to apems them: after the lapse of
about an hour the boat returned, but without tleedsed, and nearly at the same time
the other party also came back. Mr. Penningtotedtahat when the boat came back
he distinctly heard, from the hut where he satni$taay, "do not say any thing about
it," and that he felt convinced the boy had beenhguend to, but he was afraid to
make any enquiries, from an apprehension that sgatevould be laid for him if he
did so. It was also in evidence, that in two aeéhdays after this occurrence, the
native who had brought the boy to the station, caeweral times and made enquiries
after him, and not receiving any satisfactory actsu manifested extreme
dissatisfaction and anger. About nine days afterthe 17th of the month, a drowned
body was seen floating in the river, and on a repeing made to Mr. Pennington, he
gave dirrections that it should be drawn ashore lainded, which was accordingly
done. The witness, who deposed to this fact, ¢teiat he believed the body to be
that of the deceased boy, Tommy, but that it washisfigured from being eaten, as
he thought by the crows. Stanly, who was presdmgnathe body was brought on
shore, observed, that "it looked very like himseadind that he supposed he had been
crossing the river by a tree, had fallen in andnbdewned; and on a subsequent
occasion observed to another witness, that he didhink the blacks would come
again about the place to be used as guides, omatcobthe boy being put aside. The
Chief Justice, in putting the case, depending akditon circumstances, to the Jury,
observed, it was hardly necessary for him to say liis Majesty's white subjects in
this colony were as amenable to the laws, for micdecommitted on the persons of
the natives as if it were perpetrated on any atli¢he inhabitants.

His Honor had seen some of the natives brougfre the Court for outrages
committed on the white people, and if, therefohe, blacks were liable to the penal
consequences attendant on a breach of the lawsdsvilae whites, certainly the
whites were responsible for acts of violence towah#m; and surely in no case more
than murder. The natural instinct that was in mapelling him to the preservation
of life, was of itself sufficient to shew that tiew, as regarding murder, was not
confined to persons or to places; it was not mpaiciit was not local, it was the laws
of nature and of God, and equally extended to alikimd. His Honor then minutely
recapitulated the evidence, remarking on its vai@oints as they affected the
prisoners, and the man Stanly, who, though not rbeethe Court was equally
prosecuted with them, and stated that as all wegaged in one common transaction,
what one said or did, was to be taken as evidegaast the whole. The accounts
given by the prisoners also at their examinaticgfete the Magistrate, was evidently
untrue. They then stated that, on the day chargdt information, they had none of
them seen the boy about the place, and that irctdo@ntradiction of the positive
testimony given by the witnesses, some of whom wéthkeir own party. His Honor
did not wish to put the case to the Jury stronggirest the prisoners than the
circumstances required, but most certainly it inspegl itself strongly upon his mind,
throughout the whole of the case, that the boy Ibeeih made away with. It was
entirely for the consideration of the Jury, whettier facts detailed in evidence were
strong enough to warrant their pronouncing the awdudict of guilty; if they had any
doubts they would give the prisoners the benefthem; if not, they would discharge
their conscience. The Jury, after a short consoiftareturned a verdict of Guilty.
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His Honor then proceeded to pass the sentenceeolath upon the prisoners. He
observed, that the Court had in vain looked for #myg like a motive which could
have induced them to perpetrate the crime of wthely had been convicted. It was
proper that, if the natives were to be kept in satipn, and to pay the dear penalty
which they sometimes do for some small crime, thay should also be protected
from outrage, and His Honor hoped that the exaropléhe prisoners would show
others that they could not destroy the natives witpunity. They were ordered for
execution of the 23d instant. [4]

[1] Stephen J. resigned as temporary Justice oStipgeme Court on 27 May 1826,
and was not sworn in as puisne Justice until edolyember 1826. See C.H. Currey,
Sir Francis Forbes: the First Chief Justice of$lapreme Court of New South Wales,
Angus and Robertson, Sydney, 1968, pp 97-98; Alimtra3 June 1826. In the
meantime, Forbes C.J. sat alone.

[2] As it often did, the Sydney Gazette got thisedewrong. The trial was held on
Wednesday, 12 September 1826: Forbes to DarlingSedtember 1826, Chief
Justice's Letterbook (Archives Office of New SoWhles, 4/6651, p. 77.

[3] Stanley was tried and found guilty on 3 Mard2I: see R. v. Stanley, March
1827. For other cases concerning the killing beotAborigines in this period, see R.
v. Lowe, May 1827; R. v. Jamieson, May 1827.

[4] The 23rd of September 1826 was a Saturday.s ifdicates that this was not a
normal murder case. Most murder trials were heardridays, and if found guilty,
the prisoners were hanged on the following Mondimy,accordance with the
provisions of a 1752 statute (25 Geo. lll c. 37, Aat for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, @érsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be baldhe Monday. By usually
holding the trials on a Friday, judges gave thedemnned prisoners an extra day to
prepare themselves for death. See R. v. Butldy, 3826. The Act restricted the
opportunity for clemency in murder cases: see Aliatn, 5 August 1826, pp 2-3. By
S. 4 of the Act, the judge was given power to steeyexecution; for an example of
that, see R. v. Fitzpatrick and Colville, June 1824

A new policy was put into effect in 1826. The Mamijt 13 October 1826, reported
that "In order to increase a more powerful exaniyl¢he execution of criminals, it is
in contemplation to make the actual scene of thespective crimes in future the
place of punishment. With this view it is supposkedt the delay has taken place in
allowing the law to take its course in the caseriné unfortunate men who are now
awaiting the awful mandate. Port Stephen - PartamaBathurst - and Burwood,
will in that case, witness the operations of reitiNe justice.” This was of doubtful
legality where the crime was murder, due to s. lthef murder Act. It was not
possible to reach Port Stephens so quickly. SeeRilv. Mustin and Brown, October
1826.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 14/10/1826

Samuel Chip will be conveyed to Port Stephens,thace expiate the awful crime of
murder at such time as the Executive Authority rifaigk proper to appoint. We
fervently trust, after this just but terrible examppeople in this land will - 'Cease to
do evil, and learn to do well." The Governor hagaanful but imperative duty to
perform --- but he must not bear the rod of officeain. To spare such men would,
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indeed, be a waste of mercy. Too long have thekeits abused clemency. Oh, that
the living --- the living --- may lay such things theart, and profit by the awful
spectacle that will take place.

[*] In fact, only Colthurst was hanged, and that jiaracy rather than murder. On 21
September 1826, Forbes C.J. sent his trial noteshisf case to the Governor,
suggesting that it should be referred to the ExeeuCouncil before the sentence
should be carried out, because of the "peculiaitthe case": Chief Justice's Letter
Book , Archives Office of New South Wales, 4/66%l,77. (On the practice of
Crown mercy, see also R. v. Butler, July 1826.)

The Executive Council discussed the case of thé $tephens murderers on 21 and
23 September 1826 (Executive Council Minute Bodkshives Office of New South
Wales, reel 2436l, pp 74ff). Forbes C.J. introduttee case of Colthurst, Chip and
Ridgway, saying "it was, however, attended with sotircumstances of difficulty,
and he recommended the examination, by the Cowfdihe principal witness on the
Trial, Mr. Pennington, as likewise that Mr. Lord,whom the prisoners were assigned
Servants”. Pennington's letters showed that heeveel that Tommy had been
murdered by the prisoners, even before the bodyfovasl.

The Executive Council minutes for 23 September 1836, "After the most mature
deliberation it appeared to the Council, that exenas become so imperatively
necessary from the circumstances of recent ocatgrdhat it was recommended in
the case of Samuel Chipp, the Law should take owsrse, and in that of John
Ridgway and Edward Colthurst, that they should éspited until the case should be
further considered." The minutes continued: "Irrygag the Law into effect against
Samuel Chipp, it was recommended that he shouleixbeuted at Port Stephen, and
further, that a high reward be offered for the appnsion of Thomas Stanley"... The
minutes continued "the Council likewise advised th@ Governor should express in
the strongest terms, its marked disapprobatiohefmanton aggression which appear
to the Council to have been heretofore made orNtitieve Black Inhabitants in the
remote parts of the Colony."

On 8 October 1826, Governor Darling sent the cab&sdgway and Colthurst to Earl
Bathurst, with the recommendation that they shdoddeprieved but transported for
life to Norfolk Island and put to hard labour inachs. He made clear that the final
decision rested with the King. His despatch ex@di "Samuel Chipp and Thomas
Stanley are supposed to have been the Principdlssract. The former has been
entered for execution at the place, where the musds committed. Stanley, who
absconded after the event, has been apprehendgdvitinin these few days, and is
now awaiting his trial. Ridgway and Colthurst, ficonsidered less criminal, are
therefore recommended to mercy." (Source: HistbRecords of Australia, Series 1,
Vol. 12, p. 632; and McLeay to MacKaness, 25 Noveni826, Copies of Letters to
the Judicial Establishments, Archive Office Reed §2The governors had discretion
to exercise Crown mercy on behalf of all prisorseatenced to death except those
convicted of murder or treason. In the latter saige final decision had to be made
by the King on the advice of the British governmesge Historical Records of
Australia, Series 1, Vol. 12, pp 644-645; corresjmte between governor and
judges, 1828, Chief Justice's Letter Book, Archiwffice of New South Wales,
4/6651, pp 190ff.

After Stanley was captured and convicted, he ard @kre both condemned to die at
Port Stephens. On 30 March 1827, the gaol goveBteel, was told that they were
to be taken on the next day to the Lambton cuttehe conveyed to Port Stephens.
However, later the same day, Governor Darling detithat the Lambton was too
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"crowded" to take them on that trip. (Source: May.¢o Mr Steel, 30 March 1827;
McLeay to Mackaness 30 March 1827, both in Copiedaiters to the Judicial
Establishments, Archives Office of New South Wakesel 624.)

Eventually, both Chip and Stanley were reprievesvelf, and sent to Norfolk Island
to work in chains for life. (Source: Sydney Gaoltifance Book 1825-1828, Archives
Office of New South Wales, Reel 851, 4/6430.) [srbecame convinced that
Governor Darling was autocratic. Part of his emwke for that was " Shameful
neglect of executing sentences - Port Stephens.taBeat is, he blamed Darling for
the failure to execute Chip and Stanley, afterERkecutive Council had agreed that
they should be hanged. (Source, document appgrenEorbes' handwriting, in his
personal papers, Mitchell Library, A 743.)

Colthurst was placed on a ship for transport toftNkrsland, but he was one of the
pirates who seized the vessel while at sea. Fauilty of piracy on rather slim
evidence, he was one of the few pirates choser thalnged. The choice was made
on the basis of the seriousness of his previoweno#, that is murder. In effect then,
he did hang for the murder of the Aboriginal bogsgibly the first European to do so.
See R. v. Walton et al., February 1827.

Forbes C.J. wrote to his friend Horton about thisld May 1827 (Mitchell Library,
Reel CY 760), knowing that Horton would have to sider the case of those
convicted of the crime. He said that the fathethef murdered boy slew the first
white man he came across "according to the riteitountrymen, which demands
blood for blood"; the man killed was call®@licDONNA, and had had nothing to do
with the murder of the boy. Forbes also said @f@p was in a cell for seven months,
awaiting execution, and that four times he was e@no be ready the next morning to
be taken to his place of execution. "Colthurst bhadn convicted of another capital
felony, and on the scaffold acknowledged the murdBut it had now become too
late to do justice by executing these murderef®-ldng confinement and torturing
suspense of Chipp, had awakened a strong sympatbgagthe public - his sentence
had been immeasurably increased by the delay exgsution - and about the latter
end of last month, the governor brought the cas€tpp and Stanley before the
Council, upon no other plea than the long intersiate their execution had been
awarded - |, for one, yielded to the merciful sideut a more cruel, unprovoked, and
atrocious murder | never tried - | hope, howeveat the sentence of these men will
be commuted by His Majesty - the feelings of théljguhere would be wounded by
seeing the law put into force after so long, anaesassary, an interval of suspense -
increased as it will now be by reference to England

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 25/11/1826

Supreme Court of New South Wales

Trial, 24 November 1826

SARAH RADLEY was indicted for the wilful murder of her husbaod,the 2d day
of November, instant.

The particulars of this case have been alreadyleeta this Journal. After a lengthy
examination of several withesses, the Learned Judgeged the Jury, and observed,
from all the circumstances of the case, that thibelation, or previous malice
necessary to constitute the crime of murder wagimgnbut if they were of opinion
that the blow which caused the death of the dedeasas given under the sudden
impulse of passion, they would find a verdict ofnslaughter; if, on the other hand
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they should think the infliction of the wound wasogether accidental, they would
acquit the prisoner. The Jury, after a short clhasan, returned a verdict Guilty of
Manslaughter.

After the verdict was delivered, His Honor obsertkdt he was not at that moment
prepared to pass sentence, and intimated to thiegAéittorney General, that, on
account of the present crowded state of the gaol, and for the sake of an almost
infant child of the prisoner, which appeared before the Court he had no
objection, with the consent of the Crown Officer, and provided theetas were
approved of by him, to admit the prisoner to b@ilappear when called on to receive
the judgment of the Court. The prisoner was subsetly discharged upon her own
recognizance in £100, and two sureties in £50 dadppear when called on.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 02/12/1826

Supreme Court of New South Wales

Forbes C.J., 29 November 1826

WILLIAM WELLS, of Sydney, victualler, was indicted under LordeBborough's
Act, [*] for shooting atWILLIAM HODGES, with intent to kill, on the 5th of
October last. Two other counts in the informatitvarged the prisoner with intent to
maim, and also to do some grievous bodily harm.

The circumstances detailed in evidence wereflpres follow. The prisoner,
William Wells, in the month of October last, ocoeghia house situated at the corner
of Pitt-street, Sydney, held from Hodges on a ldaséwvo years, and an agreement to
quit at the expiration of that term, on receivingaice three months previous. The
conditions, however, were not complied with by phiesoner, who refused to give up
the premises according to the contract, in consezpief which a dispute occurred
between the parties, and Hodges placed the matteeihands of a solicitor. On the
5th of October, in the evening, Hodges went tohibiese of the prisoner, in company
with another person, in consequence, as he stafed,message he had received,
through his solicitor, informing him that the pni®y would compromise the business
and give him up the house. On entering he calledafglass of grog which was
handed to him by the prisoner, and which he draitkout any conversation taking
place between them, and then went away. In abouinate and a half, he again
returned, and commenced abusing the prisonerngdiim a scoundrel and swindling
rascal for not giving up the house according to &ggeement. The prisoner
recriminated, accusing Hodges of having injured dredit in various ways, and
declared that he would as soon shoot him as eaupjser and go to bed, and, finally,
came from behind his counter, pushed him downtéjessnto the street, and shut the
door. A number of people were, by this time, atlel outside, and Hodges finding
that he could not again get admission into the épusshed forward to the shop
window and broke several panes of glass with lesatied fist. The prisoner then
went into a little room adjoining the shop and read with a pistol, calling out to
Hodges that if he broke any more of the windowswwmild shoot him; Hodges
replied, "you shoot me, you scoundrel! that is mdnan you dare do,” and
immediately sent his fist through another panghatsame instant, the prisoner fired,
and Hodges received a wound in the temple, and falbm the testimony of another
witness, however, who detailed the circumstancesmonutely, Hodges did not fall,
but staggered backwards, and, on recovering himsglhin rushed towards the
window and demolished some more glass. Dr. Blavith was called in to attend
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Hodges, stated that he had received an irregutagitlodinal wound in the temple,
about an inch in length, which appeared to haven lieficted by slugs. The outer
table of the scull was fractured, and death mightehbeen the consequence of the
injury received. On a cross examination, howev&r, BLAND admitted that,
supposing the pistol had only contained powdegnfrants of glass through which the
pistol was discharged, might have been impelledthi®y wadding, and, from the
situation of the parties, being so close togethempduced the wound, but,
notwithstanding, he was of opinion it had beenictéd by slugs or some irregular
body.

The Chief Justice, in summing up the evidentaged to the Jury that, to sustain an
information, under the statute of the 43d of Ged, 8ommonly called Lord
Ellenborough's Act, it was necessary, not only thatound should be inflicted which
might have caused death, but it should also bengiwveer such circumstances of
malice, as if death had ensued it would have beem@en. His Honor then minutely
commented on the evidence at considerable lengthledt the case entirely with the
Jury to consider, from the testimony brought fomydirst, whether the wound might
or might not have been mortal; secondly, whethergistol was actually loaded, or
whether, if only charged with powder, the glassimgfavhich it was placed, might not
have been impelled by the force of the wadding, lade caused the injury; and,
thirdly, if they should arrive at the conclusioraththe pistol was loaded, whether
there was not that degree of provocation on thée gfdrlodges to rouse the passions
of the prisoner to such an extent as to excusadhke afterwards committed.

The Jury, after a short consultation, returnedrdict of not guilty.

The trial seemed to create a considerable istietiee Court being crowded in all
parts.

[*] On the legality of Lord Ellenborough's Act indw South Wales, see footnote 1 to
R. v. Smith, January 1825. This case was alsortegadoy the Australian, 2
December 1826.
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SYD1827

AUSTRALIAN, 03/02/1827

Supreme Court of New South Wales

Forbes C.J., 2 February 1827

GEORGE WORROLL stood capitally indicted for the wilful murder of
FREDERICK FISHER , on the 17th of January last. [1]

Mr. DANIEL COOPER deposed that the prisoner came to him severaktipreor
to the deceased being found, respecting some papleich were the title deeds of a
farm belonging to Fisher, in the district of Campbewn; these papers were in
witness's possession and prisoner said if withesddwgive them up he would satisfy
a debt due to witness about £80. Witness pressedohstate what had become of
Fisher; but prisoner, in an indifferent mannerddae had gone out of the country to
avoid a prosecution for perjury. In another cosaéion which witness had with the
prisoner, he said that Fisher had given him a paettorney to act for him; but
witness never saw any such document.[2]

JAMES CODDINGTON, is overseer of a farm belonging to last witnessthe
district of Campbell Town. On the 8th of last Juie was in the township, and met
the prisoner, who proposed selling him a young éondich witness partly agreed to
buy; however, having some scruples that the hasedrly belonged to Fisher, who
was then reported to have absconded - witness stgfut see prisoner's authority for
selling the animal, when he presented a bill oésalnd receipt for 134l. for four
horses, signed "Frederick Fisher."

THOMAS HAMMOND , knew deceased - remembers prisoner coming to him
about the month of July last, and offer to him sdraéding boards for sale, which he
stated to belong to Fisher - but must be sold tityran execution. Prisoner said that
Fisher had left the Colony, and assigned as a mefgohis departure, that he was
apprehensive of a criminal prosecution being edt@gainst him - prisoner said he
would produce his power of attorney to sell - lailed to do so.

In August following, prisoner came with witneesSydney, in a gig, and put up at
the Emu Inn. On the road, withness mentioned teoper, that it was the opinion of a
good many persons, Fisher had been murdered. fidwner treated the subject with
levity - observed him turn pale, and affect to emilThe conversation on that subject
ceased. It had been arranged between witnessraothgr to stay at the Emu Inn that
evening, and return to Campbell Town next mornibgitprisoner without stating his
intention to any one, left the house, and was rensuntil next morning; when he
appeared, he said, he had been to Parramatta elkd ba

A receipt deposed by the last witness, to haenlshewn to him by the prisoner,
purporting to be Fisher's, was here handed to theess, and denied by him to be
Fisher's receipt.

MARY TALBOT deposed, that prisoner received monie from witnessisher's
account. - Prisoner said that Fisher was not irCibleny.

JANE HOPKINS deposed, that on the 17th June last, prisonedacdased left the
house wherein they both lived, at about the same t saw deceased about nine
o'clock on that evening - he gave some trifle oheyto some men on the farm, to go
and get something to drink.

NEWLAND, a constable, was employed to search for the lwddyisher - saw
sprinkling of blood, on some paling, about 50 rddsm prisoner's house - some
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blacks accompanied him to a creek, at a shortrdistaGILBERT , the black native,
jumped into the water, and with a corn husk swhptsurface of the water - then put
it to his nose and declared that he could smeltige man's fat."[3] The body was
found, buried close to - his features, though demmsad, were identified by several
persons to be the body of Fisher. Proof was adbubat the prisoner made a
declaration that two persons were guilty of the dewy and confessed he was present,
though not an active agent in the business [4]ik¥su To be executed on Monday.

[1] The Sydney Gazette reported the case on 5 Eepri827, noting that the
prosecution was conducted by W.H. Moore, ActingoAtey General. Worroll was
defended by Mr. Rowe. The Gazette spelt his naroedl, and the Monitor Worral
(3 February 1827).

Fisher's estate was subsequently advertised fer sz¢, for example, Sydney Gazette,
8 March 1827.

This is the famous Fisher's ghost trial, whichdsweell known in the Campbelltown
district.

[2] According to the Sydney Gazette, 5 February7182ooper said that the victim
and the defendant usually lived next to one anopthet at the time of the victim's
disappearance he was living on the defendant'sipesm

[3] The Sydney Gazette, 7 April 1825, noted thas thagistrates could reward
Aboriginal trackers, but that they were too misénlyloing so on some occasions. On
trackers, see also R. v. Styles and Shepherd, $yGazette, 6 January 1831,
Australian, 14 January 1831.

[4] According to the Sydney Gazette, 5 February7l&rbes C.J. said in his charge
to the jury "that when a train of circumstancesnadleting in one point were brought
together it was almost impossible to have any geomvidence, more particularly in
cases like the one before the Court, where theecvitas usually perpetrated in such a
way as to preclude the probability of obtainingedtrproof.”

[*] In this case, as in many other murder cases ttial was held on a Friday and the
prisoner condemned to die on the following Mond&yhis was consistent with the
provisions of a 1752 statute (25 Geo. lll c. 37, Aat for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, @érsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be twelthe Monday. By holding the
trials on a Friday, judges gave the condemned peisoan extra day to prepare
themselves for death.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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AUSTRALIAN, 07/02/1827

Execution, 5 February 1827

EXECUTION. - Monday morningsEORGE WORRELL , who was convicted on
Friday last of the wilful murder oFREDERICK FISHER, a settler living at
Campbell Town, underwent the awful sentence procedimpon him, in pursuance of
his conviction. The culprit, during his trial, aggred wholly indifferent as to its issue,
and that sameness of demeanor was observable tporetirement of the Jury.
Criminals in his situation are generally remarkedbetray some emotion of alarm
upon the return of the Jury, but this was not thgeowith this unfortunate man. As
the Jury re-entered their box, after having retii@dconsideration, prepared to give
the fatal verdict, the prisoner stood boldly forémd without betraying the slightest
visible change of countenance, heard the fatal isferaf guilty recorded. His
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demeanour was afterwards precisely the same, uausad of sourness, which
precluded the society of those who were desirousoaiersing with him. - As the
awful hour which was fixed for his final dissoluti@rew on, he expressed a strong
desire to be visited by a Protestant Clergyman.e Rev. W.Cowper promptly
attended to the request, and administered to himtusp consolation. The Rev.
Minister was unremitting in his exertions to britige culprit to a proper sense of his
awful condition. The criminal, aroused to a seokeeligious duty, communicated to
his Clergyman that what he had stated to the Magest upon his examination, was
wholly false, and confessed he alone was the merddt will be recollected by our
readers that the prisoner attempted to relieve diimsom the imputation of
murdering the deceased Fisher, by stating that@veons were guilty of the murder,
and that he was present, though not an active agené business. In accounting for
his motive in perpetrating the awful deed, he stidf he and Fisher (the deceased)
left the house together, with an intention to go ithe township to enjoy the evening.
They were perfectly good friends and had been ssdme time before - that having
walked together a distance of about 30 rods fromhthuse, he observed some stray
horses among the wheat crop, one of which was nvihshort distance of him, when
he laid hold of a rail, which lay on the grounddahereupon aimed a blow at the
horse; it struck his companion Fisher. The latgrthe force of the blow, fell to the
ground. The night was dark, but he quickly diseedehis mistake, and in raising
Fisher up, found that he was in an almost lifekate. Fearful of communicating the
circumstance to any one he watched by the insensitzZin for some time, when
finding life was extinct, he raised him on his baakd in that position carried the
deceased to a distance of about fifty yards. Rat night he left the mangled victim
among some rushes, which grew on a marshy spabahd, and which was strongly
impregnated with alum. Having done this, he retdrto his home. There was a
jovial company of hard working labourers, who haet to spend the evening - but he
escaped to rest. "Ah,” said the wretched man, '#kening before this fatal
occurrence | was happy; | could boast of beingea fman; | had my two or three
servants at command, and my orders were obeyeds lpgssessed of property; | had
a relative who was dear to me, but now how carré d@ meet the face of an honest
man to-morrow." The man died penitent, but le# tonfession of his guilt to be
made known by a person who sat up with him theipusvevening. A few moments
only sufficed for his dissolution.

The account of the execution published in the Sydbazette, 6 February 1827, said
that he "also acknowledged that it was his fulemion to hang the two men who
were apprehended, in order to save himself, but mwcquitted them, or any other,
of having any participation in the crime".

The Monitor (10 February 1827) described the discpwf the murder after an
interval of four months as being "almost miraculou3he Monitor said that he did
not die instantly, but that he showed symptomsifef five minutes after he was
hanged. It went on to say that his "body, we usided, was given to one of our
Sydney practitioners, as a subject for anatomiodl phrenological experiment; the
sentence of law having awarded dissection.”

Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for BetPreventing the Horrid Crime of
Murder), the judge was empowered to order thabthey of the murderer was to be
hanged in chains. If he did not order that, tHenAct required that the body was to
be anatomised, that is, dissected by surgeonsyebéiarial. The most influential
contemporary justification for capital punishmenasathat of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
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New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Allsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.
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AUSTRALIAN, 10/02/1827

Supreme Court of New South Wales

Trial, 9 February 1827

JOHN CLIVES, alias MALKLAND, alias McCLANE was capitally indicted for the
wilful murder of CATHERINE DOUGLAS , on the 17th December last.

JOHN BENNETT sworn - is a settler living in the district of tikéeld of Mars,
situate on the Parramatta river - knew deceasé® wss in witness's service at the
time of her death - prisoner rented an adjoiningnfaf witness - he was in the habit
of coming to witness's house, though he had bepeatedly desired not to do so.
About three o'clock on the 11th December last, agtnwent with deceased to the
house of one Williams, a relative and neighbousagler, to spend the afternoon - a
man servant also accompanied them - as they wakeénte the farm, the prisoner
joined them - when the party reached W's. housegated told prisoner not to sit in
her company - they were in the habit of having etge quarrels - but witness did not
take much notice of it, at first, as it was so Uisyarisoner went into another room,
and drank some beer; while deceased and witnesmeed to sit for about an hour,
drinking some wine, moderately - at the expiratdithat time, witness and deceased
got up, to go away - on coming out at the dooisqer was standing there - witness
desired him to go home - there appeared to be somey feeling subsisting between
prisoner and deceased - witness returned intodhed) in search of his man-servant
leaving deceased standing outside - upon his rethrith was in the course of a very
few minutes afterwards, deceased said she had &®egmod deal abused by the
prisoner, who charged her with incontinency - weshdesired her to take no notice of
it, but go home - deceased called prisoner someobppus name, when he
immediately stooped down, and taking a large stories hand, threw it at deceased -
it struck her on the right side of the head - ststaintly fell to the ground, and became
insensible - the prisoner attempted to kick theedsed, whilst in this situation, but
was restrained by witness and another person, whtedo his aid - the prisoner
maddened with disappointment in being forcibly hetdwught hold of witness's throat
and attempted to strangle him - he likewise bith@ad in several places - he was at
length overpowered and removed from the spot - asg continued to be insensible
- her head bled profusely - she was conveyed in& hHouse and put to bed - a
temporary return of reason occurred, during whiwd said the prisoner had killed her
- the woman died the same night.

JOHN ALLSOPP deposed to seeing the prisoner throw a stone, hwsiuck
deceased. Prisoner, on learning next day thatvtiean was dead, confessed he had
occasioned it. - Other witnesses were called irrodmration of the foregoing
testimony. The Jury found the prisoner Guilty.

The Judge then proceeded to pass the awful sentérbeath on the unhappy man,
and ordered him for execution on Monday morningtngk
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The Sydney Gazette's report of this trial (10 Fabyul827) said that the defendant
was calledCLINES, alias MULKLEY , and that the victim was 60 years old.

[*] In this case, as in many other murder cases ttial was held on a Friday and the
prisoner condemned to die on the following Mond&yhis was consistent with the
provisions of a 1752 statute (25 Geo. lll c. 37, Aat for Better Preventing the
Horrid Crime of Murder). By s. 1 of that Act, @érsons convicted of murder were to
be executed on the next day but one after senigaseassed, unless that day were a
Sunday, in which case the execution was to be twelthe Monday. By holding the
trials on a Friday, judges gave the condemned peisoan extra day to prepare
themselves for death.

The public execution was reported by the Monitorl@nFebruary 1827. It described
the Field of Mars (which is near Sydney) as beiadgdmous district for murder”. It
also reported that the prisoner insisted on pubksipressing his innocence, even on
the scaffold. The Monitor reported that "notwitreding that such a proceeding was
in direct contravention of the wishes of his spaitattendant, he was obstinate in his
determination, insomuch that a gentle contest aadig® mounting the scaffold, the
worthy Priest entreating him not to commit a brea€hcharity which he strongly
apprehended, but to abstract his mind from wortdigcerns, and forego any public
declaration." The execution took place in the ®ydwaol yard (Australian, 14
February 1827), but it could be observed from detshe gaol. The Australian said
that Clives accused the principal witness, Benwoéthaving committed the crime.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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AUSTRALIAN, 17/02/1827

Supreme Court of New South Wales

Stephen J., 16 February 1827

G. JONES stood capitally indicted for the wilful murder GfBELLINGER alias
PURTON, on the 26th of December last.[1]

J. STEADWORTH, living at Parramatta, remembers on the 26th ofelDeber
going to Kissing Point, to a house called the Waterhad brought with him a loaded
gun, but discharged the contents before he enteesouse, this was done in sight of
the prisoner. Two hours after this, witness regédrthe guns with slugs. Witness
did this in the room and the prisoner was sittingré, but engaged in talk with some
other men. He sat in the room for the space ofraut® with the gun in his hands
when the prisoner got up and took hold of the piéaétness, thought he took the gun
merely to look at it. He appeared to be examirttregg barrel, when it went off; the
deceased, who was standing immediately in fronthefprisoner, and in the same
direction the muzzle of the gun was pointed, irdyafell, having been shot in the
head. Witness thinks the prisoner did not pull tiigger; is sure the piece was not
cocked. On discovering the injury that was domsgmer appeared to be very much
affected and cried bitterly. Does not think thespmer knew the piece was loaded at
the time of firing it.

J. LEE deposed to a similar effect.

Mr. ANDERSON, surgeon, examined as to the wounds of deceased,was
removed to the Hospital at Parramatta.

The Learned Judge summed up to the Jury, ologpihiere was not the slightest
room to imagine that the prisoner had been guiftwbat was in law considered as
murder. The prisoner had, to say the most, ortigcamcautiously with the piece he
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took in his hand; but, under all the circumstanoethe case, his Honor did not think
the present could be considered even a case olamghger.

Verdict - Not Guilty.

The Judge admonished the Prisoner, and orderetiscisarge.

See also Sydney Gazette, 19 February 1827.
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AUSTRALIAN, 06/03/1827

Supreme Court of New South Wales

Forbes C.J., 3 March 1827 [1]

THOMAS STANLEY stood capitally indicted for the wilful murder odn
aboriginal native of the Colony, at Port Stephens. [2]

Mr. JOSEPH PENNINGTON examined --- | live at Port Stephen Branch, séuat
about 18 miles from Newcastle, and the same disténoen Port Stephens --- | have
been some time there, as superintendent for Md Lqrisoner was a servant of Mr.
Lord's, and lived at the same place - | knew aveaboy who frequented the huts - he
was about 12 years of age, and was callechmy - On the 18th of May last, one
Colthurst came into my hut, where | and the nabiog were - the latter was asleep,
but Colthurst awakened him - he said to the boyiteviman will give you patter,”
meaning dinner - In the course of the same afterniowas proposed by some of the
men, that they should go kangaroo hunting - Sta(iles/ prisoner) and another man
named Chips got into a boat, taking the boy aloity them - as soon as they had
pushed off from the beach, one of the men who needaon shore, called out to the
two in the boat "take care the little --- don't jpraver the bows" - one of the men
from the boat replied "we will take d--d good cafehat” - the boy cried out to give
him his pipe - a reply was made to him, that "heuith get his pipe to-morrow" - the
boat proceeded down the river - the other two n@wlthurst and Ridgway, who
remained ashore, proceeded along the bush, ireatidin towards the place where it
was intended the boat should make - about an Hten, the whole of the four men
returned - the boy was not with them - | overhethi& prisoner (Stanley) say "don't
tell him anything about it" - considered from thia¢, meant me - my suspicions were
excited in consequence - but being in the powaho$e men, | gave no hint of my
suspicions - about ten days after, | observed twy lof a black person, resembling
the boy that was missing, floating up the rivelnere was a crow sitting on the body -
| ordered the body to be drawn on shore, and hadried - the prisoner assisted on
the occasion - he was the first who recognizedbtiy to be that of the boy Tommy -
in speaking of the boy's death, he said he suppibseldoy had fallen from a tree, and
got drowned.

DANIEL WOODHILL --- is servant to last witness --- recollects fmsoner
proposing to get the boy out of the superintenddmit - heard prisoner say "let us
take the boy to the cedar raft" - this was abolitdanile from the huts, down the
river - another servant, a man named Chips, coedenprisoner then went out of the
hut, and brought in with him some wet currojonghistis generally used as a
substitute for cord or string - prisoner asked Ghip that would do --- the latter
replied "yes, if there is enough of it" --- witnesgith the prisoner Stanley, Chips,
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Ridgway, Colthurst and the black boy, went to tbatb This witness described their
going and returning, in much the same terms asvaisess.

The Chief Justice summed up the evidence, aadJtimy returned a verdict ---
Guilty. [3]
Notes
[1] This case was tried on Saturday, 1 March 18RMurder trials were usually held
on Friday, and if the defendant were found guithg execution took place on the
following Monday. This was consistent with the yisions of a 1752 statute (25 Geo.
lll c. 37, An Act for Better Preventing the HorriZrime of Murder). By s. 1 of that
Act, all persons convicted of murder were to becaked on the next day but one after
sentence was passed, unless that day were a Sumdayich case the execution was
to be held on the Monday. By holding the trials arFriday, judges gave the
condemned prisoners an extra day to prepare theesstr death. The Act restricted
the opportunity for clemency in murder cases: sastralian, 5 August 1826, pp 2-3.
By s. 4 of the Act, the judge was given power &y she execution; for an example of
that, see R. v. Fitzpatrick and Colville, June 182Wnless a stay were granted,
Stanley should have been executed on Monday, 3tMEB27.
However, a new policy was put into effect in 18Z&e Monitor, 13 October 1826,
reported that "In order to increase a more poweekdmple by the execution of
criminals, it is in contemplation to make the at&mene of their respective crimes in
future the place of punishment. With this vievisisupposed that the delay has taken
place in allowing the law to take its course in tases of nine unfortunate men who
are now awaiting the awful mandate. Port Steph&arramatta - Bathurst - and
Burwood, will in that case, witness the operatiohsetributive justice." This was of
doubtful legality where the crime was murder, doestl1 of the murder Act. It was
not possible to reach Port Stephens so quicklye &8s R. v. Mustin and Brown,
October 1826.
[2] The other three were tried and convicted in t8eyber 1826: see R. v. Chip,
Ridgway, Colthurst and Stanly, September 1827.
[3] After he was initially ordered to be executadPart Stephens, Stanley's sentence
of death was eventually commuted to hard labowhains for life at Norfolk Island.
The path to Crown mercy in his case is examinethénfootnotes to R. v. Chip,
Ridgway, Colthurst and Stanly, 1827.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 20/03/1827

Supreme Court of New South Wales

Forbes C.J., 16 March 1827

WILLIAM PUCKERIDGE, EDWARD HOLMES, RICHARD SNEID, a nd
JAMES LEE were indicted for the wilful murder &#FATRICK McCOQY , on the
19th of February last.

JOHN DUNNOVAN examined --- is a housekeeper living the Bricke&ISydney
--- Patrick McCooy, deceased, lodged in his houigheatime he met his death --- this
was on the night of the 19th of Feb. last --- abeigiht o'clock on that evening,
witness had occasion to go into a paddock adjoitiisghouse, to look after some
cattle, which he suspected had broken out of tbsuare --- he discovered that a calf
was missing --- happening to see McCooy, whom hikahtew minutes before left in
the house, standing by the paddock fence, he ctllaon for his assistance, to secure
the stray calf --- McCooy did so --- whilst emplaly® securing the fence, two of the
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prisoners, Puckeridge and Holmes, came up ---dtredr laid his hand on McCooy's
shoulder, enquiring, at the same time, who he wdsZooy evaded the question, but
Puckeridge insisted on an answer --- McCooy théth hon his name --- Puckeridge
asked him if he recollected a particular night, amehtioned some street --- McCooy
said he did not --- the prisoner Homes said he didi addressing his companion,
Puckeridge, said "now's the time, sheet it homa¢o-----." Puckeridge replied "I've
been looking out for you, McCooy, some time, andvrd McCooy you" -- he
thereupon struck him in the breast, knocked McGidbowyn, and afterwards falling on
the man, rose himself from the body, and with hi®le weight fell on his knees upon
the man's bowels --- this he repeated two or thirees. Holmes appeared to be the
instigator of this act of violence --- his languaggpeared to excite Puckeridge to
proceed to those extremes. Holmes said to Pudeerigtamp his guts out.”
McCooy, in a faint voice, said, "Oh, oh, oh, | amad." Witness then interfered, to
prevent any further outrage, when Holmes caught kdlhis throat and said, if he
took part with him, meaning McCooy, he would seiven in the same way.
Puckeridge thereupon struck witness several bland, likewise kicked him --- he
eventually knocked him down. Puckeridge was par#ire same course of treatment
towards him, and he had used to McCooy, having gumoged on him, with the
whole weight of his body, when a woman of the nash&KENNEDY was seen
approaching with a light --- a voice, which witnessild not recognise, but thought it
to be that of some spectator, cried out "knock krifck off, here are lights coming" -
-- the person came up with a light, and a crowgerfson soon became assembled.
Puckeridge and Homes still remained on the spowitness had known Puckeridge
for four years past, and Homes for a considerabie t-- there were six or seven
persons who stood at a short distance, witnessie@ffray --- a woman called Ann
Puckeridge, who is reported to be the mother ofpttisoner Puckeridge, was not
present at the scene of those occurrences --- aeet at witness's house during the
whole of that day on which the fatal occurrence peaged. Ann Kennedy
corroborated much of the testimony of last witness.

Wm. FULLER --- remembered the night of McCooy's death ---udt@ight o'clock
on that evening, he was proceeding along Goulbuweets on his way homewards,
when interrupted by four men, who were standingresjghe fence of Dunnovan's
paddock - the night was dark - but previous to ¢penterrogated by the men, and
being within a short distance from them, heard ofnéne men say to each other "here
comes the ---, now's the time" --- on witness'srapph, the prisoner Puckeridge
asked him if he lived in yon corner house, alludinghe dwelling of Dunnovan ---
witness replied in the negative. Puckeridge tle@d bne of the party to look at
witness in the face, and see if he was the petsey wanted - the person who was
spoken to said not. Puckeridge then apologizeditizess, for interrupting him, and
bid him good night --- witness proceeded on ---udlquarter of an hour after, there
was a considerable tumult in the street, near tonBuan's house --- witness went out
to ascertain the cause --- he came up to a coreadrgersons, who had assembled,
and then witnessed McCooy lying on the ground, egpgly in a dying state, and
McCooy's brother, with Dunnovan standing close ita k- amongst the number of
spectators were some girls --- one of whom obseryed it had just served McCooy
right --- the person who said this was a strangewitness. FELIX McCOOY
corroborated some of the testimony of first witness

-- FORRESTER deposed, that on the same night as the outragesred, he saw a
man leading the mother of the prisoner Puckeridged the corner of Dunnovan's
house --- this was a little before the assault folake on McCooy --- the man had his
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arm round the woman's waist --- witness, howeves at thirty yards' distance from
them, and the night was dark --- he could not miggtish the features of the man ---
about ten minutes after, or a little better, hemmbise in the street --- went up to the
place where several person were collected togethaitness enquired what was the
matter --- Holmes said some person had been iigusirs. Puckeridge --- Dunnovan
was standing by at the time --- Puckeridge struok, land afterwards kicked him ---
witness interfered, and succeeded in persuadingefidge not to repeat the violence
--- deceased, McCooy, was lying down at the timehe woman witness alluded to,
appeared to be intoxicated --- the man appeareddime --- but the woman seemed
particularly so, --- she appeared to resist the rmaabserved her to hang back, as if
unwilling to go with the person --- heard the wongay out "don't kill," or "murder
me" --- the prisoner Lee, was also a witness ®dlecurrence.

Dr. BLAND deposed to examining the body of deceased; on mpé¢he body, he
found an extensive lacerated wound of the livepaapntly the effect of some
mechanical violence; considered it to be the caiighe man's death; is certain the
death was occasioned from external violence. Wais the case for the prosecution.
Witnesses were called for the prisoners.

The CHIEF JUSTICE summed up at great length. [Inuete]
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 20/03/1827

The EXECUTIVE COUNCIL sat on Sunday afternoon, d&et into consideration the
case of the native youthBUCKERIDGE and HOLMES , who were condemned to
death on Friday for the crime of murder. The amnstances in this case were of so
peculiar a nature, that several Gentlemen of rank, other respectable individuals,
together with a number of Ladies, were constraitegubscribe their names to a
petition, which, to his credit be it recorded, vedended to by Mr. George Smith, of
Pitt-street, Sydney, who, though only allowed laifhour to complete the number,
still effected his mission within the period alledt him, and the petition, in favour of
the condemned, was conveyed to the GOVERNOR in €bimthe very nick of
time. It did not, of course, enter into the menfsthe case, but merely begged the
Chief Justice to point out to HIS EXCELLENCY anydarable circumstances that
might, by possibility, have appeared in the cowfthe trial, as the petitioners were
well aware His Honor would not omit interposingoehalf of life where mercy could
be urged. HIS EXCELLENCY, in the exercise of théwgh powers with which the
SOVEREIGN has judiciously invested him, and in amswo the call the Public,
strengthened by the recommendation of the CHIEFTJOE, was graciously pleased
to respite the culprits during pleasure. We hdpe Yery narrow escape will not be
lost in influence on the rising members of our Camity; as, even in the event of
parents being insulted and abused, children ardlegally to take the law into their
own hands, and undertake to inflict that corporbhastisement, which, in all
probability, may be followed by DEATH --- by MURDER

We have ascertained, from respectable authoritgesihe above was written, that the
Chief Justice entertained some doubts at the thi@tl there was a material chasm in
the evidence that would have been favourable tqirts®ners, which, however, was
not then within reach; and His Honor was consedygnecluded from stating his
feelings to the Jury, where there was nothing en@tidence upon which a case could
be put, as to this fact, by the Court. His Horlmwever, with his usual anxiety to
render impartial justice, had two witnesses exathiaethe Police Office on Sunday,
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and from these parties the facts were elicited huwhich doubts, favourable to the
condemned, originated in the mind of the Court myrithe trial. On the
representation, therefore, of the Chief Justic§§ BXCELLENCY the GOVERNOR
felt sincere pleasure in sparing the lives of tbeng men, who will have to mourn
over an act of indiscretion through life, which Milot be less lacerating to their
feelings, when it is recollected that a human rictias been offered on the altar of
their ungovernable passions. It is an awful thimghed human blood, and the justice
of the GREAT ETERNAL is yet to be satisfied ---wich there is only one narrow
access: but we will leave the Minister and the &itol do their own work.

[On 17 March 1827, Forbes C.J. sent the case tei@owv Darling for consideration
of Crown mercy. He said that "No malice appeartdawe been entertained by the
principal Puckeridge towards McCooey personallyt ha appears to have acted
under an impression of indecency and violence beiffigred to his mother, Ann
Puckeridge by some person; and it further appetir@dMcCooey was in some way
or other pointed out to him as the person who la&drt attempted liberties with his
mother - whether such was the fact or not was eoy ¢lear in the evidence". He
said that it was not a case in which he could renend mercy, but thought it should
be referred to the Executive Council: Chief Jusitetter Book , Archives Office of
New South Wales, 4/6651, pp 96-97.]

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 24/03/1827

Supreme Court of New South Wales

Trial, 21 March 1827

DENNIS M'DOWALL stood capitally indicted under Lord Ellenboroughtg, for
stabbing oneALEX. McLEARNE . It appeared in evidence that the prisoner was an
indented servant to the New Zealand Company - tbegeutor was the same. On the
29th of last Sept. those two persons were on btsdbarqueRosanna, lying at
anchor about 12 miles up the River Thames, at Newealand, a dispute arose
between the prisoner and a man named Gray, on libardessel, respecting some
working tools; the prisoner struck Gray on the hardl the latter instantly struck him
with his fist in the face; prisoner fell on the 8eon rising he said to Gray he would
give him the length of that, meaning a small kniihich he grasped; Gray then
doubled his fist at the prisoner; prisoner stabbid in the breast; Gray cried out
murder; the prosecutor in this case called oubinespersons who saw Gray bleeding,
would no person take the knife from that damnedsalolindrel; prisoner then run up
to prosecutor and stabbed him with the same krifehtd stabbed Gray; he ran
towards some New Zealanders who were on the sagle file protection; prisoner
followed, and falling on him, inflicted several neowounds; the surgeon who
examined them said they were generally of a sldiatracter, but two of them were
inflicted in vital parts, being a little below tHangs, the weapon having come in
contact with the bone, prevented fatal consequegeasing.

Some legal objections were taken to the informaligmprisoner's Counsel, owing to
its being laid under Lord Ellenborough's Act, thouge offence was committed at
New Zealand. The Chief Justice put the facts ® Jtry, leaving the prisoner, if
found guilty, to take advantage of the object (e tappeared on the Record) in arrest
of judgment, if it should appear that they wereatda. Verdict - Guilty.
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[The Sydney Gazette reported this trial on 24 Mat8R7. It added that "the brig
Rosanna sailed from England in the early part of the Igsar, on a speculative
voyage, to establish a settlement at New Zealand."]

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 09/05/1827

Hearing, 8 May 1827

ALEXANDER M’'DOWALL , who was convicted at the last sittings of the iGou
upon an information laid under Lord Ellenboroughts, for cutting and stabbing one
M'LARNE , on board the shifRosanna, whilst at New Zealand was brought up
yesterday and discharged. Judgment having beestadron a legal objection taken
by Dr. Wardell, at the time of trial, and subseglieargued. The Court had taken
time to consider of the motion in arrest of judgtemd ultimately acquiescing in the
validity of the point raised, the prisoner was oedeto be liberated.

[The case was argued on 3 April 1827. Accordingh® Sydney Gazette, 6 April
1827, the motion to arrest judgment was "on theuigdothat the operation of Lord
Ellenborough's Act, under which the prisoner wadicied, did not extend to New
Zealand; that though, as part of the law of Engléindad been ruled to be in force in
this Colony, still the Supreme Court here had ahly power to try such offences
committed at the various places enumerated in the Slouth Wales Act, as would be
triable in England, not to create an offence, antdtpe prisoner in a worse situation
than he would be, if tried in England, where, theu@sel contended, this could not
have been tried under Lord Ellenborough's Act." tBe legality of prosecutions
under Lord Ellenborough's Act in New South Wales R. v. Smith, January 1825.]
Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 11/05/1827

Supreme Court of New South Wales

Hearing, 9 May 1827

The following prisoners were brought up to receseatence:-

The Acting Attorney General [W.H. MOORE] prayed thelgment of the Court
againstWm. WARD and THOMAS COOKE . These prisoners had been convicted
under the Black Act, as principals in the secongrele, upon a charge of shooting one
RATTY , a constable at Parramatta. The case had st@vdana considerable length
of time, some doubts having arisen in the mindhef €ourt, how far under such an
indictment the prisoners had been properly founétygult had been admitted by the
prosecution, on the outset of the trial, that thegmers were not the actual party who
fired the identical piece at the constable but draither constable, mistaking Ratty
for one of a party of persons, among whom werepitioners that had a design to
commit a robbery, discharged the piece. The pesoiad been first tried for the
robbery, but the prosecution failing to prove ttiet robbery had been completed, the
case fell to the ground; the prisoners were theainked to answer to a prosecution for
shooting Ratty. The Court, in reviewing the vasocrcumstances of the case,
thought, that as the Act, under which the prisorveese tried, was so strict in its
enactments, as to require proof of a gun being ddawith something of a
mischievous character, and an intent to do som&opal injury; and as there was no
proof whatever in the present case of these factgeing also admitted on the
prosecution that the shot wound whereof Ratty dwesls caused by one of his own
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party, the Court must discharge the prisoners. kE€owas discharged by
proclamation; the other prisoner was detained sovanto another information.

See R. v. Ward and Power, May 1827.

These men were only convicted after three triafsccording to the Australian (7
February 1827) and the Sydney Gazette (6 Febru@2y)l Ward, Cook [sic] and
James Curry were found not guilty of maliciouslyrfy at Ratty at a trial held on 5
February 1827. At that trial, Ward was chargedpescipal, and the others as
principals in the second degree. In the trial WHioally led to their convictions, held
on 14 March 1827, Ward and Cook were both foundtygoif aiding and abetting
some person or persons unknown to shoot at RattyryGvas found not guilty
(Sydney Gazette, 15 March 1827). The Monitor saidlO February 1827 that prior
to the February trial, Cook and Curry had also iged as principals and acquitted.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 14/05/1827

Supreme Court of New South Wales

Forbes C.J., 11 May 1827

TIMOTHY SHEA, alias SHEAN , was indicted for the wilful murder (fATRICK
HENLEY at Portland Head, on the 15th of March last. THfermation contained
two counts. The first count laid the blows whichused the death to have been
inflicted with a musket. The second count meredyied by stating the weapon to
have been a hoe.

The Acting ATTORNEY GENERAL (W. H. Moore, Esgstated the case, and
called the following witnesses.

ELIZABETH BRADLEY stated, that she resides about four miles belostad
Head; her son-in-law, her daughter, and their tichelelren, all lived in the house with
her; had frequently seen the deceased, but hadnicydar acquaintance with him,
'till about a week before his death, when he camnedrk for her son-in-law; the
deceased was an old man, but apparently in godthhea the 15th of March last in
the evening, a person named Byrne, who lived ondth@ining farm, came to
witnesses house, and invited her, and the othés pathe family, to spend a couple
of hours at his residence, which was only at tis¢adice of a few rods from witness's
dwelling; witness and family accordingly went, leay the deceased to take care of
the house till their return; after remaining at Bg/s about an hour, witness found
herself indisposed, and proceeded homeward albiseyvas about 9 o'clock at night;
on approaching the house, witness heard a groamside, and presently after, heard
the deceased call out "Is that you, Mrs. Bradldygm murdered.” The prisoner at
this time was standing in the door-way, with a pie¢ a stick in his hand; witness
asked him what was the matter, when he replied ¢ttievillain has snapped the gun
twice at me, and afterwards broke it on the steghefdoor in a rage," at the same
time shewing witness, where the gun was lying bmpklee deceased was, at the time
lying under a bed, in an inner room; witness did go into the house, but
immediately ran to Byrne's, who with her son-in-laamd the rest of the family came
back with her to the house; witness was so alariha&dshe did not go into the house
until the deceased was removed into a bed; he sanlyived till 11 or 12 o'clock the
next day; the prisoner was detained by witnessisirstaw, the whole of the night,
and, on the following morning, given into the cultof the district constable.

By the Court. The prisoner was stock keepeByme; witness had seen him the
same day about two o'clock, when he came to thedhand asked the deceased, and
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witness's son-in-law, to assist him in extricattngow from a bog; does not think the
prisoner and the deceased had ever spoken to temtbefore that time.

WILLIAM BAYLEY son-in-law to the last witness, stated that, om way to
Byrne's house, in the evening of the 15th of Mafrehmet the prisoner, and asked
him if he had his cattle in, and upon his replythgt he had, witness told him he
might as well go up to his countryman Henly (theetsed) and spend an hour with
him; the prisoner said he did not know whether lo@ilal or not; witness never knew
of any old grudge subsisting between the prisondrthe deceased, or that they had
ever seen each other previous to that day; they weth from Ireland; witness's
mother left Byrne's alone, about 9 o'clock, and hat been long gone, when she
returned, calling out that murder had been comuhittg Byrne's stockman,; the whole
party immediately left Byrne's and hastened horhe;grisoner was standing about
three rods from witness's door, and, upon beingidgitb back into the house, and
asked by witness why he had used the deceasedtinvly, he said he would not
have done so, had he not snapped the musket twidema witness found the
deceased under a bed, in a very dangerous stasajchais thigh was broken, that he
was beaten by the prisoner, at first, with a sttblat he afterwards broke the musket
across him, and then repeated the blows with a theeprisoner denied having done
s0; he said it was with a stick he had struck hirmat he was sorry he had beaten him
so much, but that he would not have done so, hatthstruck him first, and snapped
the gun at him twice; the deceased was present wieprisoner stated this, and
exclaimed "Oh you murdering villain! you have muete me;" the deceased was a
very violent tempered man, and would on a formerasion have struck Byrne (for
whom he worked at the time) on the head with a iwiog axe, had he not been
prevented by the bystanders; he was about 60 péarge; witness has every reason
to believe that the deceased attempted to turpiisener out of the house, when he
came there, and in that way the quarrel took plaas;very probable the deceased
might have got the gun from the bed-room whereas wWeposited, in order to drive
the prisoner from the house; the deceased adntlisgche went to push the prisoner
out of the house, and that he replied he also @faslcharge and would not go.

PHILIP ROBERTS, district constable at Portland Head, stated tmatwas
informed by the last witness (Bayley) of what hakein place: witness enquired of the
deceased, in the presence of the prisoner, hoapipéned; the deceased stated that
the door was burst open on him, that the prisonekeba musket over him, and then
took a hoe, and looking at the prisoner exclaim@d Yyou murdering villain." He
died about half an hour after; witness thought e wadly wounded, but did not
imagine he was so near the point of death; dichonatever think he would live from
the wounds it was stated he had received; he ssithigh bone was smashed; witness
took down his last declaration in writing.

His HONOR observed, that he could not permit gtatement to be read, inasmuch
as there was no evidence as yet that the decdameght himself past recovery.

ELIZABETH BYRNE stated, that she heard the deceased say thatitbegy had
beaten him; the prisoner stated that the deceaaattd to turn him away, and that he
refused to go, as he had been desired to remaia timeil the party returned home;
that the deceased took the gun, and snapped i t@tichim, and then broke it in
passion on the step of the door, and struck hintn &itpiece of it, which he (the
prisoner) wrested from him, and struck him in refuvitness thought the deceased
was in a bad state, but did not imagine he wouigtdied so soon; he said himself
that he should never recover.
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The Court here permitted the deceased's deoarnat be read, which stated that the
deceased was ordered to take charge of Bradlegmiges during his absence; that
the prisoner came there, said he was ordered to&glithe door in, committed great
violence, beat the deceased first with a musquetafterwards took a hoe.

Mr. THOMAS BINDMORE ALLEN , Surgeon on the Establishment, stated that
he was present at the Inquest, and examined thg dothe deceased; there were
several incised wounds on the superior part ofnéed, one of them above the eye,
and longer than the others; there were also sewegrahds on the right arm, but not
deep, and appeared as if inflicted with somethikg b knife struck through the
clothing when the arm was held up in defence; theege many contusions in
different parts of the body, and a fracture nearhip joint, on the upper extremity of
the thigh bone, which was considerably shattered sbyne heavy weapon; a
considerable extravasation of blood had taken plaewveen the muscles of the
posterior part of the thigh, and towards the bealhe blows altogether might have
been the cause of the death, but the fractureeathilgh and the extravasation of blood
were the principal cause; there was also a slighearance of extravasation on the
right kidney, which might have been caused by disedut the intestines were
generally healthy.

The prisoner put in a written defence, statihgt the had been directed by the
witness Bayley to stop in the house along with dieeeased, until his return from
Byrne's; that on his going there some conversatimourred between them, and the
deceased said he was sure the prisoner was ohe afdppies, and engaged in the
affair at Vinegar-hill, and endeavoured to thrush tout of the house; that he (the
prisoner) refused to go, as he had been orderetlebpwner to remain there till he
came back, when the deceased ran for a musketdroimer room, snapped it twice
at him, and finding it would not go off, broke i ¢he step of the door, and struck him
with the barrel; that a struggle ensued, when tti®per succeeded in wresting the
weapon from him, and struck him with it in return.

The CHIEF JUSTICE, in summing up, observed, thaill cases of this kind, the
great point of enquiry was the animus, with whibk &ct had been committed, for
death might be caused, and still the crime not arntm murder; malice being the
main ingredient which distinguished that from ottegrees of homicide, which were
various. With the single exception of the statermeade by the dying man, there was
nothing in the present case but the evidence ofigistances, which it was necessary
particularly to weigh. There was also the absesfcany proof of long preconcerted
malice; the meeting appeared to have been purelgexttal, as the prisoner had been
invited by Bayly, on the way from his own house,gmup and sit an hour with the
old man. There was therefore the total absencanyf thing like a malicious
intention; as, it did not appear from any evidetiw# the parties had ever seen each
other before that same day, when they met for thipgse of extricating a cow from
the mire. Under such circumstances, then, didJthg believe, that the declaration
made by the deceased contained a statement of pargf the occurrence as it took
place? Dying declarations were tender things @ déth. The law only admitted
them on the principle, that a man dying speaks utigesame obligation as he would
on oath; but the law, at the same time, requirat the party should be in extremis;
that he had a full conviction on his mind of thatethe was in, and had abandoned all
hopes of surviving; because, if such was not prpitetid not come within the reason
upon which the law admitted declarations of thaure In the present case, the
deceased appeared to have been under the infloést®ng feeling. His last words
appeared to have been "Oh, you villain!" And Hisndr put it to the Jury, whether
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such an expression would appear to have emanated dr person in that state of
making his peace with all the world, dying in thativersal forgiveness with all
mankind, which the law contemplated; and whethéeelaration, made under such
feelings was made under the same obligation a®liveted on oath, and that the
prisoner had the opportunity of cross-examinatiodis Honor knew that he was
treading on delicate ground in leaving the poird tdury, as it had been laid down as a
mere question of law; but he was rather inclinedhiok, with a learned Judge who
had held it to be one of fact for the Jury under direction of the Court. He did not
think that short and summary statement containethalcircumstances of the case;
and, in such a case, it was most material to haegyecircumstance and every
expression, if possible. It did not come withie tbtompass of probability that the
prisoner, under a passing invitation, would havaegand broken open the door and
committed that violence without some sort of pratomm; and the most reasonable
conclusion, seeing that they had only presumptiomfwhich to judge, appeared to
be that at which the witness Bayly had perceivedelig that when the prisoner went
to the house, the deceased had endeavoured tbitarout, and that a quarrel had in
consequence arose; particularly, seeing that tasestrong positive proof, that up to
that day, the parties were strangers to each otlhevas a case, however, entirely on
the consideration of the Jury; but His Honor was agfinion, taking all the
circumstances together, it was not one upon whidworaviction for murder could
safely rest; whether the Jury considered the peisgnilty of manslaughter it was for
them to decide

The Jury found a verdict --- Guilty of manslaught®&emanded.

See also Australian, 16 May 1827.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 16/05/1827

Hearing, 14 May 1827

TIMOTHY SHEA, alias SHEAN, found guilty of manslaughter, was next put to the
bar. The Court in passing sentence on this priseal, it would avail itself of a
power which it derived from a late statute, whiclaleled a Judge to award aggravated
punishment in cases of manslaughter, where therostances that accompanied the
crime were of a heinous character; in such lighttde Court view the present case,
and was therefore called upon to visit the offendéh severe punishment. The
sentence of the Court was that he should be tratespfor seven years.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 18/05/1827

Supreme Court of New South Wales

Stephen J., 16 May 1827

JOHN JAMESON, jun. a settler, was indicted for manslaughter, in fklian
aboriginal native calletiole-in-the-book, at Brownlee, in the County of Argyle, on
the 31st of December last.[1]

The Acting Attorney General (W.H. MOORE, Esciated the case as one, at the
very utmost, which could not amount to more tham d¢ffence that was laid in the
information. It was evident that the prisoner dat@der an impression that a murder
had been committed by the native whose death he achasged with having
occasioned, and the circumstance attending whiehhdd himself communicated,
immediately after the occurrence, to His Excelletoy GOVERNOR, in a letter
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which he (Mr. Moore) in justice to the prisoner Mduhen read to the Court. Mr.
Moore then read the following letter, addressed#ii® Excellency the GOVERNOR,
by the prisoner, that will be found illustrative tife matters which were afterwards
detailed in evidence.
SIR,Greenwich Park, January 3, 1827.

It is with deep regret | have to inform you, thateoof my men, in the capacity of
watchman, came over to my farm, on the 23d ofrfamtth, which he usually did once
a-week, for the shepherds' rations, being a fewesrflom my place. He left in good
time; but, poor fellow! he was not allowed to retlrack. On the following morning,
one of the shepherds informed me that the watchh@@hnot come home. | was
much surprised, and conjectured he had gone astragnt in search of him, but got
no tidings whatever. | then began to think of saragves that were at my farm, the
evening before it happened, and made off in thentpigvhich was not usual.
Suspicion fell on them, that they had killed thennznd dog --- a most sagacious
animal --- for, had the man lost himself, as theeotmen said, the dog would have
made to the folds, by sun-set. | saw there wasime to be lost. | wrote to the
district constable, as the Magistrate was not ahéo | waited two days, and no
constable came, so | thought it was high time tongeelf in pursuit hearing, the
evening before, that the natives had been seen swithe sugar. Accordingly, |
prepared myself, and took two men with me, well @m The first place | made for
was Wollondilly. There | fell in with the very naés that made off, on the very night
before the murder was committed, evidently havinglanned the day before. |
immediately made them all prisoners, and chargednthvith killing my servant,
which, in a little time, a girl and three boys cessed was the case; but that the black,
naming him and his gin that had done the murdes, geme to Bong Bong, and that
the man's body was cut up, and put in a hollow, ted the dog buried.

| saw the first thing necessary was to pursieestivages that committed the deed.
Accordingly, | made the four secure at Wollondilthat | wanted to shew me the
body, and six more, two men, three women, and a lbsgnt off to Bong Bong. Mr.
Bayne then informed me, that the native, Hole-eHblook, and his gin, had left the
others two or three days; and | must here mentienhandsome and ready manner
Mr. Bayne offered to assist me in taking the runfia

We started off for Bong Bong, and there heaed e was at Mr. Wright's the day
before; but a man coming in about the same timd, telting the people that Mr.
Jamieson had a suspicion of Hole-in-the-book fdimki his servant, another native,
hearing what was said, told Hole-in-the-book whe wtanding outside. Mr. Wright
noticed how the savages' countenance changed. rmadg off directly, saying they
were going to Browly, a farm at a little distancerh the public road. A man put me
in the way, and | pushed on, as it was then getitgy On coming in sight of the
place, | said, "Mr. Bayne, there they are.” Themmeat they got sight of me, they
shrieked out "Jamieson!" and ran in every directibeoon got my eye on his gin, and
rode on her so quick, that she took up a malil tlesalled out to Mr. Bayne to secure
her, but he mistook what | said, and rode aftetl@rdblack, thinking him to be Hole-
in-the book, but | caught sight of the ruffian, asabn pulled him up, desiring he
would stop, or else | would shoot him, but he womtd. At last he got over a fence,
and ran through the wheat, to evade the hors@wlthought | should have lost him,
but | sprang from my horse, and got over the feaoe, now hard running took place.
| was determined to have the ruffian if possiblesoon came up to him, and not
wishing to shoot him, if | could take him withouitpacified him to walk towards the
house, which he did, though with great reluctarared by this time, Mr. Bayne
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returned, seeing his mistake. Four or five mentamdor three women came to meet
me, to see what was the matter. | desired onleeofiten to go to the house for a cord
to tie his hands. | then told him, in the preseotéhe people standing by, what he
had been guilty of. He looked horror-struck whenheard | was in possession of
every particular, and | said the Governor wouldsbee to hang him. It was now
nearly dusk, and | was stretching out my hand ke the cord to secure his, when he
made a sudden dart and ran. | saw there was emative but to fire. | did so, but
the first barrel seemed to take no effect. | gaime the second, and he still continued
running until he fell dead. | have now stated gymarticular, for fear there might be
any misrepresentation. | went immediately andrimied Mr. Throsby.

The six natives that | was sending to Bong Bayai, away from the two men that
had them in charge. The men endeavoured to get theugh the brush, before the
night came on, but they would only walk as theyapé®l. When it got dark, they
made a sudden start, and got clear off. | do ttatlaany blame to the men, for | am
sure they did their best, and | hope from this yeadd willing behaviour, your
Excellency will give them some indulgence. On weturn to Wollandilly, we found
the four safe, and one more the man had got.

| had them brought to my farm, to shew me the&'smhody; but, after a long and
useless search, we could find nothing. | got wexed with them, at last, seeing they
were making entire fools of us. They then confdgbat the man was cut in pieces,
roasted, and eaten, and likewise the dog. Theytthek us to the place where the fire
had been made, but all we could find was a bitefrhan’'s small entrails, a piece of
bone which they said come out of his leg, andtke litit that belonged to the dog's
scull. It seems they were so sure of no suspiei@rn being on them, that, when they
eat the flesh, they burned the bones to ashesjtdandher appears, that where the
man was killed, they made the fire over the spot.

What will your Excellency think of the nativesw? | have been living up here
nearly four years, in all that time never had amyds with them, treated them in the
kindest manner, likewise my people, two of theifldien had been living in my
house for six months, and only left the day befibwe horrible deed was committed.
After all my kind treatment to them, they waylayeoof my men, within little more
than half a mile from my door, and not contentaketthe meat, sugar, and tobacco,
the poor fellow had with him, the cannibals mussta®y an inoffensive and faithful
servant. | have done my duty as a master, in t@p&o strictly into this matter, and |
have no doubt that your Excellency, together whig public at large, will approve of
my conduct.
| have only to add, that I trust your Excellencyiwior the safety and protection of
His Majesty's faithful subjects, make a proper ex@mof the whole that were
accessary to this cruel and wanton act; and thatabywe supposed, our civilized
tribe. | think this will for ever put down any anlsate for the aborigines of Australia.
The three boys and the girl, that are in custoayuth wish would be taken into your
Excellency's presence, as they would then shew youo Excellency, in what form
Hole-in-the-book cut up the unfortunate man.
| have the honour to be,
your Excellency's most faithful
and humble Servant,

(signed)JOHN JAMIESON, JUN.
To His Excellency Governor Darling, &c. &c. &c.

*kkk
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Shortly after this letter was written, it was digseced that the man, a servant
belonging to the prisoner, who had been missing, \was supposed to have been
murdered by Hole-in-the-book was alive, having loist way in the woods. It was,
however, supposed, notwithstanding, that some pehsal been murdered; for, in
corroboration of the confession of the natives, edxmnes were discovered, which, on
being shewn to a Surgeon, who was then in attemdiaefore the Court, he had given
it as his opinion were human bones. He (Mr. MOOREy)vever, knowing that a
native had been shot, though, as he was readynd adder an erroneous impression,
still, considering the office which he held, he ldkmed it his duty to bring the case
before the Court, and would proceed to call witesssvho would state the
circumstances which took place on the occasion.

MARK RUSSEL stated, that he resided at Mr. John Wait's, atgBBong, in
December last; on the 31st of December, or theofistanuary, in the afternoon,
witness saw the prisoner on horseback, accompéayi@other person, riding after a
black native, who was running away from them, as@$eld of wheat; the prisoner,
who had a double barrelled gun in his hand, aldfitem his horse, and pursued the
black, who had got over the fence across the fiblelprisoner overtook, and brought
him back to the end of the field, when witness werttis assistance; the prisoner said
the black had killed a servant of his, and askedafoope to secure him, which was
procured, and witness held the prisoner's gun whdsattempted to tie the hands of
the native behind him; the native resisted, wouwdd suffer his hands to be tied, and
made off; the prisoner called out after him, ttidia did not stop, he would certainly
shoot him, which was disregarded by the native, stilbkept running; the prisoner
then fired, when the native was about 28 yardshmft, he still continued to run; the
prisoner again called out two or three time, to anstop, but the native still running
on, the prisoner discharged the second barrel ©fplace after him, when he was
nearly 40 yards off; the native ran for about 38dgaas appeared when the ground
was measured, after the second shot, and thewi@tiess did not go up to the spot
where he fell, at that time, nor see the bodyth#l evening; cannot say where he was
shot; believes the person who accompanied thermissas Mr. Hannibal McArthur's
overseer; did not see any constables with the peisat the time.

Cross-examined by Mr. W. C. Wentworth --- Theiveaunderstood English very
well; when the prisoner taxed him with the deed,sh&l he had killed no man;
witness thinks he would have escaped, had notrieerer shot him; witness lives in
Argyle, but not near the residence of the prisodees not know of any man being
missing there; does not know what sort of a charadole-in-the-book was.

EDWARD PARKER, Government servant to Mr. Wait, stated, that las i his
master's paddock, bringing up a calf, on the 3L&lewember last, when he saw two
gentlemen riding along the road, but did not at time, know who they were; the
prisoner was one; when witness saw them ridingthgre were some black people
about Mr. Walt's place, who, when they saw the gressapproaching, all ran off, in
different directions; the prisoner followed one thiem on horseback; the native
jumped the fence, and ran through a wheat-field; ghisoner alighted and pursued
him, calling out to him at different times to staghich was not heeded by the native;
the prisoner at length overtook him at the endhef field, and brought him to the
draw-rail of the fence, calling at the same timewitness, and others who were
present, for assistance, as the native had killeskraant belonging to him, and
observing he was glad he had taken him alive, rati@n he should have shot him;
the prisoner sent witness for his horse, and whremeturned, found that he (the
prisoner) had sent for a rope, which was broughtl giving his gun to the last
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witness, Russel, to hold, he desired the nativeeito round whilst he tied his hands
behind; the native said "beal you tie my handsd' eam off; the prisoner took his gun
from Russel, and called out several times, to #Hieve to stop, or he would shoot him;
the native would not stop, and the prisoner firéidrehim, but he still kept running;
the prisoner again called after him once or twestbp, or he would fire again, but
the native not complying, the prisoner fired agand after running about 30 yards
further, the native fell dead; witness went up indiagely to the spot, and found him
lying on his back; the prisoner asked if he wasddemd being answered "yes,"
replied he was sorry for it, as he would ratherehtaken him alive; one shot went
through his head.

By a JUROR --- He would have escaped if theomes had not fired the second
time.

By the COURT --- When the prisoner was endeawguio secure him, the native
understood all that was said; he could speak Bngdisd understood what was said to
him nearly as well as witness could.

Cross-examined. The native knew what the pesbad arrested him for very well.
John Fuller stated, that he is Government sernvarthé prisoner, and lives on his
farm; knew a man namadENRY PRESTON; he lived on a farm belonging to Mr.
Stuckie, about five miles from where witness livasd was also in the prisoner's
employ; Preston was in the habit of coming weeé&lteenwich Park for rations; he
came as usual, on the Saturday before Christmadedfythe same night, it was
reported to his master (the prisoner) that he laetdreached home with the rations;
there were a tribe of natives about the neighbadhat this time, and also two
natives living in the Government men's huts; thegurer to when the news of Preston
being missing was told, left home on the followMgnday morning in search of him;
he returned the same evening, and expressed h tfest Preston had been made
away with, meaning that he was killed; witness badasion to go to a place called
Mulvana, and was absent from the farm for seveagsgshortly after his return, news
was received that Hole in the book's gin had beem svith plenty of sugar, and that
the nets of each of the tribe were filled with gstons; this information was
communicated to the prisoner, who directly intindates suspicion that the natives
had killed Preston, from their having so much sumad provisions with them, and
expressed his determination to go in pursuit ofrthevhich he accordingly did,
accompanied by two men belonging to the farm; enTthesday following, this party
returned, bringing with them five black natives amdconstable; the prisoner said,
"Hole in the book has killed Preston;" witness wad by Hole in the book's gin, that
she had eaten part of the man's arm that was mjssind whom she described to be
Preston; the natives consented to take the prisonarplace where the bones of the
body had been left, and accordingly brought hind lis party to a hollow tree, next
to which a fire had been made; they produced theeplbone of a man's leg, and
promised that, on the following day, they wouldoaggoduce the bone of the man's
arm, which they did, together with some more bomes] some entrails, evidently
those of a human body, and which they said belongddarry, which was the name
that the man who was missing was known to themHwnJe in the book's gin also
drew from a water hole, the bone of a man's arenttives afterwards took the party
to Wollondilly, where they came up with a strandack, called by the others Billy
Rooty, who was employed in breaking some bones;sdweral pieces of bone as
found, were collected, and shewn to Dr. Elyard.

Cross-examined --- All the natives concurredgarying, that Hole in the book had
killed the man Harry; his gin made the same stateme
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Mr. JOHN BAYNE stated, that he is Superintendent of a farm béhgntp Mr.
Hannibal McArthur, in the County of Argyle; remembehearing of a man being
missing in that neighbourhood, about the latter ehthst year; shortly after witness
heard this, a tribe of natives came on the farmgrwie asked if they knew whether a
servant belonging to the prisoner had been murdéhey appeared much agitated,
but gave no reply; on the Sunday following a nataee to witness, and asked him if
the soldiers were coming, and complained of beamgel, and that he should not be
able to run away; the natives, generally, seemeentertain some fear of this sort;
witness thought it prudent to remove an impressibthis sort from their minds, and
told them that they need not be alarmed, as naeseldvere expected; the prisoner
came to witness; house, shortly after, and as thene sitting in an inner room
conversing, a native named biddy came to them t@lddthem that Hole in the book
and his gin were the persons who murdered the nei% man; Hole in the book
stayed on the farm only one day; he had gone awd@ong Bong, whither witness
accompanied the prisoner; on arriving there, thegrdh that Hole in the book having
heard of the suspicions that were entertained ®fhving murdered the prisoner's
man, had gone precipitately away; witness and thsomper then set out in the
direction of Mr. Wait's farm, where they found Haitethe book, his gin, and two
other natives; as soon as the natives saw witnedstlee prisoner approach, they
dispersed, and ran away in different directiongn@ss pursued one of them; the
prisoner ran after Hole in the book, whom he fipadivertook and secured, the
prisoner asked him why he ran away, but he gavanswer; it was then agreed to
take him to Bong Bong goal, preparatory to an emygoeing instituted relative to the
supposed murder; a piece of cord was procured some men who were close by,
with which it was intended to tie the native's handith a view in taking him to gaol
with more safety; Hole-in-the-book resisted anda#inthe prisoner repeatedly called
on him to stop, he not complying, the prisonerdjrieut he still kept running, seeming
to pay no regard to the prisoner's threats, who tined a second time, when Hole-in-
the-book, after running a short distance, fell, digdl instantly.

By a Juror. --- If the second shot had not biged, he would certainly have made
his escape.

Cross-examined. --- Witness has no doubt buttte natives killed some man; it
was strongly impressed upon witness' mind at tine tihat they had killed Preston,
from the circumstance of their distributing tobaeenong the men on the farm; and it
being known that Preston had some of the samewstrthim, and some sugar, of
which also the natives appeared to have a quanmtitgess knew Hole-in-the-book
very well, and thinks if he was put to the bar kdling one of his companions, or a
white man, he would understand what was going bieiwas innocent, witness
thinks he would understand how to defend himseid, llnow the necessity of calling
witnesses; witness has known some of them to dwlen he has called them to
account about many things.

HENRY PRESTON (the man who was supposed to have been murdestatgd,
that he went, according to custom, to the prissra@rGreenwich Park, for the rations,
about 2 o'clock in the afternoon of the 23d of Deber last; Greenwich Park is about
five miles from the out-station where witness ispdsged; on his return back, witness
quitted the regular path, for the purpose of seamgcquaintance, a shepherd, whom
he expected to find; and went astray in the woads,could he discover any station
till he got to Mr. Blackman's at Burragarang, oe 2d or 3d of January, about 40
miles from the main road, and nearly 80 miles frdre place to which he was
proceeding.
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Cross-examined. --- Hole-in-the-book and higerivere on the prisoner's run when
witness was returning home with the provisions; é-iolthe-book asked for some
tobacco, but witness told him he had none; he w#seaout station on the preceding
evening, and wanted some flour, which witness fult he could not have, but
offered some wheat, if he would grind it, but hused; witness had 21Ibs. of meat
with him, and some sugar, and tobacco, when he asinay; was ten days absent
before he was found, and was then in a state op&iemexhaustion; part of the meat
was fresh mutton, and becoming blown, was givethéodog; the remainder which
was in a bag with the sugar, witness dropped ih® river, when climbing a
perpendicular rock in endeavouring to discoverway; was not robbed by any of the
natives.

Dr. ELYARD, late surgeon in the Navy, and at present cortorethe County of
Camden, stated, that he held an inquest on the dbd\black native called Hole-in-
the-book, on Wednesday, the 3d of January. Thasearngun-shot wound in the back
part of the head, and one of the like nature betwie shoulders; either of the
wounds would have caused death; they appearedveoldeen given with buck shot;
hearing afterwards that the body of he man whosuaposed to have been murdered
was found, witness proceeded to Greenwich Park,réls@&lence of the prisoner,
accompanied by a constable belonging to Mr. Throilre was no body found, but
only some bones which were shewn to witness; ther® part of a shin bone, a left
collar bone, and a bone of the arm, produced bya mamed Fuller, which witness,
as also DrREID, who had seem them, had no doubt were human bwaitegss, on
his way to the prisoner's, met some natives witlorwthe spoke, and who told him
that a black woman had eaten part of the arm o&a who was murdered; and even
after Preston had been found, and appeared indbe,Ghey persisted that a man had
been killed and eaten, but described him as a wigégled man, or flour-headed, as
they called him.

Cross-examined. --- The verdict of the Jury, whbon the Inquest held on Hole-in-
the-book, was justifiable homicide; witness saw edat picked up, but it was mixed
with red ochre, which prevented him from speakimasifively to its description,
though it certainly was different from any he hadially seen; the natives said it was
part of the fat taken from the kidney of the marowtas killed; witness has not the
least doubt but some man had been murdered, antelaad so from other natives;
knows that an investigation was held before the iMesge of the district, subsequent
to the inquest, and that they made a report to (bovent.

The report of the Magistrates, by the consenthefActing Attorney General was
then read by Mr. Wentworth, and stated, in theiniogm, after a full investigation of
the case, the conduct of the prisoner was perfegtyifiable, under all the
circumstances, and that they themselves would etegl in a like manner.

The case closed here.

His Honor Mr. Justice STEPHEN minutely recaitatl the whole of the evidence,
and observed, that the only question for the canaitbn of the Jury was, whether,
from all the circumstances of the case, there wasanable ground for the prisoner to
suppose that a felony had been committed by theasded native. It should never be
understood for a moment, that the natives weresgoally under the protection of the
laws with any of His Majesty's subjects in the Ggtoneither should it be understood
that where there was reason to suppose a felonpéed committed any person was
not authorized in securing the individual withoatyavarrant or assistance from the
civil power; therefore, as he had already stateoygh no doubt could be reasonably
entertained, that the native had come by his dieationsequence of a shot fired by



New South Wales Inquests, 1827; 08 June 2008 22

the prisoner, still the question for the Jury taedmine was, whether there was
sufficient ground for the prisoner to entertain elidf that a felony had been
committed by the deceased, as, if so, then he wt®iazed in law to resort to force
in order to prevent his escape.

The Jury, almost immediately, returned a verdidilot Guilty and the prisoner was
discharged by proclamation.
See also Australian, 18 May 1827. On that daymmented as follows: "We have
given a long report of the trial of Mr. John Jaroiesfor manslaughter, in destroying
a Black Cannibal who had murdered a stockman oeroservant, and who, after
being laid hold of in consequence of the act treclblhad committed, contrived to
effect his escape from his capturers. The triabed a good deal of interest, mingled
with a portion of surprise, that the charge of nfeunghter should have been preferred
against Mr. Jamieson, and that he should have beempelled to appear in the
Supreme Court, after a Coroner's Jury had retuaneerdict of justifiable homicide.
It does not seem that any imputation was thrownnugimt verdict - a verdict
supported by the unanimous testimony of the distagistrates, who, on being
called upon, said enough to acquit the defendamt,ta prove the propriety of his
acquittal by the Coroner."
Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 23/05/1827

Supreme Court of New South Wales

Forbes C.J. and Stephen J., 18 May 1827

NATHANIEL LOWE , a Lieutenant in his Majesty's 40th regt. stoatiated for the
wilful murder of a negro black of the Colony, namddckey Jackey, alias
Commandant, alias Jeffery at Wallis's Plains, in the month of August l§%f.

A second count stated the deceased to be a nelgosevwname was unknown.

The prisoner being called on in the usual manngrléad to the indictment, Doctor
Wardell rose and addressed the Court.

“May it please your Honors -

"Before the prisoner pleads to the indictment, | feel myself called upon in his behalf to object
to the jurisdiction of this Court. | do so now because | consider if he were to plead it would
conclude him, and he would not be able to avail himself of the objection, which | think arises
in this case, from the want of jurisdiction in this Court. Upon the record it appears that Mr.
Lowe is charged with having unlawfully killed a native black called Jackey Jackey. Now, |
imagine, that this Court can take full cognizance of the fact, that the native called Jackey
Jackey is an aboriginal native. What that aboriginal native is, it is necessary that | should
enquire, in order, by enquiry, to shew that this Court has not jurisdiction to try a British subject
for an alleged offence, committed against that aboriginal native. Assuming, in the first place,
he is an aboriginal native, and that he was deprived of life by the defendant, as stated in the
indictment, | ask what this aboriginal native is with regard to the British Sovereign, and in
contemplation of the law of England. Is he an alien enemy? he is not, because his tribe is
not in hostilities with the British Sovereign. Is he an alien friend? he is not, because his tribe
may be, and in fact is in a state of public hostility with individual subjects of the British
Sovereign, and because no friendly alliance has ever been entered into. He is not a subject of
the British King, because his tribe has not been reduced under his Majesty's subjection, and
because there has been no treaty, either expressed or understood, between his country and
that of the British King, and because in fact there could be no treaty between him as a
member of NO commonwealth and the British King. In the next place, as a subject of
England, he would be liable to be tried according to the forms of the English law, but that he is
not amenable to the English laws, nor to this Court, is clear, from two plain reasons. First, he
does not understand the forms of our Courts - he has not sense to comprehend the meaning
of those forms by which he would be tried; and in the next place, if he did possess that
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knowledge he could not have that trial, which, by the Laws of England, he would be entitled to
- The New South Wales Act provides, that in all cases, trial by a jury of seven military and
naval officers, shall be "the trial by jury" of this Court, in all cases - that is in all cases
contemplated by the British Legislature on passing this Act. It is self evident that the
Legislature never contemplated the aboriginal natives, or the trial of them, and therefore they
are entitled to that mode of trial provided for foreigners by the common law of England, that is,
they are entitled to be tried by a jury composed half of British subjects, and half of natives,[2]
because the New South Wales Act cannot take away this right by implication, therefore the
aboriginal natives cannot be tried by this Court for any offence by them committed. How then
are they to be tried, if any offence be committed by them? [3] how are they to be punished?
Is the divine law, the law of nations and [?] because this Court has not jurisdiction to try [?] If
it be murder by the law of England to slay an aboriginal native, it would surely be murder to
hang him by the judgment of this Court, for the reasons | have stated, because they have no
understanding of that mode of trial to which they would be subjected, and to the forms to
which they must submit. In law, a native put upon his trial for or on account of a capital or
other offence, would be considered as a lunatic, a madman, how then is retributive justice to
overtake one who offends against the laws of God and nature, unless it is admitted that a
punishment may be substituted for the punishment of a Court of Judicature. | will assume
that the aboriginal native mentioned in the information has committed a murder. Now by the
divine law it is decreed, ‘'whosoever sheddeth man's blood, by man shall his blood be shed.’
Can that divine law be fulfilled, unless there be an instrument of Heaven to carry it into effect.
By this court the native who committed the murder could not be tried for want of a proper
mode of trial. Suppose the defendant has proved that instrument and punished him
according to the divine law, and in a manner comprehended by the native and his tribe, can
he be held to have committed any moral offence, much less an offence falling within the
jurisdiction of this Court? For want of power in a Court to take cognizance of an offence
committed by an aboriginal native, this mode of punishment appears to be the only one by
which at once the divine law can be fulfilled and the three great ends of punishment laid down
by writers on the law of nations accomplished. [4] The first of these ends being the
reformation of the offenders, when the crime is of a nature to admit of reformation; the next is
what is called caution to the party injured - protection from a similar offence; and the third
being the general security by the force of the example. But none of these provisions can be
accomplished, if the native escape the visitation of punishment, or be beyond the reach of all
law. It is a general proposition, according to Grotius, that “the infliction of all exemplary
punishments ought to be lodged in the government of every state' but he holds, as do all
writers to the law of nations, that there are exceptions to this general rule, and as instances of
these exceptions, pirates and freeholders are mentioned as not being subject to any
“determinate Court of Judicature’ and any man may draw his sword against them, and it
surely is as reasonable that a similar power may be considered as lodged in an individual
area with respect to offending aboriginal natives, out of the jurisdiction of every determinate
Court of Judicature; otherwise they would be amendable to the avenging hand of Justice, in
no shape whatever, and those who did resent their aggressions would be liable to be
punished for constituting themselves a substitute for a Court of Judicature. It cannot surely be
contended that hte [sic] natives of this Colony are subject to punishment at the hands of man
in no shape whatever. Puffendorf, among other writers, states a case, the identical case
indeed | may assume now before the Court. He states if there be persons living in a state of
nature and they commit an offence against another, who comes amongst them, that that other
can, by the law of nature, take upon himself to punish them. His reasoning is this - "It may
sometimes happen that any private subject may assume the same right of defence which he
would have had in a state of nature, for instance, if he happened to come into any place
which belongs to no commonwealth, but continues in its primitive liberty of nature. Butthen in
this case it is to be considered, whether the person be assaulted by his fellow subject, or by a
stranger. For if we suppose, by the first, he is allowed the use of his own force to resist only
the present danger. But the further punishment of the injury must be left to their common
Sovereign, except it appears that the person who makes the assault intends to return no more
into his own country, and hath left nothing behind him that can make satisfaction for the injury.
But if a man be assaulted in any such place by a foreigner, he hath liberty, if he can prevail
against him to bring him to the last extremities.' - According to this doctrine then the right of
punishing crime is vested in the individual insured, or in his avenger. And surely nothing is
more rational in regard to beings living in a state of nature, than to deal with and punish them
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in a manner they can comprehend, and as they would punish another who had transgressed
against them, and had fallen into their hands - surely nothing is more rational than for persons
going into a strange country, even if it be a country in a state of nature, to remain submissive
to, and contented with the laws and usages, such as they are of that country, into which they
come. No injury can thus accrue to the natives, and no injury to civilised man. If the natives
understand not the forms of civilised nations, the members of these could not on the other
hand be chargeable with inhumanity, in submitting themselves to, and enforcing those forms
of punishment which the barbarous nation prescribe. If then nothing more have been done by
the defendant than to take the life of a man confessedly living in a state of nature, and who
had shed the blood of a fellow creature, by the doctrine of Puffendorf and other writers of the
same kind, he has not rendered himself amendable by that act to punishment, and
consequently has not committed an offence failing wishing the cognizance of this Court. |
have taken for granted that the crime of murder was committed by the native, and that having
fallen into the avenging hand of the defendant, the latter becomes the instrument of divine
vengeance, substitute for a court of Judicature, to prevent the offender's escape, and has
acted so towards society as best to fulfil the several ends of punishment. He has in him held
up an example to his tribe, that they shall not commit murder with impunity. Punishment and
example being the objects aimed at, it matters not whether the offending native was deprived
of his life in the heat of a conflict or deliberately. Unless this principle be admitted, and this
course of reasoning assented to, and the validity of it be allowed, we must come to this
conclusion, that aggression may be made by one set of people, and no power exists of
inflicting punishment on them, as no Court of Justice has a power over them superior to the
power of an individual. It is of consequence, | contend, in which way retribution comes,
whether in the moment of conflict, or by making a solemn example to the tribe, to shew them
the punishment which they must expect to be inflicted on all as guilty as the sufferer. If | had
followed some great writers - great lawyers indeed, | need not have looked upon the
aboriginal native as one who had taken away the life of another. Lord Bacon, in speaking of
tribes of savages, less uncivilised than the aborigines of this country; in speaking of the
American Indians says, that ‘they were to be looked upon as people proscribed by the law of
nature, inasmuch as they had a barbarous custom of sacrificing men, and feeding upon man's
flesh'. [5] Puffendorf does not join in the idea of the general proposition, but allows that a right
of war against them exists in those who people have been thus inhumanly treated.
Barbeyrac, as the commentator of Puffendorf, considers the custom so savage and so
destructive to society, that all means are justifiable which are adopted for its abolition. [6]
According then to these notions, if the savage for whose murder the defendant is arraigned,
had been guilty of no crime, but merely indulged in this propensity of feeding on human flesh,
he would be held as a being proscribed by the law of nature, and to slay him would be no
offence. This, however, is only an argument subservient to the main argument, and | submit
to your Honors that this Court has no jurisdiction to try one, who has committed an offence
according to the law of nations, and the law of nature, but who, according to the tenor of the
information, has inflicted summary punishment on an offender who could not otherwise be
punished, or being punished could not be punished with so much effect... There cannot be
that fair and equal measure of punishment expected to be meted out in both sides, if mutual
offences be committed, and punishment by the laws of God and man is held to be mutual
among all mankind.

Mr. Wentworth. - In following the lucid reasoning of my learned friend, | will quote a dictum
of Vattel, which goes to provide that a nation, after it becomes properly so called, is as such
bound by the laws of nations as before it settled into that shape. It becomes, therefore,
necessary to go back and ascertain what are the rights of individuals before any regular or
settled form of government becomes established among them. In that identical state the
natives of this country are placed at present, and it is clear that while they combine in this
state, the right of any individual to punish the aggressions of another, is indubitable, that right,
in fact, in the exercise of it, is essential to the common safety, because if the right of
punishment does not exist in the individual, it exists no where; that this is the case, | believe,
all writers of the law of nations concur. By the New South Wales Act the jurisdiction of this
Court in New South Wales is rendered co-extensive with the jurisdiction of the Court of King's
Bench in England. It is a preliminary question then what is New South Wales? | think | shall
prove that New South Wales in this act means such parts of the territory as are occupied by
British subjects, and that this is the meaning of the act, | think the act demonstrates in another
part. | will not suppose this Court can be ignorant of the early annals of this country, because
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it must be within the judicial cognizance of this Court, as much as the battle of Hastings in the
Court of Westminster - that we landed on these shores without opposition, that we took it, and
remained in it without opposition, and that no conquest was ever made of it by his Britannic
Majesty. | find this act as well as in the instructions of his Majesty to the Governors of this
Country, that no conquest has ever been made, because if any conquest had ever been
made, it is clear that it was competent to his Majesty, by virtue of his prerogative, to delegate
to his Governors various powers, which he withheld from them. The King would have had the
power to authorise his Governors here to make laws, and levy taxes, and not have been
under the necessity to have had recourse to this legislature for any provisions - provisions of
this Act of Parliament. | take it, therefore, that this Act of Parliament contains an implied
legislative declaration, that no conquest has been made of this country. If this be the case
then, what is our situation in this country with respect to the aborigines. To ascertain this we
must refer to the law of nations. Vattel, in speaking of countries like this, says, "that when
many independent families (and the natives of this colony are such) are established in a
country, they occupy the soil and demesne of the country, but have no empire among them,
since they do not form a political society. No person can take possession of that empire,
because it would be to subject them, in spite of themselves, and no person is under condition
to subject free born men, unless they submit voluntarily. The land belongs to them
exclusively, and one cannot, without injustice, deprive them of their land". He goes on to
shew that an establishment like that which has been formed here, may legally and properly be
made, but not so as to exclude the native tenants of the soil. According to this principle, and
in consonance with a legislative declaration, what was the situation of this community in
taking possession of the country. It seems to me almost doubtful, from this jurist, whether
taking possession of a country under these circumstances we have a right to establish empire
among ourselves, and that our civil polity is for this reason repugnant to the law of nations;
but at all events, our right can go no further than ourselves. We could not, according to any
principles, have assumed any right of sovereignty over them; they are the free occupants of
the demesne or soil, it belongs to them by law of nations, anterior to any laws which follow
from human institutions, and that right is not at all attempted to be infringed by this Act of
Parliament. Now, | think, on this point, taking them to be in that situation, | contend they are -
| think a fatal objection occurs to the jurisdiction of this Court. By what right, | would ask, can
any one of them be arraigned in this Court. Does this Act of Parliament mean that these men
should be subject to the jurisdiction of this Court; if it does, how is it that so many of them,
who have been known, and proved to have committed murders, have been turned out of the
gaols? why they have been turned out rightfully, because they are not subject to our
jurisdiction; they cannot be legally be tried for acts of this sort, nor can they be legally tried for
any acts of aggression they may commit, be their character whatever they may. How is it that
many a native black dashes out the brains of his child; that many of them murder their wives.
How is it, | ask, that these things are daily witnessed, almost at the Magistrates doors, and no
cognizance is taken of these atrocities. It is because they are independent families, and
come within the class of persons named in Vattel, possessing the free demesne of the
country, without any Sovereign or laws among themselves, besides the native customs which
are peculiar to their own race. Now, | take it then, that these people, by the law of nature, are
not subject to the jurisdiction of this Court for that reason. | take it, on the reasoning of my
learned Friend, that they are men, no more subject to punishment by our code, than a set of
idiots or lunatics. | ask the Court, if this savage, stated to have been killed, even supposing
the Court to have jurisdictions unacquainted with our language, was put to the bar to take his
trial for an offence he might have committed, whether it would not be a solemn judicial farce,
the mere mockery of a trial, whether, if found guilty, he could be sentenced and executed. |
say he could no more be executed on common principle, no more, | repeat, than an idiot, who
in law possesses no knowledge of right from wrong, and in consequence is not responsible to
human punishment. On these grounds it occurs to me a complete objection arises to the
jurisdiction of this Court, because when men become incorporated into civil societies, and civil
governments, they only give up the right of punishment to the Magistrate, on condition that he
will afford them protection; they are co-extensive rights, and it appears to me to follow, as a
necessary consequence from the inability of this Court to punish the aboriginal blacks; that it
has no jurisdiction to punish any British subject, who may have committed an offence against
them, be it of what nature or degree soever. With regard to the jurisdiction of this Court,
another argument, | think, may be raised, to which my learned Friend has adverted. Suppose
these blacks were in England, the jurisdiction of this Court is taken to be co-extensive in this
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colony with that of the Courts in England, for offences committed within its limits. Suppose
this native stated to have been murdered, was arraigned before a Court in England, he would
have a right, according to the law of England, to demand a jury, a half of whom should be his
own countrymen. If such a jury could not be found, | take it he could not be tried. Supposing
he could (an impossible case) what would be the result? Here are a set of natives one
degree just above the beasts of the field - possessing no understanding beyond a confused
notion of right and wrong, and that is all. Men, who are certainly in such a state of barbarism
and ignorance, that they could not be legally sworn in any Court of Justice. What then would
be the result of a man so situated, who claimed a right which the common law of England
would give him? Most likely no such jury in law was entitled to, could be by any means
obtained, but if such could be found, how could they be impanelled and sworn in. A native,
therefore by insisting on his common law right in England, would not be amendable to
punishment. Even supposing him to be viewed as an alien, he would be an irresponsible
person and might commit any act within the jurisdiction of that Court, without incurring the
slightest punishment for his offences. An Englishman, in this case, would therefore be bound
to take the punishment into his own hands, seeing that no redress could be had in any other
way. But my learned friend has very properly stated his difficulty to find out what character to
give these people. He has contended they are neither alien friends, nor alien enemies, nor
subjects. That they are not subjects, | think the argument on this head has gone a long way
to prove - that they are not alien enemies is also clear, from the arguments of my learned
Friend - that no declaration of war has ever been made against them - that they are not alien
amis is equally clear, from this circumstance, that there is no right of empire among them, no
Chieftain in a condition, from their vagabond state, to make a treaty with the head of any
civilised government. If there be no public compact of this sort, there can only exist a tacit
compact among individuals, which goes no further than to say, we will be at peace with you if
you keep peaceable with us, and that compact would be sufficient to authorize the gentlemen
at the bar to punish any of these natives - who violated this compact, in any way he might
think fit. It appears to me that the act charged in this information is an act over which this
Court has no jurisdiction. | therefore humbly submit this trial cannot be proceeded with.

The Chief Justice ---- The objections which have been taken to the jurisdiction of this Court, in
the present case, rested on two grounds. [7] As to those which rest upon the abstract
principles of the law of nations; the Act of Parliament has put an end to them. How far it is
proper to pass an act, taking in these territories, and naming them the territory of New South
Wales, and establishing therein our own rules and ordinances, is a question not for us to
entertain. It is sufficient for us to say that the territory is recognised as the Colony of New
South Wales. This is a judicial fact which comes within our knowledge; and beyond that we
cannot go. Itis admitted that the law of nations is only the law of the land; so far as they owe
their whole force to adoption. As to the law of nations, we take them no further than they are
incorporated in our own code. The Court looks at the Act of Parliament only. If the Act of
Parliament has recognised a sovereignty over this country, and recognised the application of
English law here, we must look to the British law as established here de facto; and the Court
is of that opinion. [8] The next thing to consider is whether the place, where the offence for
which the prisoner stands charged is said to have been committed, is within the jurisdiction of
the Court. It is stated to be at Wallis's Plains, in the district of Newcastle, in the Territory of
New South Wales. Itis on the Information that the individual charged is a person bearing his
Majesty's Commission, and is an officer in the 40th regiment. He then is personally within the
jurisdiction of this Court. The offence charged against him is that of having taken away the
life of a native; now, this native must be considered, whatever be his denomination, a British
subject. If not to be an alien friend, or an alien ami, in any case he is entitled to lex loci, and it
is only under peculiar circumstances he can be excluded from that right. The question then
resolves itself into this, whether this case comes under the New South Wales Act. Now, this
Act of Parliament gives this Court jurisdiction to try all offences as in England; [9] and prima
facie, this comes properly before this Court. The Court then has jurisdiction. As to the form
of mode of trial, that we can only try according to the law. [10] The present Act is too explicit
as to the mode of trial; it points out a trial by jury of a certain number of officers. | have also
less difficulty in coming to a conclusion on this point, as the questions which have been raised
appear on the face of the record itself. | therefore do not lay it down with that force, as to say
| am not open to conviction, if any other arguments may be raised in a subsequent stage of
the proceedings, if rendered necessary. With the present impressions on my mind, | do not
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see any grounds to prove the want of jurisdiction of this Court, so as to call on me to stop the
case. [11]

Mr. Justice Stephen coincided in the opinioregiby his Honor the Chief Justice.
There were no facts upon which to found a beliat the Court had not jurisdiction in
the case before it. The information charges tisper, who is to be put on his trial,
with killing a negro of the colony - a native whe under the protection of his
Majesty. Nor was there any fact from which the Govere to infer but that he was a
subject of his Majesty. He, his Honor, felt velppy, on the present occasion, that
no necessity existed for entering upon a discussitnwhat was, and what was not
the law of nations themselves. There were suchradictions with writers with
respect to the situation of people living in a estat nature, that it was difficult to
arrive at any fixed opinion. His Honor was decigeof opinion that the natives of
this colony were within the protection of the lawand that there appeared no
sufficient grounds to arrest the trial.

The plea of Not Guilty was then received.

The Acting Attorney General stated the casettierprosecution; and proceeded to
call witnesses.

THOMAS FARNHAM sworn, | have been a constable in the employ®fiblice
at Newcastle. In August last | was a stationargstable at Mr. M'Intyre's in that
neighbourhood, about seventy miles from Wallis& 3l In the month of August last
a native black was apprehended by Dr Little andgdan my charge, with directions
to convey him to Wallis's Plains. | did not knownhthey called him Jackey Jackey.
| proceeded with him to the old Military BarracksVdallis's Plains, and gave him up
in charge of the military who were stationed at Ifagracks. | arrived there in the
evening. It was shortly before the Quarter SessairNewcastle. He was placed in
the old Barracks and left there that night, wite handcuffs on; he was chained to a
post in the side of the fireplace. It is a hutroed and flagged. | left him there and
went away to report what | had done to Mr Echfane, chief constable. | stopped at
the house of one Smith's, at Wallis's Plains, al@guarter of an hour the same
evening. About six o'clock the next morning | wéemthe barracks and saw the black
still chained there. Two soldiers were doing datythe barracks at the same time.
About seven o'clock two soldiers took him to goveemt house, where Mr Lowe was
then living. | followed them to government housed dheard Mr Lowe order four
soldiers to take him to the rear of the governnienise and shoot him. They took the
man about a quarter of a mile off in the bush. Sbkliers had their muskets with
them; they placed him by the side of a tree, tlfe&em fired at him. | was standing
close by; he fell and the fourth soldier who had yet discharged his piece, went
within a few yards of where the black lay and piia#l through his body. Mr Lowe,
the four soldiers, and myself, were the only pesgmesent that | saw; there might be
others in the bush looking on. The mounted polegee at government-house at this
time. | went up to the native, he was woundedhim jaw and in his head; he was
quite dead. We all came away and left him there.

Cross-examined by Dr. Wardell: Witness was preaethe murder; he left the spot
immediately after he saw the man dead, and sdopfewcastle the same day. On
reaching there he reported what he had seen eeladithe native to Mr Muir, the
chief constable. He had some despatches to cotweseveral persons; cannot
recollect to whom he carried them. First went tartih's; brought some despatches
from Mr Little and some from Eckford. I'm quitertan that he told Mr Muir of what
he had seen it might be an hour or two after hetgdtewcastle. Does not recollect
whether he took the dispatches to Mr Muir or then@mandant. Some letters he put
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in the post office. Does not know whether he thbld Muir that evening or not.
Always spoke the truth when sworn. Mr. Close askbdut this business. Witness
denied knowing anything about it then. Does naivknvhether he was sworn or not.
He denied knowing anything about the black fellodr. Close took what he said in
writing. [12] He can write his own name; but heedmot always do it. Sometimes
makes his mark. Was afraid to disclose then whdttew about the murder. Cannot
say he was afraid of being hurt by any persondting what he knew. He never told
Mr. Muir that he had loaded a musket, and let flyhe black himself. He has been
punished for several robberies which were laidisgacharge.

By the Court, - Witness called on the house of\lrtin on his way in Newcastle.
Did not tell him what had taken place; he had notiveofor withholding any
information from Mr. Close the magistrate. It waghe instance of Mr Close that he
made the statement he did. He was called uponate s/hat he knew about the
business. He was first asked by Mr Close if heakaaything about the affair, and he
said no. He believes he was sworn, has not sptieriruth on oath both times.
Speaks the truth now.

Wm. SALISBURY. - | lived at Wallis's Plains in August last.dcollect a black
fellow being brought in custody there by a manemilTom. [The witness was told to
look round to identify the person.] The last withegas the man. | was sitting in my
hut and saw two soldiers pass by with the blackhair charge. They took him
towards government house, as soon as they cameegaer him turn off in a different
direction with some soldiers. Cannot say how mahgre were a number of them.
Mr Lowe was of the party. They took the black thadlow behind government house,
where they tied the man to a tree, was not neauginto see if any muskets were
levelled at him. | was about fifty yards off. édrd the report of three muskets; and
almost immediately after heard the report of alsimgusket. Mr Lowe was there. To
the best of my knowledge Lee was one of the saddadro fired, but can not tell the
names of the others. | went in after this andsfied my breakfast. A short time after
a labourer named Newton came to the hut and ordes¢dwo men to assist in
burying the native. Does not know the name of bik; but understood he came
with Tom, the constable, from Patrick's Plainsassisted in burying him. He was
wounded in the cheek and through the head; he éewl bleeding a good deal.

Cross-examined by Mr. Wentworth. - | was fiftgrds off when | saw the firing
take place. | do not know the day of the week @ntn that this occurred. The
constable called Tom might have been present atrtige but | did not see him. If he
had been there | think | could not help seeing hilnwas once tried before the
magistrate of Wallis's Plains for stealing a muskebn this charge | was sentenced
to be transported from there to a penal settlementas sent up to Sydney and put in
the gaol, preparatory to being sent away some wh@rallis's Plains until late years
was a penal settlement. | was transported to $&aHlains by the late Supreme Court
for robbery. | arrived in the colony originallypaisoner. | was convicted in England
of robbery, and transported here in consequencgasl never punished but once at
Wallis's Plains, which was for a robbery; and tgtthe reason why | was in
confinement in the gaol. | never mentioned anyghaout the affair of the black
fellow until | was put into Sydney gaol.

Wm. CONSTANTINE. - | am employed as a messenger at Wallis's ®lain
remember about the middle of last year a blackelwho was called Jackey Jackey
being brought to the Plains by a constable. | $émiowe and Sergeant Moore
standing together, and talking with the black naear the government-house. | did
not hear the conversation. | had to go 200 yaodsvater; when | returned with the
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water the black man, the sergeant, nor Mr Lowe \ilggee. After | had put the water
down | was going to my hut, when Sergeant Moor&edaifter me; he desired me to
get a pick, axe and shovel; he asked me where Joshe told me to get someone
with me to assist in digging a grave. | saw onerfihs Newton, who volunteered to
go with me and dig the grave. He went to wherentlae was shot; about 200 yards
from the government-house. The black man was lpetgveen two saplings; he was
dead and was bruised on his face and head. Ha retishirt on. He was put into the
grave by Newton and one McKoy. Some time aftes himan of the names of Jones,
who was in the hut with me, told me there was t@abenquiry and begged me to say
nothing about it. | told him | would not unlessvas put upon my oath. Some time
after this Jones and another man disinterred tlay b the black fellow, and put it
into a bag, with which they walked away. This wiase in the night time; the body
was taken towards a creek. | do not know who & et asked them to take up the
body. They asked me to help them while | was thieu¢ | felt myself sick from the
decomposed state of the body and stood at a desteorn the grave.

Cross-examined. - | was present when the blaak luried and taken up; the body
had lain in the grave between three and four monthsas rapidly advancing to
decay. | agreed with Jones to deny this, unlegad put on my oath. | did deny it
once to Dr Bowman; and | wish | had continued tasdo | was of no trade before |
came to the colony. | was transported here; ane leeen punished several times
while | have been here.

The case for the prosecution being closed byttimg Attorney General.

Dr. Wardell. - I submitted that there was nodevice in the case to go to a Jury. All
the witnesses who had been examined, acknowledgestives to be accomplices;
their testimony was unsupported by any other eidevhatever.

The Court. - That is a principle of law whidtetCourt does not think falls within
the present case.

Counsel for the prisoner then called witnesses -

Mr. M'LEOD - | know a man named Salisbury, who has givenengd in this
case; he bears one of the worst characters | exandhof any man. | would not
believe him on his oath. When a man was charged stealing a gun-stock, he
swore he made it for the accused; though it aftetsvappeared that he himself had
stolen it. | have heard the man declare todayanrCthat he never was punished at
Wallis's Plains. | know he has been in the gaabghere, besides other punishments.
Mr. Francis Williams - | am clerk to the magistrateNewcastle. | know the witness
Salisbury to have been repeatedly punished, anceglan the gaol gang at the
settlement for thefts. | recollect when Newcastks a penal settlement, Salisbury
was then one of the worst characters in it.

Mr. JOSEPH JONES - | am brickmaker, living at Parramatta, | knowohtas
Farnham who has been examined this day, | conbiden loose bad character, and |
would not believe him on his oath.

LUKE ADDY - | have known Thomas Farnham for seven years gastlieve he
is now free by servitude. | always considered himidle bad character; his oath is
not to be depended on.

Wm. TURVEY - | am a constable at Newcastle. | would notdweli Thomas
Farnham on his oath. | know him to be a notoripbsid character.

THOMASS KELLY - | would not believe Thomas Farnham on his oath.
employed him a little time ago to purchase somadob for me. The money | gave
him for this purpose he spent; and on being appi@dor the tobacco, denied
receiving the money from me.
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Wm. JONES - | was examined at the police office lately refatto a black man. |
know a man named Constantine; he is now in Colunever assisted him to take up
the body of any dead black; he never asked me &ndd formerly lived in the same
hut with Constantine at Newcastle. | never had @nwersation with Constantine on
the subject of a black being killed there.

JAMES NEWTON deposed to the same effect.

A deposition made by Thomas Farnham, the firstass called by the prosecution,
before Mr. Close at Wallis's Plains, was put in aaad to the Court. The substance
of the deposition was directly opposite to the emitk given by him before the Court.

Counsel for the prisoner here closed the defence

The Chief Justice summed up - This was an in&ion filed by the Acting
Attorney-General against Nathaniel Lowe, of his &&&y's 40th regiment, for an
alleged murder, stated to have been committed®péhson of a native called Jackey
Jackey, at Wallis's Plains, in the month of Audast - there are two counts in the
information, but they resolve themselves into oemeayal charge - the first count
states the deceased to be known by the various shaheackey Jackey, alias
Commandant, alias Jeffery - the second count destiihe deceased to be a person
whose name is unknown - this is, Gentlemen, a a#ssome peculiarity of
circumstances which must not pass over - it is @e@ending entirely on evidence -
and the question will be, how far the case has lestablished? | will assume a
general proposition - in all cases that the natofethis country (while they treat this
soil) are entitled to the protection of our laws]ass from circumstances it be shown
they have thrown themselves out of that protec{ib8] It is sufficiently laid down in
the information, that the individual named as aroeg entitled to the protection of
the law, which will not allow another to lay viokehands on one of them, much less
to destroy him. There is another particularitydudd just mention - the person who
stands charged on this Information is of militargfpssion - Gentlemen, you are all
military men - and | am sure | need not have torgsp on your minds the obligation
you are under to your country in the dischargehefimportant duties you are vested
with as jurors - you will not permit your minds, guardedly, to stray from the
evidence which has been adduced before you, norfloenced in any way from any
previous impressions you may have entertained céggehe case, to the prejudice of
the prisoner [14] - but, Gentlemen, | will now drawur attention to the evidence
itself. This is a case entirely in your provinoedetermine; for it rests entirely on the
credibility of the witnesses. It is not upon tleie of competency - for then it would
have been our duty to stop the case without puitityou. Some legal points have
been raised, as to their competency, but | thiektlset aside, by referring to what the
witnesses have stated - they were merely lookersioa took no further interest in
the matter - their testimony is, however, liable this objection, they have told
different stories at different times - the prindipétness is one Thomas Farnham -
this man tells a very plain tale, and appears tienm@ut a plain case - but there are
various doubts raised as to the credibility of thigiess - that this man has a very bad
character, | take there can be no question. A rmurobpersons (four or five) have
deposed that they would not believe him on his ,olathm the general bad character
he bore - but his evidence is open to a much gredection - he has himself stated
that he was called on by Mr. Close (a Magistratesay on oath, what he knew about
this firing, and he then denied - this statemdmént is completely contradictory with
what he has said today. It would, | think, harde/ possible to make out a clearer
case of perjury in a witness - he even admits #éloe &f perjuring himself; therefore
his testimony, if it were single testimony in tluase; would be sufficient to call on
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the Court to stop it.[15] But then, his testimaaycorroborated by a witness named
Salisbury - in the main he corroborated the statem®de by Farnham - nor could |
find a single circumstance that this witness mestiavhich has not also been
mentioned by Salisbury - now this witness is alablé to the same objection. Mr.
McLeod speaks to this man's general bad chardatieithe particulars which follow,
his being convicted of perjury, are conclusive istis a strong circumstance, and |
will put it to you, Gentlemen, whether a witnesssdaated is worthy of your belief?
It is also a strong circumstance that this mas tglu he never mentioned the subject
to any one, but a man of the name of Natty, usiiMas in prison. Looking therefore
at the evidence of Salisbury and Farnham, and tigedmes not say a single thing
more than the other, | put it to you if it does tawik like evidence capable of having
been made up. | express to you no opinion onle;at is entirely one for your sole
consideration. Then, there is another witnesddlly the prosecutor, and that is
Constantine - this evidence does not state so marticulars as the other two, but he
speaks to a new fact. Now, he admits himselfhiadenied knowing any thing about
the matter in question - this is an extraordinargurnstance - and he then goes on to
state a particular fact - the disinterment of toelyoof the dead black. He says one
Jones was present and assisted him in diggingaupdtly - but this man and another
of the name of Newton are called in the defencd,thay deny what Constantine has
said, relative to this particular; there is, howewene exception to be made to the
evidence of these two men, inasmuch if Constaststery be true, they were present,
aiding and assisting in disinterring the body - ysee then, Gentlemen, the three
witnesses for the prosecution labour under a censide weight of objection - at the
same time something extraordinary appears in #sg.c Respectable evidence might
have been called to negative particular parts eftthnsaction which is stated to be
truth. There was Martin - he was in no way imgkch There were Serjeant Moore,
Mr Muir and others similar situated with regardthes case. Why were not these
persons produced to contradict the various statentkat have been put forth? Why
they have not been called can only be with us @emat conjecture, and therefore not
fairly to be considered to the prisoner's prejuditée must take the evidence before
us, and see how far that evidence has made oetdes and how far that evidence is
entitled to belief. If the prisoner has committed offence imputed to him, then it is
for me to tell you, gentlemen, he has broken theslaf this country. If the evidences
examined against him are to be believed, then baily of the offence; but if on the
other hand you do not believe them, then the asetiproved, and you will give the
prisoner the benefit of the doubt you entertaithefcredibility of the witnesses.

The Jury retired for about five minutes, during gfhtime the utmost impatience was
manifested by the auditors in Court to hear theltesThe Jury having returned, and
silence being restored, the Foreman delivered @gicterNOT GUILTY.

Loud and general applause accompanied this annmemteof the verdict. The
numerous friends of Lieutenant Lowe crowded roumdcongratulate him on the
happy termination of the trial. A second burst agplause was given as he
triumphantly left the Court. [16]

Notes

[1] This trial was also reported by the Sydney Gaze®1 May 1827. Dr Wardell and
W.C. Wentworth acted for the prisoner, and W.H. Mgothe Acting Attorney
General, for the crown. The Gazette gave Jerpnasof the aliases of the victim, not
Jeffery. For some of the background papers to dase, see Miscellaneous
Correspondence document numbers 10, 14, 14a, 45156 and 18.
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On 4 September 1826, eleven landholders at thedd&River petitioned the governor
for military protection against hostile Aborigines.Attorney General Bannister
advised a declaration of martial law, which Govermarling refused. Darling
thought that the underlying cause of the trouble W@ conduct of the stockmen, not
the Aborigines. See Darling to Hay, 11 Septemb#26]1 Historical Records of
Australia, Series 1, Vol. 12, pp 574-578. He tholwever, send troops: see Darling to
Bathurst, 6 October 1826, pp 608-623. (This de$pahcluded background
documents from the period of this case.)

Darling first reported the shooting of Jackey Jacte Earl Bathurst on 6 October
1826 (Historical Records of Australia, Series 1).VI?, 623-628.) The governor
ordered an inquiry, and in the meantime told Bathtlrat "There can be no doubt of
the criminality of the Natives, who have been coned in recent outrages; but,
though prompt measures in dealing with such pewmylg be the most efficacious, still
it is impossible to subscribe to the massacre isbpers in cold blood as a measure of
justifiable policy" (p. 623).

The depositions from the inquiry are at pp 625-62Z8e soldiers who gave evidence
all said that three natives were shot in attemptingscape. Lowe himself said that
the shootings were in accordance with his ordershtwot those whom the soldiers
knew to have committed atrocity, where there wasalernative way of stopping
them from escaping. The three had been tied bgsrbpit managed to get free. One
of the soldiers said that one of the shot Aboriginas later "hung up by the Men of
the Farm as a terror to the other Blacks." See Historical Records of Australia,
Series 1, Vol. 13, p. 177, for Bathurst's initigply.

Some of the original correspondence is in the Newtls Wales Archives Office,
5/1161 (Miscellaneous Correspondence Relating torigines). A letter from
McLeay, the Colonial Secretary, to Captain Allm&gmmandant at Newcastle, 28
August 1826 (p. 64) shows that there were threeri§lmes shot by the Mounted
Police under the command of Lieutenant Lowe. Thquiry, however, only
concerned the killing of one man: McLeay to Sc@tQctober 1826, p. 72. (The same
reference contains a lengthy report of conflictsMeen Europeans and Aborigines in
the Hunter district, written in 1826: pp 42-49. eTlollowing pages provide the
background to this case against Lowe. One of itst hints of trouble was a
reference to an Aborigine having been killed inclger circumstances": p. 60.)
Darling reported this case about the killing ofkiacJackey to Hay on 23 March
1827, stating that the initial inquiries were uiefactory. The first inquiry was poorly
conducted by the local magistrates. The Chairnfa@uarter Sessions was then sent
to the district, but was shipwrecked on the wayarlidg said that the matter was then
placed in the hands of the Acting Attorney GenévdlH. Moore), who was sent to
Wallis Plains. Darling continued: Moore "is endeanng to find one or two
individuals, whose testimony he understands wouwddirbportant; but | strongly
suspect that they will be kept out of the way, itifeabitants of every class being at
least indifferent to the fate of the Natives, amvilling that any one, that has been
actuated by the same feelings, should be made easlwefor his conduct.” In the
meantime, Lowe was detained in Sydney, and the WEixec Council repeatedly
discussed the case. The inquiry was suggestedbithes C.J. "There has been no
desire on the part of Government to screen theypdmugh circumstances, which
could not be controlled, have prevented the engwom being prosecuted with the
success which was desired. The matter being iim&hels of the Civil Power, | have
of course abstained from interfering with the PagyMilitary men". In this despatch,
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Darling was responding to criticisms of him by theonitor. Source: Historical
Records of Australia, Series 1, Vol. 13, pp 179:18@ see p. 317.

Darling reported the case to Bathurst on 4 Jun& @ 399-413), enclosing copies
of Moore's reports and letters, and the depositairthe magisterial inquiry. Moore
complained that he "was not a little mortified irdf that I, who was an entire stranger
in the neighbourhood, was obliged to give up alpé® of having any assistance
rendered to me by a person, who, from his locai#edge of the place, was so
capable of giving it, and which, however unpleasamtight be, | conceived it was his
duty to do without hesitation” (pp 400-401). Heswaferring to a magistrate in the
Wallis Plains district, Mr Close. Close thoughatihe was under investigation, rather
than Lowe. One witness, Robertson, declined tovang question whether he had
discussed the case with Lowe. The cover up waadbrtthere was a general fear in
the neighbourhood of any one acknowledging whatkhew". There was an
unwillingness to talk, from the lower class of mars to the higher. This leaves the
strong impression that Lowe got away with murder.

[2] The Sydney Gazette, 21 May 1827, gave this jimy name of de midictate
linguae.

[3] The Sydney Gazette, 21 May 1827, reported Whedesaying here: "Was the
Divine law, and the law of nations, to be violatedh impunity by an aboriginal
native, in a state of nature, because he coulthedtied?"

[4] The Sydney Gazette, 21 May 1827, said that \&laedtributed this to Puffendorf.
[5] This apparently gratuitous reference to canisbamay have been influenced by
R. v. Jamieson, 1827, which was tried only two dzguier.

[6] The Sydney Gazette, 21 May 1827, recorded Wksdegument here as follows:
"Puffendorf did not go quite so far; for, he sayst if they only eat those who die, he
does not see the offence; but Lord Bacon is folbwe by the commentator, Mr.
Barbeyac, who contends that even had the nativesmited no offence, but
possessed that propensity to eating human fleslg,wiould justly be proscribed, that
an exterminating war carried on against them wdedustifiable and destroying one
of them would be no more than destroying that whicds offensive to heaven.
Puffendorf also, speaking of civilized nations sdiichit where a party was a[g]grieved,
he ought to appeal to the public Magistrate; buémvthis was done, and no redress
was afforded, where was the offence in the indigidiaking the law into his own
hands. The main strength of the argument whictarged was, that the Court had no
jurisdiction to try one who committed no offencecarding to the law of nature, but
who had put himself amongst a tribe of savages, dwdanitted to their laws and
usages, and only did that whilst among them, wiiedy might have done to him.
For these reasons, therefore, he submitted, tbat thas a want of jurisdiction in the
Court; because the prisoner had merely done thathwwvas recognized to be lawful
according to the notions of the tribe; and alsoetlvlr the act was lawful or not, it
was still without the jurisdiction of the Court,dzise there was not that fair measure
of punishment on both sides, which was contemgthtpsy the British law. This
member of a savage tribe having taken the life 8riish subject, according to the
laws of nature, his life was justly forfeited."

[7] The Sydney Gazette, 21 May 1827, said here: 8Bjection has been taken to the
jurisdiction of the Court on two grounds, namehge tabstract principles of the laws of
nations, as applied to the subject before us, tswlas to the Act of Parliament not
giving jurisdiction."

[8] The Sydney Gazette, 21 May 1827, said heree"Elx loci must therefore be our
guide."



New South Wales Inquests, 1827; 08 June 2008 34

[9] The Sydney Gazette, 21 May 1827 recorded tisTEhis Court, like the Court of
King's Bench, in England, has a territorial juresain."

[10] The Sydney Gazette, 21 May 1827 recordedahis'As to the objection that the
Court can only try certain cases according to thermon law, | apprehend the Act
has do[n]e away with that by prescribing a parécuhode of trial in the Colony."

[11] Given his background as Chief Justice of Newadland, it is not surprising that
Forbes C.J. decided this way. In 1819, while Chiedtice there, he chaired a meeting
which aimed to achieve reconciliation with the watpeople who periodically visited
Newfoundland: Le Guyt to Leigh, 3 June 1819, Pronh Archives of
Newfoundland, GN 2/1/30 Vol. 30, 1819, p. 162.

[12] The Sydney Gazette, 21 May 1827, said hered&fosition given before Mr.
Close, in which the witness denied any knowledgateNer of the transaction, was
put in and read."

[13] The Sydney Gazette, 21 May 1827 recordedathisHe would at once assume it
as a general proposition, that the natives ofdbisntry were within the protection of
the British laws, unless it were shewn, by someueirstance in proof, that they were
thrown out of the protection of those laws, whidheswise prohibited any person
from laying violent hands on, much less destroyimem."

[14] The Sydney Gazette, 21 May 1827 gave a diffeeecount of this: "Another
peculiarity in the case was, that the person clilhmgas a Military Officer, bearing
His Majesty's Commission, as likewise were the Juvigh the exception of one
gentleman, who was an Officer in the Navy. Hermbd point to that circumstance in
order to remind the Jury of the obligation whickyttwere under as to their oaths, but
to entreat of them to divest from their minds akling and prejudice, and to consider
the case of Lieut. Lowe, of His Majesty's 40th Relgffering only from any ordinary
case of the same nature, so far as he was promedant."

[15] According to the Sydney Gazette, 21 May 18E@rbes C.J. said here that
Farnham had offered no explanation for the apprbarhe said he felt, which would
have been some justification for his inconsistestitnony.

[16] Apparently, the British army was disturbed Hyis case. The Duke of
Wellington requested a copy of the trial notes:e€lustice's Letterbook, 1828-1835,
Archives Office of New South Wales, 4/6651, p. 158.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 13/08/1827

Supreme Court of New South Wales

Stephen J., 10 August 1827

FRIDAY, 10. —=JOHN KELLY stood indicted for manslaughter, in causing thetiue
of JOHN PARKER, at Windsor, on the 10th of July last.

From the evidence of several witnesses, it ajgpletnat the prisoner was provoked
into a pugilistic combat, by the deceased, about @clock on the day laid in the
information, the termination of which was a violdali, and being unable to rise from
the ground, the deceased was carried into theektoi Mr.BEASLEY, at Windsor,
where he was placed on a bed, and expired shdtdy midnight. Dr.ALLEN , on
the medical establishment at Windsor, examinedbthety, but no external mark of
injury appeared. He afterwards proceeded to opeméceased, and found the lungs
distended, and hard with blood, in consequencéefupture of a blood vessel. the
rupture was in the substance of the lungs, so afdltthe air-cells, and prevent
respiration. There was no extravasation outwaryg the contents of the thorax had
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otherwise a healthy appearance. Dr. Allen furtitated, that such a rupture might be
occasioned by various causes; as from drinkingd-hding, previous disease, the

deceased's own exertion during the fight or angrotause which woul[lld excite the

arteries to over exertion, or increase the circottat It might also have arisen from

blows or falls; but, in that case, he should supptiere would have been some
external marks.

Mr. JUSTICE STEPHEN summed up the evidence, whdst he lamented the
prevalence of such practices, as that in whicld#meased had come by his death, or
that any encouragement should be given, by pedpelacation and reflection, to an
act which too often terminates in fatal consequens#ll he was of opinion, there was
nothing before the Court to show that the fightvimich the deceased and the prisoner
were engaged, was other than a trial of strength sl in boxing, without any
previous ill-will existing between the parties,that any unusual or unfair proceeding
had taken place in the course of a transactiontwhad ended so unfortunately for
the deceased. The Jury found a verdict of NottGudnd the prisoner, after an
admonition from the Learned Judge was discharggardglamation.

See also R. v. Francis, 1827.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

MONITOR, 24/09/1827

Supreme Court of New South Wales

Forbes C.J., 21 September 1827

SUPREME COURT, FRIDAY. - Before the Chief JusticEhe Criminal Court sat
specially this day, for the trial dcdOUGH, WATSON, and MUIR, or MOORE,
three of the Mutineers at Norfolk Island; who warew indicted for the Wilful
Murder of Lance Corpor&® OBERT WILSON, at Norfolk Island, on the 25th day of
Sept. 1827. [1]

THE witnesses called to substantiate the Charges ®erjeandOHN BOYLE, and
PrivatesEUSTACE, andJACKSON, from whose testimony the following facts were
collected. On the morning of the day specifiedha indictment, the witnesses, in
company with the deceased, whose duty it was tore#ite invalid prisoners to and
from the Hospital, proceeded from the SettlemenhéoHospital; on their way thither,
the Serjeant stopped to adjust some part of hissdi@n proceeding to overtake his
comrades he saw the three prisoners, togetheronghVEAVERS (who died on his
passage up to Sydney,) standing near an old iy rushed on the soldiers, crying
out “stand! stand or we'll blow your brains oufhese expressions were not proved
to have been made use of by any one in particblar,appeared general. Gough
rushed on Eustace, putting a pistol to his facewhs in the act of turning round,
when Gough discharged it; the contents grazedaus;fhe attempted to retreat, but
was followed by Gough; he fell in the long grassisvovertaken, and received some
blows from the pistol on the head; he got up arndrad struggle, succeeded in
wresting the weapon from Gough's hand; Moore tlenecup and stabbed him in the
shoulder. He (the witness) was then conveyed @éoG@aol and there confined, until
released by the Commandant. On the cross-exammafithis witness, he declared
that he did not see the deceased either shot lobbexta Jackson spoke to the same
effect; on his cross-examination he admitted havigrd that one Jackson (a
prisoner) had been alleged to have perpetratedatitis Serjeant Boyle deposed to
having seen Watson fire at Wilson; (spoke posiives to the fact) the latter fell
instantaneously, without uttering a single exclaomt his motions indicated the
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agonies of death; he was quite hearty previousigning round, Watson said “I've
done one b---'s job," and addressing the Serjeaiited, “"You - you ought to have
been first,” at the same time discharging a piatdiim, (the Serjeant) which missed
him. Saw Moore go to the body of Wilson, raiseagdnet over his head, and plunge
it in the apparently lifeless body. Weavers imnaggly came up, and presenting a
knife at his (the Serjeant's, breast, said, "~ Yeif you move I'll drive it through your
heart;" did not see Gough commit any particular hetwas among the others; saw
Wilson after his death; there were two wounds mbody, one of a pistol-shot near
the spine, the other a bayonet wound. The Surgédhe Settlement, Mr. Busby,
examined them; Mr. B. was not in attendance; hégidahem; they appeared to be
deep. The Attorney-General expressed himself lgreatazed that notwithstanding
the Surgeon had been subpoenaed, he had not pedcee8ydney.

MR. WILLIAMS appeared as Counsel for the prisonersin answer to an
interrogatory to one of the witnesses by Mr. W.(thee witness) stated, that it had
been said that Weavers, the fourth prisoner, diedi® passage up, of hardship; could
not say positively that it was of starvation. He#re prisoners on the Island say since
the mutiny, that it was their object to have takiem Island, until a vessel came from
Sydney, and then to capture her. The learned @bguoestioned Serjeant Boyle as to
whether there were any women on the Island, andanawered in the negative. He
observed, that he was instructed that the men'dsy(most of whom were transported
for life) were in a state of irritation and madnessd that crimes of horrifying nature
existed there. The learned Counsel then proceéulddke an objection, on the
ground, that the information did not set forth tngne with that scrupulous certainty
which was requisite, and further, that what wasfeeh, had not been substantiated,
there being no proof of the deceased having beamdex by the prisoners, or that
the wounds caused his death. The absence of thge®u was so material a
circumstance, that had he anticipated his non-appea, he would himself have
subpoenaed him. The Chief Justice overruled aBdhobjections, and the prisoners
were called on for their defence. Watson and Muifered nothing, but Gough
addressed the Court nearly as follows:- (Goughniga of colour, tall and thins, with
(when his mind is at ease) a frank, open, mild, énterprising bold vivacious
countenance, evincing a martial spirit. He has had-breadth escapes without
number, and his life would be a more extraordirtatg than half those invented in
Novels. His language was tolerable, his voice rcle&s manner energetic, and he
rivetted the attention of a crowded Court.) Hidetiee consisted of a detail of the
hardships and privations endured at Norfolk's I&##, and which account, as the late
Commandant, Captain Donaldson, was present in Cought virtually be said to
challenge contradiction. The Prisoner set outtayirgy, that he had been at every
penal settlement in the colony, and had been vevgrely flogged at various times;
Liberty was always what he had ever sought and solyght; that he never shed
blood; nor would do so wantonly; that he had natelso on the present occasion. He
had, until a very short time previously to the mytibeen personally commended by
the Commandant, as the best man on the Settlerm@hiyvas (to use his own phrase)
a a fancy man" of Captain Donaldson. But thateagth he was charged with
stealing a gill of paint, which brought down the af the latter, who then changed his
conduct towards him, and upbraided him for havieadr Catholic prayers to other of
his more ignorant fellow-prisoners. He observéd} the ration allowed the men at
Norfolk Island, was a pound and quarter of badleolabread like putty, and a small
portion of salt meat, OFTEN PUTRID, to cook whitime was not allowed, so that it
was frequently eaten raw; that they were oftensitase bordering on starvation. at the
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same time there were hundreds of wild pigs andsgaatning about the Island, with
an abundance of grapes, to touch a bunch of wirishred fifty lashes. That for this
infliction of Corporal punishment, a stage threetfédrom the ground had been
erected, in order to give the flogger more powegrawie men's backs. They were
worked from daylight, till the stars rose at nighere often urged on to extraordinary
exertion by the Commandant, who would promise, thatich and such a job were
completed, they should have liberty to go into lthesh, and get a supply of food.
That having finished their task, the Commandankéios word, and in one instance
diminished the indulgence they had previously eajby The prisoner proceeded to
describe with great minuteness, the petty tyraasyhe conceived it, of the Overseers,
who, he said, by their villainy greatly increaséeit miseries. ~So hopeless and
wretched" (said the “unhappy culprit) “'is our ditions at the Island, that ““plans
have been projected, to commit murder, IN "ORDERGET UP TO SYDNEY TO
BE HANGED. As for “"myself, though a stout-heartedn, | have often ““wept with
despair." He had at an early period acquired arzade in this Colony, and not all
his endeavours afterwards could releive [sic] hionf the consequences of a bad
character. Here the prisoner was interrupted byGhief Justice, who observed, that
he could not allow him to proceed any farther iattlne of defence. His Honor then
proceeded to charge the Jury, recapitulating thdeage as detailed and explaining
the relative situation of principals in the firstcasecond degree, as the prisoners at the
bar were described in the information. With regandhe objections raised by the
Learned Counsel, he had looked over the informatiamd did not consider them
substantial; if however he had looked them over hastily, it was in his power to
have recourse to them again, and prevent his gdrdseision on being turned to the
injury of the prisoners. Upon a review of the faetddressed in evidence, it did
appear to him, that the prisoners at the bar wettegated by one common design, of
which the result was, the death of Wilson. Thelemce of the Surgeon would have
been more satisfactory, and might possibly haveefited the prisoners. Whenever
men set out with a community of design, they welle egually guilty of its
consequences. If the Jury could conscienciousty fsrive at the conclusion, that
they were aiding and abetting each other, they dvéiotl a verdict accordingly. The
Jury retired for a few minutes, and returned aie¢r@bainst the whole of Guilty.

THE CHIEF JUSTICE proceeded to pass sentencBeatth upon the prisoners.
“John Gough, Edward Watson, and John Moore, yoe lteeen convicted of the
Wilful Murder of Robert Wilson. The circumstancesder which you acted were
deliberate; that you intended to kill the deceasegarticular, may not appear, but
you set out with an intention to murder some ofv@ur's is indeed an aggravated
case. | shall say a few words upon the defencepséty one of you. Your life, you
acknowledge to have been one uninterrupted sefiesiroe; you describe all the
penal settlements; unquestionable proof of the cit@nof some acts of violence of
which you have been guilty, and for which you wesnt there. It is within the
recollection of this very Court, the narrow escgpe have before had of your life;
well would it have been for you, had your race theen run, before you had brought
upon yourself the blood of a fellow creature. Whitispect to the charge of harshness
against the Government, there is nothing to subatent. Extreme severity cannot
be urged, when the Court knows, that it is onlytfee deepest crimes, which twice,
and thrice, and even four-times-convicted culpaits ever sent there; the object in
sending such is to correct crime, and to make amele; and it is a happy thing that
a place has at length been found, where this obgetbe effected. Can you imagine
that your are sent there to indulge in the luxuwdslife? the conduct of the
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Authorities is far from deserving your reproachajipears salutary and good, that a
check should be put to crimes such as yours. W becomes my duty to pass that
sentence on you which the law awards; which ist $fwa John Gough, that you
Charles Watson, and that you John Moore, he takem thence to the place of
execution; and that you there be severally hangethé neck until your bodies be
dead, and that afterwards, your bodies be deliveveer to the Surgeons for
dissection." “Thank you my Lord" was respondedtlosy prisoners; Gough at the
same time observing, that he was convinced His Hdwa passed a sentence
contrary to his own feelings, and that as for ke (Gough) felt it was a sentence
which was justice without mercy, but that he wisl @t all events ““that all was now
over".

See also Sydney Gazette, 24 September 1827.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 26/09/1827
EXECUTION.
A desire of witnessing the finally closing scerigh® three criminals, Gough, Moor,
and Watson, who were brought to the bar of justic&riday last, contributed to draw
together a more considerable number of spectatarsguch a catastrophe commonly
excites here, where unhappily there exists tooueat|and urgent a necessity for its
repetition. Gough had earned for himself a nam#eénrecord of outrage and crime.
Not a penal settlement at present, or for severatg/past existing, but had witnessed
his presence and his frequent punishment. He bBad sentenced to die, and allowed
to live. He had seen many of his participatorswless deeds tucked up, and become
the unresisting prey of the common hangman, whishimself continued to inhale
the breath of life, and run the race of deprawviy, which strong passions and the
consciousness of a bad name appear to have imgeited Watson and Moor, the
fellow sufferers with Gough, were not so much thgeots of public attention as the
latter, though had their characters courted eqot@lriety, it is not impossible but that
one would be found equally deserving with anoth&lf.three played an active part in
the mutiny at Norfolk Island on the 27th of Septemlast, during the morning of
which day they rushed from behind an old ruineddoug upon a military party,
consisting of a sergeant, corporal, and two prsjateho were at the time about
proceeding towards the hospital. Watson, it wgsoded on trial, shot the corporal,
Wilson; and Moor was observed shortly after makiagsurance doubly sure,” by
stabbing the unfortunate corporal whilst he layapptly bereft of life along the
grass. Gough fired in the face of Eusten, onéefsbldiers, from the fatal effect of
which the latter, by happening to turn his headesnarrowly escaped. The soldier
was then pursued, and stabbed in the shouldehéiinally escaped, and lived to
appear as a witness against the murderers of tperad Wilson, on Friday. The facts
adduced on trial then were conclusive, and the dunhyesitatingly delivered their
verdict of guilty, and the Judge his awful judgmegginst the three criminals. On
this momentous occasion Gough thanked Heaven ébdon, and then charged the
Jury with measuring out justice without mercy, dhd learned expounder of the law
with having pronounced a judgment contrary to bisstience. -

"How oft when men are at the point of death,

Have they been merry? which their keepelts ca

A lightning before death."
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One of the three misguided criminals put on his inanediately on being made
acquainted with his awful fate, and it required ititervention of persons present, and
the desire of Gough, to induce him to forego timd ather unnecessary exhibitions of
disrespect. From the firm and careless demeansplaged throughout, and
afterward, it was generally imagined that Gough hisdtwo fellow sufferers would
have acted up the same scene to the last. Staitdlly nine on Monday morning
Watson and Moor, accompanied by the Rev. Mr. Cowguaal Mr. Hynds, of Sydney,
walked slowly forth from the condemned cells on tight hand side of the gaol,
wherein they had passed the night. Gough follow#h the Rev. Mr. Therry. His
step and countenance appeared in a great measuaeddost their original firmness.
With a tottering step he followed the other twofetdrs into the execution yard,
where as usual were arranged on one side, the pusieonfines of the gaol; in front,
a strong guard of soldiers, and a dense crowdesftafors all round. He hastily threw
himself on his knees, and kissed one of the thofins which lay under the drop.
The demeanor of Watson and Moor as they joinedraygy, was composed and
decent. Gough knelt apart from the other two -feedings seemed to be intensely
wrought up, and his ideas to be concentrated tcsvdueir proper object. Watson ran
nimbly up the ladder, Moor tottered after him, adugh, when he had climbed to
the scaffold, kissed the rope which was intendeduspend him. They prayed for
some time, Gough leaning with an appearance oéexrexhaustion on the shoulder
of the Roman Catholic Clergyman. It was full tédack before the executioner had
finished his gloomy preparations. Gough steppedided and asked leave to speak a
few words - proceeding in a hurried but rather firome, he said, he had been a
wicked man, and betrayed into a vicious courseifef by bad company, whose
connection he recommended all person sedulouslyd@. He thanked the Almighty
who had permitted him the opportunity of thus atgrand seeking forgiveness for his
offences, as for enabling him to face death divksikits terrors. He hoped his
disgraceful end might operate beneficially on theembled multitude, as well as all
person, who, like himself, had been ill-disposellvatson and Moore made no
confession. The unfortunate fellow sufferers shbakds and ardently embraced.
After being kept for some moments in a state opeunse extremely painful to the
feeling part of those looking on, owing to the avekd/ manner of the finisher of the
law, the drop was finally let fall, and after a feanvulsive struggles the pulse of life
of the three unfortunate culprits ceased to throb.

Gough was a West Indian Mulatto, woolly headed, @mparently about forty years of
age, but muscular and actively limbed - of the redeight.

Watson and Moor were both robust and athletic mérheir bodies, after swinging
the usual time, were taken down and given for digse. [*] Dr. Bland obtained the
body of Gough. His skull is said to present a fubject for the observation of the
Phrenologist. The other two bodies fell to theggons of the General Hospital.

See also Monitor, 24 September 1827, for an acanuthe executions.

[*] In this case, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Il c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death.

[*] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for Better Preventing the Horrid Crime of
Murder), the judge was empowered to order that the body of the murderer was to be hanged
in chains. If he did not order that, then the Act required that the body was to be anatomised,
that is, dissected by surgeons, before burial. The most influential contemporary justification
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for capital punishment was that of Wiliam Paley, The Principles of Moral and Political
Philosophy, 1785, reprinted, Garland Publishing, New York, 1978, Book 6, chap. 9. He
argued that the purpose of criminal punishment was deterrence, not retribution. As
Linebaugh shows, the legislature's aim in providing for anatomising was to add to the
deterrent effect of capital punishment. In England, this led to riots against the surgeons:
Peter Linebaugh, “"The Tyburn Riot against the Surgeons”, in Hay et al. (eds), Albion's Fatal
Tree: Crime and Society in Eighteenth-Century England, Penguin, London, 1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

MONITOR, 26/11/1827

Supreme Court of New South Wales

Forbes C.J., 24 November 1827

SATURDAY. - An aboriginal Native was arraigned letname of TOMMY, alias
JACKEY JACKEY ," for the wilful murder of JEOFFREY CONNELL, near
George's Plains, on the 20th of June last. Tis®per it would seem, could not speak
English, and therefore the Rev. MFHRELKELD andBUNGAREE, the Chief of
the Sydney Blacks, attended as interpreters for hinappeared from the evidence,
that on the evening before the day on which thederuwas committed, the prisoner
at the bar came, unaccompanied by any other atribis to the hut where deceased
and a man namedLIVER , both in the employ of Mr. Kable were stationextend

a flock of sheep; and from the peculiar ferocityhesf countenance, Oliver expressed a
suspicion that he had some hostile designs upaon.thigney however, according to a
custom pretty generally practised among stockmater@ined him with a part of
their fare - he smoaked his pipe, and having waibdut an hour, departed,
seemingly little thankful for the kindness shewmhiHe had it seems encamped for
the night, about two hundred yards from the hubwis two "Gins," also a boy, and
an infant. On retiring to rest, Oliver expresseddeceased his apprehensions that
"Jackey Jackey" was on no good design, and in dadguard as much as possible
against any hostile attempts during the night,asde the dogs, and let them range at
large, himself also placing a sickle under his heedthere were no fire arms at the
station. Early the following morning Oliver arosend before going out with the
sheep, directed deceased (who was hut-keeperp nmepare breakfast for about an
hour and a half, but give the black fellow and faisiily some food, and get rid of
them as easily as possible, and that he wouldrrétulbreakfast at the prescribed time.
About one hour and three quarters after he hadhefthut, a Kangaroo bitch came
running to him, and first jumped up to his breasi then seemed as if it wanted to
return home - continually repeating the same matiomitness's attention was at
length attracted; and suspecting something haddmgapto Connell, he followed the
animal in the direction of the hut, which when kaahed, he found was consumed to
the ground. About two yards therefrom, there wamall fire, in which deceased was
lying; his head broken and burned - his legs buraed, and his right arm placed
across his heart. Witness fainted at the appadipertacle, and lay senseless for some
time. However, a sense of his own immediate daageurring to his mind, tended to
remove the temporary weakness with which he watgtl, and he recovered, called
his dogs, and made away in a direction to Georgilss, where he obtained the
assistance of another man, who with a stick ancesdogs accompanied Oliver to the
black's camp, where they found an empty box whiatdl bontained tea, sugar, a
yellow jacket, and some other things. They thecked the blacks to the bank of a
creek, where the mark of a bare foot was evidemt; @ the direction to which it
tended was considered too far to pursue the Natiweas determined to return and
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drive the sheep to the Government station at G&/jains. On their way home,
they fell in with two stockmen, mounted on horsdhasearching for government
cattle, to whom they related the circumstance,taeg returned with them to the hut,
viewed the body, and then departed in the diregtimnted out to them as that which
the blacks had taken. Shortly afterwards, oné@fstockmen (who was looking after
cattle) found them in a valley, and refused to g farther with the other, who was in
guest of horses; upon which the latter went al@me, had not rode far, before his
attention was arrested by a loud shriek, when herep his horse, and galloped
towards the place whence the noise issued. Inowabke side of a mountain that he
beheld the prisoner Tommy - two black women - ohthem far advanced in a state
of pregnancy - one little boy, and a young infarithe Prisoner, upon seeing the
horseman approach, hastily took up the infant amd up the mountain. He then
stooped, and picked up a bundle, about the buk ledishel of wheat, with which he
resumed his flight. The side of the mountain veasdteep for the stockman to ascend
on horse-back, and the fear of being similarlytedao the deceased, deterred him
from pursuing them alone on foot; so that he tunmeain his proper course, and made
off for George's Plains with the account. This i@ case as affected the prisoner.
The defence set up by the latter was in his natbregue, mingled with broken
English. "Baal kill white fellow,” "Baal make 8" This was elicited from him by
repeated questions put by Mr. Threlkeld and theefCldongaree. The Chief Justice
in charging the Jury, said, that there did not apge him any thing which could
exculpate the prisoner from the charge broughtregidim, and that the case in his
opinion was fully made out, unless the Jury couldp®se, that the three men who
were the principal evidences in the case, and wheevin different employments
widely apart from each other, could have coalesgeddlotting the prisoner's
destruction; but as this did not seem probable,doabt of the prisoner's guilt
remained on his mind. With regard to the liabildaf the Aboriginal Natives to
English law, (continued His Honor) they certainlgr& amenable in every essential
point to be controlled by it: - but how much moceirs the case of murder? which was
an offence against the law of nature and of natiared which required that
whosoever shed man's blood, should pay his owaririf. Supposing the prisoner at
the bar to have been never so ignorant, he wascesrscious of having violated a law
in slaying a fellow creature, or why scream out #ydat the approach of a pursuer?
The Jury retired for about five minutes, and redgirra verdict of GUILTY. The
Judge then passed sentence of Death on the prisomkeordered him for execution
on Monday. [*]

This trial was also reported by the Sydney Gaze&2&,November 1827, which
reported that Threlkeld and Bungaree were unabtiaw anything from the prisoner
beyond a denial of having taken part in the tratisac See also Australian, 14
November 1827; and see the Aboriginal Defendare,cE&27.

[*] On the day of the trial, 24 November 1827, FeslC.J. wrote to Governor Darling
as follows:

"I have the Honor to enclose my notes taken inttia¢ of a native black, commonly
called Tommy" or "Jacky" for the wilful murder ofe@ffrey Connell, at Bathurst on
the twentieth of June last. The prisoner has bsmvicted, and | have passed
sentence upon him, and ordered his execution ordElpnext agreeably to the act of
Parliament but | have caused the execution to &@itesl until your Excellency may
have an opportunity of looking into the case - fmsoner made no defence, and
called no witnesses indeed he could not be madaderstand the proceedings which
were instituted against him - | think it is a casewhich your Excellency will
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probably deem it proper to consult the executiveir@id." He wrote again on 8
December: "Fearing that my letter dated the 24thGdntaining a short report of the
case of the Native Black who was convicted of Murdewy have escaped your
Excellency's recollection | beg leave to remindryGucellency of that case as well as
of many other prisoners who are confined in thdsCafl the Gaol under sentence of
death awaiting your Excellency's decision." Th&egaor replied on 18 December,
saying that the subject had not escaped him, laittie had been detained by the
pressure of other business. (Source of correspordéhief Justice's Letter Book ,
Archives Office of New South Wales, 4/6651, pp 11f

In private, Forbes was very critical of the govetsaiaelay in this and other cases
concerning Aborigines. In his bitter "Sketch of f@®sive Operations”, written
between 24 November and 31 December 1827, Forbdese@ to the governor's
"Shameful neglect of executing sentences," in paldar those in the Port Stephens
case (see R. v. Ridgway, Chip, Colthurst and Star8¢6; and R. v. Stanley, 1827),
this case of Tommy, and the "case of Cato the @athwrdered at Newcastle."
(Source: Forbes Papers; Sudds, Thompson and RolMitohell Library, A743.)
The date of this document is clear from the refegeno the Tommy case, which
stated he had been sentenced, but, by implicattian,he had not yet been executed.
Another document at the same reference, and sebnigd-orbes, complained that
the Port Stephens murderers were not hanged, atdGhto's killers were not
prosecuted.

It was unusual that this trial was held on a Satyrdin most murder cases, the trial
was held on Friday and the sentence carried oth®rollowing Monday. This was
consistent with the provisions of a 1752 statute Gzo. Il c. 37, An Act for Better
Preventing the Horrid Crime of Murder). By s. 1tlbét Act, all persons convicted of
murder were to be executed on the next day buttire sentence was passed, unless
that day were a Sunday, in which case the execwtamto be held on the Monday.
By holding the trials on a Friday, judges gave tbedemned prisoners an extra day
to prepare themselves for death. See R. v. Bulldy, 1826. The Act restricted the
opportunity for clemency in murder cases: see Aliatn, 5 August 1826, pp 2-3. By
s. 4 of the Act, the judge was given power to $teyexecution; for another example
of that, see R. v. Fitzpatrick and Colville, Jurg24.)

Under (1823) 4 Geo. IV c. 48, s. 1, except in casksnurder, the judge had
considerable discretion where an offender was cbediof a felony punishable by
death. If the judge thought that the circumstanoesle the offender fit for the
exercise of Royal mercy, then instead of sententhegoffender to death, he could
order that judgment of death be recorded. Theceftas the same as if judgment of
death had been ordered, and the offender reprig/&tj. The fact that the judge had
no such discretion in murder cases shows how ssyitiey were taken.

The governors had discretion to exercise Crown ynert behalf of all prisoners
sentenced to death except those convicted of mordeeason. In the latter cases, the
final decision had to be made by the King on theicdof the British government:
see Historical Records of Australia, Series 1, \t@l. pp 644-645.

Aborigines were rarely tried for murder of whitedore Europeans were tried for
killing Aborigines than the reverse. This case vej0 however, that when a
conviction was recorded for murder, this raciafedéntiation was reversed. Forbes
C.J. seemed to suggest that Tommy should not bgedaget he was. It appears that
in all cases up to this time, no European had leemed for killing an Aborigine.
The closest to that was in R. v. Ridgway, Chip,tkaist and Stanly, 1826; and R. v.
Stanley, 1827.
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SYDNEY GAZETTE, 28/11/1827

The execution of the sentence of death passedeoabtbriginal native, TOMMY ,

for murder, and which was to have been carried éfitect on Monday last, has been
respited sine die. The grounds of the delay areowsly stated. An Executive
Council, it is said, will be summoned to considée tpropriety, under all the
circumstances, of putting the sentence in forced; thea most received and public
opinion, more particularly after the observatiofshe Chief Justice, as to the law of
the case, on the trial, is, that the prisoner isg¢dransmitted to Bathurst, the scene of
his crime, in order that the execution may opeaata warning to the tribes about that
settlement.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 28/11/1827

Supreme Court of New South Wales

Forbes C.J., 24 November 1827

WILLIAM BACON was indicted for the wilful murder &ICHARD HARRIS , by
stabbing him with a knife, at Parramatta, on thih 16 October last.

It appeared in evidence, that the prisoner, and dthers, met at the house of one
Jones, a butcher, in Parramatta, for the purpostéaafhtering a bullock. They had
just commenced skinning the animal when one of paety, a man named
CHEEVERS, who had a knife belonging to the deceased i, refused to give
it up when it was asked of him by the latter, imgsguence of which an altercation
arose, and the deceased knocked Cheevers dowppasdssed himself of the knife.
The whole party were more or less intoxicated, andCheevers rising from the
ground, he appealed to the prisoner to take hi§ parconsequence of which he
interfered, and requested the deceased to go amdynot annoy them any farther.
The deceased refused, and struck the prisonedenvislow on the nose, which made
the blood gush out, and felled him to the groundpru which the prisoner
immediately started up, and with the knife whichshiél held in his hand stabbed the
deceased in the side, and wounded his intestin@shyprotruded through the wound.
The deceased was removed to the Hospital wherengeréd for two days and died.
Previous to his death, he stated, that he hadvextéhe wound from the prisoner, but
declared that no malice whatever had existed, &g ltad lived on the most friendly
terms for some time past.

The CHIEF JUSTICE summed up the evidence, amtutaly pointed out to the
Jury the necessary ingredients to constitute tineecof murder. In the present case, it
should be borne in mind, that the weapon with whighfatal blow had been struck,
had not been sought for. The prisoner was in thefskinning a bullock, and had
the knife in his hand when he received a blow wvgtmsiderable force, and of a
character to produce a strong excitement; and théilig Honor was not prepared to
say that a man would be justified in using a weapbthat description on such an
occasion, yet if the Jury were of opinion, from tircumstances, that the passions
were excited from the provocation received, andibgan mind also, that the weapon
was not sought for, but in the prisoner's handattime, then His Honor felt himself
bound to tell them, that the case wanted that maiforethought which the law
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deemed essential to constitute murder, and theardgeamounted to manslaughter. -
The Jury found the prisoner guilty of manslaughteemanded.

See also Monitor, 26 November 1827 for a repothisftrial.

[*] Bacon was sentenced to two years in an ironggasee Sydney Gazette, 3
December 1827; Australian, 6 December 1827.
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MONITOR, 29/11/1827

We do not know any thing that has given us morsfsation, as regards the interests
of national justice, than the prosecution by owv n&ttorney General, of the Ab-
original Native, for the murder of a quiet, harnsigsst-keeper, in the neighbourhood
of Bathurst. We entirely agree with the Chief ihesin the sentiments he delivered in
summing up the evidence on the trial of this Blaskeing that the latter was
accustomed to receive from the white people creiitment, and a certain degree of
hospitality. THOMAS TAYLOR , of Lake Bathurst, a hut-keeper belonging to Dr.
Sherwin, was murdered by the Blacks, in manneedif§ somewhat to that of poor
GEOFFREY CONNELL ; but under circumstances equally unprovoked, aitg &s
atrocious, save, that poor Connell was not cutrugunks, roasted, and eaten, by
JACKEY JACKEY (the present murderer); whereas, all the fleshyspaf poor
Taylor's body were cut off, part eaten then andethand the rest carried away to be
devoured another time. The brave and discreetaapishop, with a troop of the
horse patrole, (then just raised) captured oné@btack murderers of Lake Bathurst,
and lodged him safe in Sydney Gaol. There he tayaf considerable period; we
suppose it must have been six months. Duringtthie, we did all we could to
convince Mr. Bannister, of the legality and expedieof bringing the Savage to trial;
but in vain. The man was finally let out of Gadit banished the territory, but turned
adrift without the least restraint, and he actuadijurned to Lake Bathurst, the scene
of his wickedness, as if on purpose to exaspefraenthite stockmen by his hated
presence. It comes to our knowledge, that sewtoak-men had resolved to kill this
man whenever they met with him privately; and toythim or burn him, so as that he
should never be head of more. A most illegal androper determination we admit;
but the people of Lake Bathurst vindicated theiemtion, not indeed on the law of
man but on the law of nature and of divine revefati This anecdote proves, at all
events, the strong instinctive aversion there isciwvilized men, from letting a
murderer live. The intention just-mentioned, howrevbecame known to the
murderer after his return to Argyle, and he sudglablsconded. It is reported he left
Lake Bathurst for the interior wilderness, to j@ndistant tribe of his countrymen
south of the Snowey Mountains. Some indeed havertamed the idea, that
retributive justice overtook this Native, and tlaamusket ball avenged the death of
Taylor. We however have reason to believe, thatntfan really absconded, and is
now a resident among the Appenines, south of tihmesione Plains.

Up to the present date of the trial of Jackegkdg, we had always concluded, that
our Chief Justice and Mr. Bannister, had mutualisead on the unconstitutionality of
the position, that the Heathen tribes of New Hallarere in respect of murder subject
to English law. For we did not suppose that songoa man as Mr. Bannister, would
have chosen to take upon himself the responsibilitydeciding such a question
opposed as (it seems now) his opinion was, to difisda Judge whose powers of
investigation, talent for reasoning by analogy @&ondhparison, and logical mode of
deduction, are, to say the least, not common, ewarng Barristers and Judges. The
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question was, in our opinion, most important. Mas,a rational creature, on whose
mind God has stamped a sense of justice in in@etlracters, cannot sit down
contentedly, and see his fellow man, his neighbmukinsman, murdered, roasted,
and eaten, without craving after satisfaction.M Bannister thought he could, we
differ from him most essentially. The consequethezefore of Mr. B's. not bringing
the Blacks to justice, when they murdered the whiteould necessarily have been, a
system of secret assassination and butchery, amangeople, on all the confines of
the interior settlements, alike inconsistent wéWw | reason, justice, and humanity. As
Mr. B's. notions of law went to constitute the Abgmnes, a species of wild beasts,
their attacks upon the whites, and on their prgperould naturally, and we think we
might say, necessarily, be repelled, by the lateoting and exterminating the whole
race as fast as they possibly could. Schools hacthes, baptism, confirmation, and
Sabbath-keeping, will be unknown on the confinethisf Colony in a great measure;
nay, such is the general sterility of Argyle, thg do not calculate on churches being
built in that county, near enough to each othercddect the scattered population
which cover a hundred miles of its surface, foeatary to come. In the absence then
of the ordinances of religion; - in the absenceSabbath devotional employments;
there would have been (had Mr. B's. law prevailén) habit among our boors, of
employing their leisure on a Sunday in hunting daiwe Native Blacks, as it is
already customary on those days, to take out thmd® and hunt down the native
wolf-dogs which make such havoc among our sheep. Missionaries of modern
times, we prognosticate, will ever settle on ounfows to preach to the adult
stockmen, and to baptize and catechize their @rldiFor no Philanthropic Society in
England would support such a class of teacheraifiicent numbers; and without
good salaries, modern Missionaries do not seenoségpto labour. It is not to be
expected, indeed, that any men in this day willwoing to spend their lives in
poverty and privation, for the sake of a thinlytsesed people. Such is done by the
Moravian Missionaries in Greenland; but we confésat while we cannot but admire
their patience, we consider their labours compahtithrown away. Even St. Paul
enjoyed the sympathy and consolation which attdre rhinistering to numbers;
which attend the coming in contact with men capafleeasoning; although it was
often in the way of contention.

The society of the Bush of Australia therefdres pastoral country of Argyle; and
other like sterile tracts of territory in New Hatid, would gradually sink into a
lawless banditti, if the law continued to refuse jirotection to the Whites in the
aggressions of the Blacks; and to the Blacks inagressions of the Whites; which
appears to us would have been the result of MrnBéer's theory on this subject.

BUT by the late trial, and (as we devontly hope)tly execution of Jackey Jackey,
on the very spot where he committed the fell déedh the Blacks and the English
will henceforward be taught, that the law, the rhkgss English law, embraces within
its beneficent and protecting arms, men of all adp and of every tribe, kindred,
tongue, and people, over whom the British Goverrincan by any means exercise
dominion de facto. The late Attorney General laclenviction, that we could
exercise this right de jure. The Chief Justicententing himself for his guide, with
common sense and practical wisdom, has rejectedfdatheories; and reduced our
right to bring Jackey Jackey to trial, to the fellog rule. "with regard to the
"liability" (said Mr. Forbes) "of the Aboriginal N&es of this country to English law,
they certainly "are amenable in every essentiahtpdo be controlled" by it; and
especially so in a case of murder. Murder "is #@nce against the law of NATURE,
as well as of "nations; and the law requires, tieatvho sheddeth "man's blood, shall
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be made to give his own in forfeit "Supposing thiesgner at the bar to have been
never "so ignorant, still it was palpable that e present "instance, he was very
highly conscious of an internal "law, in the killiof Connell, or why scream out and
"fly at the approach of a pursuer?"

THIS we take it, is not only plain common senshich even Bungaree (the Sydney
Chief) himself would agree to, if it were put tomhibut we doubt not, also, as
agreeable to sound English law, as it is to the d¢dwature, of NATIONS, and of
GOD. Not being Deists, but Christians; and bem@ icountry where the Christian
religion is the law of the land, (thanks be to Godthe same,) we shall not hesitate to
give what our English law holds to be the expres®aled will of the Deity on this
subject. "And surely your blood of your lives wiltequire; at the hand of every beast
will I require it, and at the hand of man; at thentl of every man's brother will |
require the life of man. Whosoever sheddeth malosd, by man shall his blood be
shed; for in the image of God made he man."

THIS text is not part of the judicial law of thacient Jews, as given by Moses It is
not given to any nation in particular. It was defied to Noah, the second father of
the human race, and the representative of futull®ns. It is a primeval command.
It was evidently given to Noah as the feudal hetith® human race. No reservation
is made. As the rainbow was given in the naturalldvas the pledge of a particular
promise, so this primeval law was delivered aswviish and purpose of the Deity in
regard to blood-shedding, which was to endure Bg s the present state of things
consists.

DR. PALEY intimates somewhere in one of his mokhich we read a long time

ago, that the law of the natural conscience, isalbfaws, the strongest and most
binding upon man. He illustrates his positionthy supposed case of a savage being
injured; either by a bodily injury, or by some mamutrage, such as deep ingratitude,
and which in one form or other, all will allow & possible might be inflicted upon the
body or mind even of an Indian or a New Holland&he pain which the injured man
would feel by reason of such wanton injury, wouldawidably, and to a moral
certainty, teach him to beware how he inflicted ltke injury on his neighbour. And
if, notwithstanding this conscience, (a still smadice in the first instance, but when
defied and violated, a voice louder than thunderylid inflict a like injustice at any
time upon his neighbour, such savage would justtyii the charge of wilful guilt; he
would be conscious it; and he would become a prepéject for punitive justice.
The screech of Jackey, Jackey, when he first lgidree of the way-faring Stockman
- whence did it proceed? The agonized shriek ofonwf the Lake Bathurst Savage
too, when, hoisted stiff on his feet, the putridnglad skeleton of Thomas Taylor
presented itself to his starting eye-balls, whdlt ttiat prove? Both instances proved
the existence of remorse in the men, and thatrio® very high degree; and loudly
proclaimed how richly both deserved to be broughtdndign punishment.
WE sincerely trust therefore, that while througle ttonscientious scruples of the
amiable Mr. Bannister, the last-mentioned monsseaped, the first-mentioned will
not be able to avert the doom, for which justicethbnatural and judicial, so loudly
calls.

THIS illustration of the nature of the naturanscience, shews clearly, that no
rational being can fail to possess it more or I€ss;he will possess it in proportion to
his powers of ratiocination; among civilized memge with great intellect are more
conscientious than others;) and accordingly, thieviong text from the inspired Paul,
establishes Paley's theory and our common experienchis subject. "For when the
Gentiles, who have not the revealed law of Godbylmature the things contained in
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the law, these, though not having the law, arewaudato themselves: and shew its
operation, written as it were on their hearts, rtfeeinscience bearing witness, and
their thoughts and reflections the mean while, azguand excusing them, in the day
when God shall judge the secrets of man by JesustCh St. Paul ought to be

esteemed a first-rate Casuist even by Deists.trili&s it is hard to believe a man to be
a sound moralist, and of a benevolent mind, whoth@&tsame moment we count an
impostor; imposing on the world as the will of Gdtat which he never revealed;
and, consequently, committing of all lies, the mlesinous, the most blasphemous,
and the most impudent.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

MONITOR, 29/11/1827

Supreme Court of New South Wales

Trial, 24 November 1827

SATURDAY. SUPREME COURT. -JAMES FRANCIS, was put to the Bar,
charged with the wilful murder FAMES ROURKE, at Patrick's Plains, on the 5th
of July last. The case arose out of a pugilistintest, between the prisoner and the
deceased respecting an axe. The deceased chdllggprisoner out to fight, which
after some hesitation the latter complied with; aftédr about six or seven rounds, (in
the two first of which the prisoner was succesgikelocked down) the deceased fell,
and after having been raised for a few minutes upsrsecond's knee, he suddenly
fell to rise no more !!!' It was the belief of thdtnesses who deposed to this last fact,
that deceased died while falling the last timeh@svas never seen to struggle in the
least, but on sinking to the ground, turned hissaye in the action of a dying man.
His Honour in charging the Jury coincided with Myilliams, (who conducted the
prosecution in the absence of the Attorney Gerjetiaht although contests of this
kind were by no means warranted by law, still, @mb foul play was allowed to take
place, there was an absence of that malice whinkasssary to constitute a charge of
murder. The Jury retired for about two minutes,ewhthey ACQUITTED the
prisoner both of the charge of murder, and of neargiiter. He was accordingly
discharged by proclamation. [See also R. v. Kdl827.]

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

MONITOR, 03/12/1827

[JAMES] FRANCIS, whom we stated to have been acquitted as wethwfler as
manslaughter, was only cleared of the former; he eeavicted of the latter offence.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 03/12/1827
Supreme Court of New South Wales
Forbes C.J., 30 November 1827
GEORGE CHARLES STEWART, was indicted for the wilful murder ofOHN
BELL , on the 15th of October last.

The ATTORNEY GENERAL stated the case.

It appeared in evidence, that the prisoner deddeceased lived together. The
deceased was, generally, a quiet inoffensive manwas sometimes in the habit of
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drinking, on which occasions his temper becameable, and frequent quarrels
ensued, none of which, however, were of such ar@aas to leave any ill-blood
behind as returning sobriety always brought with iteturn of friendship and good
humour between the parties. The principal witnesghis case, a man named
OAKES, who was servant in the house where the prisondrtiae deceased lived,
stated, that on the evening of the 15th Octobesybun-down, the prisoner came in
and remained a few minutes, after which he wentyawshortly after, the deceased
entered the house, and stopping a short time witgnalso went out. In a few
minutes after the departure of the deceased, tkener again came in, looking very
angry, and immediately followed the deceased out, Had not been away many
minutes, when he returned back into the house, takihg a gardener's spade,
immediately went out with it in his hand. Neith&lrthe parties appeared for some
time after, when the prisoner, who was first th@he in, entered the house, and said
to Oakes, that, if any constables came for himywhe not at home. After this, the
prisoner again left the house, and the deceasethsalimmediately after, came in,
with a cloth bound round his head, through whiahktood oozed plentifully. Oakes
with an exclamation of surprise, and an enquirtoashat had happened, took off the
bandage, when he discovered that the blood floweweh fa deep wound across the
eye-brow, in an oblique direction, and about anhiheng. The deceased also
exhibited his hat, which was cut across the rinthenplace immediately covering the
eye, and observed, that that had been his protecgbut for it he should have been
killed on the spot. Oakes advised him to reporatwiad happened to the Police, but
the deceased declined doing so, and said he hapstiduld get better shortly. The
prisoner was not at home during that night. Onfttlewing morning he came home,
and telling Oakes to follow him, they proceededetbgr to a ditch, at some short
distance from the house, out of which, after seagclabout, the prisoner took a
spade, observing that he was glad he found itiffarhad been lost he would have
had six shillings to pay for it. The prisoner alsaid something about a brick, and
taking up one from the ground, said to Oakes, "tresaning the deceased, "threw that
at me." At this time the deceased was lying véryand the next day a man named
Johnson called on him, and advised him to get naédicl. Johnson stated, that the
first intimation he had of any thing having happere the deceased was from the
prisoner, whom he met on the morning of the daywich he visited the deceased,
and who told him that the deceased was very itl, @ished to see him. The prisoner
also told Johnson the circumstances of their qlaoteserving, in reference to the
spade, that he did not mean to hit the deceasadwben he threw it, it went as
straight as an arrow. Thornton, a constable, stigted, that he visited the deceased
after he became speechless, and upon asking hitnwelsathe weapon with which he
was struck by the prisoner, he took a small bipaber, on which, with a pencil, he
wrote the word "spade.” The deceased lingeredvierg bad state from the 15th to
the 23d of October, when he was seized with logkagd-and conveyed to the General
Hospital, where he died on the following day, th&h2 Dr. MITCHELL , who
attended the deceased after he was admitted imohdspital, stated, that the
proximate cause of the locked jaw was the wound twe eye, which fractured the
outer table of the skull.

The CHIEF JUSTICE put the case to the Jury,resdepending on circumstantial
testimony, but circumstances, notwithstanding whitétken together, pointed too
strongly to the prisoner, to leave any doubt bat tre was the person by whom the
fatal wound had been inflicted. Whether such veasyas not the case, formed the
first point of enquiry for the Jury. The secondrnpdor their consideration was, the
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circumstances under which the blow was given. Htisor here minutely pointed out
the distinction between the circumstances attenthagdeath of an individual which
were necessary to be shewn in order to constiteterime of murder, and those cases
in which the offence amounted to the lesser crimmanslaughter, leaving it to the
Jury to say, from the evidence before them, of whilee prisoner was guilty. The
Jury retired for a few minutes, and retired witlieadict of Guilty of manslaughter. -
Remanded. See also Monitor, 3 December 1827.

[*] The prisoner was sentenced to transportatianstven years: Sydney Gazette, 3
December 1827; Australian, 6 December 1827.
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AUSTRALIAN, 31/12/1827

Execution, 31 December 1827

EXECUTION.

Monday morning witnessed the painful and disgrdcefit from this world, by the
hands of the common hangman, of five criminals.rkdithem were white men, and
one the black nativeTOMMY, or JACKEY JACKEY , who was convicted of
murder several weeks ago; the other who sufferege wehn Carrington, William
Lee, and James Charlton, for breaking into andirgpbh hut, situated somewhere in
the interior; and Wm. Pearce, for a robbery onKingg's highway. All four were
young men, in the prime and strength of manhoodeyTexhibited a degree of
decency and composure, when mounted on the faip| dnd exhibited to the view of
the dense concourse of people who came to gaze thporfate. The criminals did
not long remain kneeling; they mounted, one afteatlaer, up to the scaffold-board,
and were mustered and ranged by the hangman, whd the halters speedily, as
they arrived; it was an awful sight. There weneefhuman beings standing on the
brink of, and ready to be hurled into eternity,hoitit a hope - without the slenderest
thread whereon to hang a hope of reprieve. Caommgrofessed himself a Protestant,
and was attended by the Rev. Mr. Cowper; the dtitee by the two Roman Catholic
Clergymen, Messrs. Power and Therry. Mr. Threlkefdthe Wesleyan Mission, and
the Rev. Dr. Lang, Presbyterian Minister, triecdbtang Jackey Jackey to pray, but to
pray he did not appear at all disposed. He nodoEgliently to the gazing crowd
below, but became restive when the white cap was/mirover to obscure his black
features, and he struggled hard several timesyathdsuccess, in shoving it half way
up the face. The executioner at length thougimeitessary to give him a tighter
pinion, which seemed to overcome the natural pbpbg of the unhappy Jackey
Jackey, and he grumbled "Baal me like it dat, youpralla white fellow" - he then
turned his head towards the north, and fell intagparent state of torpor. Carrington
wept bitterly. The five criminals died without cderable struggling.

Jackey's body, when cut down, was given for digse¢4] His person exhibited an
appearance of strength not always seen among theégimals; and his features, of
wildness, which the thick beard, that bristled mums jaws, did not tend to soften.
The Sydney blacks, and their gins, mustered stiougdid not appear to lament their
countryman greatly.

See also Monitor, 31 December 1827.

[*] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act fBetter Preventing the Horrid Crime
of Murder), the judge was empowered to order that hody of the murderer be
hanged in chains. If he did not order that, tHenAct required that the body was to
be anatomised, that is, dissected by surgeonstebbiaial. The most influential co
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ntemporary justification for capital punishment wedmt of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Allsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.
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Division of Law Macquarie University
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SYD1828

SYDNEY GAZETTE, 02/01/1828

TOMMY , the black native, persisted to the last in demyali participation in the
murder for which he was executed. He frequentlg 8aone of the clergymen who
occasionally visited him in his cell, "All gammorhite fellow pai-alla cabon gunyah,
me tumble down white fellow.” It was all false tithe white fellows said in the
Court-house, that | killed the white fellow. Heeges, indeed, to have been induced to
believe, that if he should persist in denying albWwledge of the murder, the sentence
would not be put in execution. The different acuswf it, however, which he gave
at different times, afford the strongest presunmmpt his guilt, and when combined
with the evidence adduced against him, leave ndton the subject. At first he
merely denied all knowledge of the murder, freglyenépeating the words, "All
gammon, me tumble down white fellow.” But on thveming of Sunday, after he had
made his ineffectual attempt to escape from thel, da® charged the notorious
Saturday with being the murderer, and repeatectiibege on the Monday morning
previous to his execution; finding, however, thatdould not gain any credit for this
assertion, he subsequently accused Jingulo, anetbrious character, in the
Bathurst district. But on being told that it wolwlé of no benefit to him to deny his
guilt any longer, as the white fellow was cominghathe kurryjong, and that he must
die, he shook his head and said, "kurryjong baddugeree," by which he seems to
have meant, "It is a sad thing to die in this wat. Threlkeld, who had been with
him for some time, then left the cell; when turniogthe clergyman who remained
with him, and exhibiting an appearance of earnestiehich he had not previously
evinced, he said, "Me like it pai-alla you gentlemie | wish to speak to you Sir.
"Bail Saturday tumble down white fellow, bail Jingaumble down white fellow, bail
me tumble down white fellow -- Tommy tumble down ighfellow, sit down
Palabbala, bulla jin, like it me, brother." "NethSaturday, nor Jingulo, nor myself
killed the white man; Tommy, a black fellow, whods at Palabbala, (about thirty
miles from Bathurst) and has two jins, and is &e Ilne as my brother, killed the
white fellow."

After he had mounted the scaffold, he looked arokind at the multitude, and said
"cabon white fellow, cabon gentlemen sit down." $#&&ms to have borrowed the
word cabon, and several others which he used, dndhwve are informed by an
intelligent proprietor of land, who resides beydhd Blue Mountains, are not in use
among the natives of Bathurst, either from the ldteepers or the aborigines of this
neighbourhood, as he did not seem to use theneisehse in which they are used by
the natives of the Eastern part of the Territoiyhen the executioner had adjusted the
rope, and was about to pull the cap over his eyesxclaimed, with a most pitiful
expression of countenance, "Murry me jerran." fih &xceedingly afraid,” and
immediately afterwards, casting his eyes wistfullyound him, and giving a
melancholy glance at the apparatus of death, lue saa tone of deep feeling, which
it was impossible to hear without strong emotidBai' more walk about,” meaning
that his wanderings were all over now.

When the executioner was about to do his duig, Rev. Mr. Power, Roman
Catholic Chaplain, who had previously been engagegateparing those of the other
criminals for their departure, along with his caljgile the Rev. Mr. Therry, came to
the end of the scaffold where Tommy was standimg, addressing him by name,
asked him "if he wished to be saved? Displayingthet same time, a bottle of
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consecrated water, with which he seemed desiroyeidbdrming the baptismal rite,
before the miserable man should be launched immigg. Tommy of course made
no reply, but the Rev. Dr. Lang, who was standigguentured to remonstrate with
Mr. P. on the gross impropriety of administering tirdinance of baptism in such a
case, observing that the man could not possiblerstand the nature of the rite, and
could not reap any benefit from it in his presamatesof mind, as he was evidently a
heathen, entirely destitute of all knowledge of i€ti@nity; repeating, at the same
time, the words of Scripture, "He that believethl @ baptized shall be saved," but
nevertheless leaving Mr. P. to administer the @uoe, if he thought proper, at his
own peril. Mr. P. replied by saying, "We baptindaints who do not understand the
nature of baptism; he is in the same state;" andediately making the sign of the
cross on the native's forehead with the consecratddr, in nomine Patris et Filii et
Spiritus Sancti, he told him, for his consolatitimat "he should go to the Daia (the
Irish or Gaelic word for God) that is, that he skibbe saved. Whether the Rev.
Gentleman, in quoting the case of infants, meamsaiothat the case of a child whose
parent or guardian is a member of the Christianr€@huand solemnly engages at his
baptism, to train him up in the Christian faith gordctice, is exactly parallel to that of
an adult savage who has never heard of the Goaspélto whom the truths of the
Gospel cannot possibly be made known, from ouremgnorance of his language;
who, moreover, has been found guilty of murder, died in an obstinate denial of his
guilt --- we do not know. At all events it is arbasaying, and we Protestants cannot
bear it. The book of God does not forbid us to lomg Divine mercy for such a
person as Tommy, while he continues to live, buelsuit does not authorise us to
admit him to Christian baptism, and he who doemstwithstanding, profanes a
divine ordinance and does so at his peril. Thedbas commission to his Ministers
in the last verses of the Gospel of St. Matthewvih@nised them to "Go and teach (that
is convert to the Christian faith or make discipdésall nations, baptising them (when
thus converted, or made disciples) in the name," &ut would any of the original
bearers of this commission, Peter or Paul for ims#ta have ventured to baptize a
savage in his state of impenetrable darkness apellé®s barbarism, a murderer in his
state of impenitence? If Mr. Power's commissiordésived from their infallible
successor, surely his acts bear but slight reserobl the Acts of the Apostles.

Two of the men who died Roman Catholics, had ackedged themselves
Protestants on their entering the gaol. Thattunsbin, it is well known, is generally
swarming with zealous and faithful members of theuCh of Rome. When,
therefore, there is any extremely illiterate Priates condemned to die, he is
immediately assailed by one or other of these emtshmates of the prison, and is
told that there is no salvation out [sic] of mot#urch. He is told, moreover, of the
mystery of confession, and the clear consciendeaives one; of the mystery of
absolution, and the comfortable state it procures of extreme unction, and the safe
passage it secures to another and a better wdrfalirgatory, that desperate resource
of superstition, where any balance of iniquity therhains, after the final settlement
with the Priest, is sure to be cleared away byfter aonsideration, prayers for the
dead on the one hand, or purgatorial fire for aitéch period on the other. The
Protestant Minister, on the contrary, has a mostndi and unwelcome tale to tell,
when he tells the culprit, that without such repent as arises from a thorough and
entire change of heart, he cannot be saved; tealath of God is peremptory in its
condemnation of the guilty; and that the mercy @ldd@s manifested only to the
humble and contrite one. In this dilemma, the Beedl and ignorant criminal,
terrified at the approach of death and the ceganftjudgment, and feeling none of
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that sorrow for sin, or sense of its heinousnesglwis indispensable in genuine
repentance, throws himself into the arms of thed®riwho administers a course of
opiates to the conscience of his willing patiemd dulls him asleep in the fatal
assurance that all is well. We will not say thas tvas not the case with the two men
who embraced the Romish faith on this occasion. OMg state the fact, that they
were to the last degree ignorant of the first pples of Christianity on their entering
the gaol; as much so perhaps as the black nativide we leave our readers to form
their own judgment of their conversion. [*]

The report of the execution carried by the Sydneye#e, 2 January 1828, included
the following: "Many of the blacks assembled tone#s the awful ceremony, and
numbers of them were armed with woomaras, waddaes, spears. What is
somewhat singular, but one of their women was pitese. Dr. Lang and Mr.
Threlkeld offered up prayers for the unfortunateasge, who was about to render an
account of his deeds at the throne of Him who analcapable of subduing the
stubbornness of the human heart; but, alas! Thegeastood erect, and appeared to be
reckless of devotion, and little if at all impredseith the fate which awaited him,
though every endeavour had been made to fix it dpsmmind.” The Gazette said
that by "bale that,” he meant do not pull the caerdiis face. Its report went on: "It
was currently rumoured that Tommy had been condette Christianity on the
scaffold by Rev. Father Power, but this was withémindation in truth, as he
execrated and threatened the executioner in laegigmost revolting, almost to the
last moment, and even then threatened that his wiwuld avenge his death. ... It may
be worthy of remark, that the fate of Tommy seenwethake the desired impression
upon the minds of the tribes who had assembled upenoccasion; for it was
observed, when the drop fell, that they all inveduity shuddered; whence it may be
inferred, that the awful spectacle which was exhibbefore their eyes, will restrain
them from future acts of barbarity upon the pedcafid unoffending settler.”

[*] This raised religious passions: see letter frtdnSpectator”, Sydney Gazette, 7
January 1828. There was also a rumour that faoksten had been murdered by
Aborigines in reprisal for the hanging: Australidd, January 1828.
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AUSTRALIAN, 08/02/1828

Supreme Court of New South Wales

Stephen J., 4 February 1828

The first trial called on was that FAMES RUSSEL, who stood charged with
violently assaultindARY - his wife, with intent to kill and murder her.[1]

The prisoner's wife was called to give evidence, meglecting to appear, it was
intimated in Court, that she was purposely keepungof the way.

JOSEPH SMITH was then sworn - Is a blacksmith by trade, anthénprisoner's
service; recollects on the evening of the 10th afudry last, his mistress leaving
home, and staying out a considerable time; onéterm the prisoner reproved her for
going out without previously acquainting him witkerhntention; heard prisoner tell
her. If she wanted to go out at any time, it shduddwith his knowledge, and then he
would stay within to mind the house; prisoner sdfidshe (his wife) went out in
future, without first acquainting him, it would csela quarrel between them; saw
mistress upon this, take her cap off her head tlamwv it in a violent manner upon a
side board, saying, "I have but one life to losel hdon't care how soon that is gone.”
Prisoner was eating his supper at the time; heahkmge carving knife in his hand;
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witness during the whole of this conversation wiiing in the same room with them
nursing a child; mistress ran against him, and egignbeing apprehensive that the
child would be hurt, left that room, and went irttee adjoining one; had his back
towards the prisoner on leaving the room; did e grisoner at all strike his wife;
did not over-hear any conversation between themistvim the other room; is
conscious of being now on oath; never swore aPtilee-office, that he saw mistress
laying down, and prisoner standing by her; was @dgdeal alarmed in consequence
of the child becoming hurt from mistress runninguiagt him; at that moment had
seen prisoner running towards mistress with kmféiis hand, but did not see him
strike her with it; did not apprehend any violerfoem the prisoner's conduct just
then.

Here the Attorney-General repeated several gunssto the witness, and took down
his answers in writing - having previously cautidriem to be careful of his words, as
was it to be apprehended they would hereafter baverm the ground-work of a
prosecution against him for perjury.

Examination continued - Swears that from thegmer's manner, at the time, he did
not appear to be violent. Did not see the prisafier his wife pushed witness down.
Was not alarmed at the prisoner's behaviour. Didswear this at the Police office.
Saw the prisoner advancing towards his wife, wité knife, in a pointed direction
towards her, in his hand; and shortly after sawldygng on the bed. Did not hear her
speak to any one. Did not hear her groan; but sawe stains of blood about the
upper part of her dress. Was told by Sutland (sstable), that he wanted to speak
with the prisoner - and brought them together.about an hour and a half, from the
period of the prisoner's wife's return home, sawaand in her back. She asked
witness to put a blister on it. She did not blegdhat time. Does not know what
occasioned the wound, or how it was done. Mistoidsnot tell witness how she
came by it. Swears he did not see the wound iatlic

FRANCES SUTLAND - | was a wardsman in the Sydney police in thedbeidf
January last. | recollect on or about the 18tthefmonth, some time in the evening
part, Mrs. Russel (prisoner's wife) running into imyuse, which is convenient to
her's, and, throwing herself into a chair, saying sad been hurt, or cut, or some such
expression - cannot say which. She appeared &xbessively faint. It was some
minutes before she was sufficiently recovered aspgeak again. She could not
explain how the injury had been done. Mrs. R at $mid her husband and she had
had some words together - but did not say he faxbet her. She was then cut in the
back.

Dr. BLAND stated, that he examined the prisoner's wife eretrening of the day
laid in the indictment, and found a wound in thelbaf between three and four
inches deep. It was in an oblique direction, talsathe left shoulder, near the
shoulder-blade. Thinks it was probable that tharijnwas occasioned by a large
knife, and was done by a plunge. If the knife twa®n sharp, it would not have
required much force to do the injury. The womaid sawas done by her husband.
The prisoner, however, was not present when tatersient was made by his wife.
The learned Judge summed up the case, puttinglietdury as one, for which there
was no sufficient evidence to warrant the themimdihg a conviction. There had
been no evidence whatever to prove that the pniseas the person who committed
the assault, the subject of this prosecution, aljhahere was strong presumption that
he was the guilty one. The most material evidendke case, was that of the servant,
who stated he only heard a quarrel, and had swosst positively, that he did not see
the commission of the injury complained of. Theses one person - that was the wife
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of the prisoner - whom the law shut out from givieyjdence against her husband -
and under such circumstances, the Jury would lwageduit him. Not Guilty.

Before being discharged, by proclamation, thdg@uadmonished the prisoner,
recommending him to be more circumspect in fut[ite.
See also Sydney Gazette, 8 February 1828.
[*] See also R. v. Chamberlain, reported in Syd@azette, 4 February 1832 and
Australian, 10 February 1832, another unsuccegs@idecution for assault with intent
to murder. Justice Stephen directed the jury ifhdeath had ensued, it would not
have been murder. As a result, the prosecutionttdail. See also R. v. Yates and
Jones, reported in the same newspapers on thedsame
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 13/02/1828

Supreme Court of New South Wales

Stephen J., 8 February 1828

JOHN HARTLAND , a middle aged man; was capitally indicted for thiful
murder ofELIZA WATKINS , on the 10th of January last.

It appeared in evidence that the deceased, vasoawnarried woman, but had lived
apart from her husband for some years, had coldbbiith the prisoner for some
months antecedent to her death. On the 10th bfrlasth the prisoner and deceased
having been out drinking, returned home, neitherthefm remarkably sober, and
deceased having in the course of the day occasigo tto a box, wherein she kept
some money, missed a few shillings, and taxing gheoner with taking them,
protested she would complain of him. The woman wdke act of leaving the house
hastily, and as if for the express purpose of piagua constable, to take the prisoner
in charge, when the latter following, overtook tteceased, and as she was stooping,
bestowed on her two kicks between the ribs, whiodasioned a rupture of the spleen,
and the woman having immediately fallen, expiredhini a few minutes after
receiving the injury. In summing up the learnedgkirecommended that the Jury
should be ruled in giving their verdict by the cinestances under which the rash act
was committed. If the Jury were of opinion witmhithat there had been on the
prisoner's part a total absence of malice prepesfsany premeditated intention to
murder, they might find an acquittal for the prisowf the capital charge, and convict
him of the less capital one, of manslaughter. [1]

After retiring for a few minutes, the Jury returnetb Court, acquitting the prisoner
of the charge of murder, and finding him guiltyménslaughter. [2]

[1] The Sydney Gazette, 11 February 1828, sumnthtise charge to the jury as
follows: "Mr. Justice Stephen summed up the evidetgaving it to the Jury to say,
whether, from the circumstances of the case, the® that malice prepense either
direct or implied, which His Honor explained to itmewas necessary in law to
constitute the crime of murder. If they were ofimg@n that no previous malice
existed in the mind of the prisoner, but that thdouunate occurrence had taken
place during a gust of passion, for which, in cdesation of the frailty of human
nature, the law had made allowance, they would iathe prisoner of the crime of
murder, and find him guilty of the minor offencerofinslaughter.”

[2] On 29 February 1828, he was sentenced to impment for two months:
Australian, 5 February 1828.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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AUSTRALIAN, 27/02/1828

R. v. Kelly (No. 3)

Supreme Court of New South Wales

Forbes C.J., 25 February 1828

Case Of Murder.

JAMES KELLY , a middle aged man, was arraigned on a chargelfaf murder.
JOSEPH HANDLE, a lad about thirteen years of age, deposed thah® 6th of
February last prisoner came to the house of a rmared Grady, where witness was,
and saying he had been robbed, he could not tellHmm asked Grady for the loan of
a gun, which the latter refused. Prisoner expressedesire that Grady should
accompany him in quest of the robber. To this &sady refused to assent. Witness
finally offered to accompany the prisoner, whichdié as far as a place called the
Rocks of Towro, about fifteen miles from Parramatthence observing a smoke in
the bush, they immediately made towards it, anahdoitito proceed from a fire which
appeared to have been recently kindled. No pensmnnear the fire. Witness, with
the prisoner, then proceeded to explore the cafity neighbouring rock, in which
they discovered a man as if attempting to courteamment. Kelly, who was the first
to discover him, told the man to stand. The lati@on this, was making an effort to
creep out of the cavity on his hands and kneedjowit evincing any disposition
whatever towards resistance, when prisoner levaledusket, which he had in his
hand, at the man, who at this instant cried out ¢imd's sake don't shoot me, | give
myself up." These words had scarcely been uttevkdn the prisoner, with a musket,
fired upon him. Witness examined the cave, anddaiherein a q[?]r pot and a blue
basin.

Wm. MOORE, a constable, deposed that on the 6th of Febhéastet the prisoner
on the road between Castle Hill and Parramatta, tetobhim he had just shot a man.
Witness asked him who it was. Prisoner made ansWet fellow," meaning a man
named Fuller, who has been robbing me so oftentné&% went to the place called
Rocks of Towro, and there found the man on the gputhich prisoner directed him.
The man lay weltering in his blood. Witness askad if he thought the wound was
mortal. Prisoner said "no, the villain has not @dhe trick yet, but | shall see him
again for this."

JOHN DUGGAN, an attendant at the Parramatta hospital, condirntiee
circumstance of Fuller, on the 6th of Februarynggebrought into the hospital in a
wounded state, and to his having died next day.

Mr. ANDERSON, surgeon at the medical establishment at Parrapsttited that
he examined the wounds of the deceased man Fitiergdiately after his death.
Discovered two wounds about a couple of fingersdtte under the right arm. They
appeared to have been occasioned by two smalltgudich had perforated the right
side. Is of opinion they were the immediate caafdbe man's death.

Witness examined the wounds but superficially. cdsfident, notwithstanding that

they were not produced by other means than bytsull@rrives at this opinion in a

great measure, from previous report; but had hehmeatd the circumstances of the
man's death before examining the body, should baxee to a like conclusion.

Witness. The Court will perhaps allow me to lakp the cause of what may be
considered neglect in not examining the body earlly reason was this; many of
the Juries, assembled on Coroner's Inquests arRaita, have shown a dislike to the
body being disturbed in any way, much less to oaed inspect it before having
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assembled, whilst from the length of time that frextly elapses between the death
and the holding of an inquest, the body often bexim a putrid state.

The Attorney-General.Then sir, | tell you, that | think it highly expedient a
body should be examined immediately after death, ahthat you should not wait
until a Coroner's Inquest be assembled, notwithstading it is always desirable
that an inquest should be convened as early as pttazable after death.

The Chief Justice. | certainly do recommend thhaat Mr. Attorney-General has
pointed out, should be in future attended to.

Two witnesses were called on the part of thegmer; one of whom swore that the
name of the deceased man was, Thomas, and not Bolter, as laid in the
indictment. This witness had also heard him calfadton, but the deceased
commonly answered to the name of Fuller.

Counsel for the prisoner took occasion upontthiglead a misnomer, and also, that
the direct cause of death had not been distinciigerout; both of which the learned
Judge considered to be subjects for the considerati the Jury, at the same time,
that his Honor thought the surgeon's evidence @effily conclusive on the latter
head, and one witness alone had differed on therothat of the man's name being
Thomas or John Fuller. His Honor could not seefaagure in the case to justify the
Jury in softening down their verdict to manslaughbeit should the Jury feel disposed
to conclude that the prisoner, in firing as he hgmbn the deceased, was not
influenced by a worse motive than that of endeawguto recover property stolen
from him, by securing him whom he considered theftithen, their verdict might
aptly be attended with a recommendation for mendyich would not fail of being
entertained.

The Jury retired for about ten minutes, andrretd into Court with a verdict of
Guilty.

Proclamation being then made for silence thrahghCourt, the prisoner was asked
if he could assign any just cause for judgment ugonbeing deferred. Argument on
the technical objections raised previously on bietiadhe prisoner being again urged,
but not considered by the Court as sufficientlyidiathe learned Judge addressed
himself to the unhappy prisoner:- "James Kellyu yoave been tried for, and
convicted of, the wilful murder of one John Fullen the 6th day of February, by
inflicting on his body mortal wounds, which theléaling day closed his existence. |
have put it to the Jury, that if they should beopinion you acted under impressions
without any malice towards the deceased, they nmigtke such a recommendation to
the Court as circumstances would call for, and thabuld take an opportunity to
represent them in a proper quarter. The Jury bamade any such recommendation,
and therefore | have to conclude that they do metany circumstance in your case
upon which | could do so. It therefore devolvesmpe to perform the painful duty
of passing sentence upon you. [After commentinglenmanner of the prisoner's
crime, the learned Judge continued] - the sentdrerefore of the Court is, that you
be taken from hence to the prison whence you cameethat on Wednesday the 27th
of this present month of February, you be hangethéyeck until you be dead."

The prisoner in tears earnestly besought the fat@ long day, and he was finally
removed by constables from the dock. [*]

See also Sydney Gazette, 27 February 1828. Mr Rateel for the defence.

[*] The prisoner was respited and the case semhdoExecutive Council: Forbes to
Darling, 27 February 1828, Chief Justice's LettelydArchives Office of New South
Wales, 4/6651, p. 144; Australian, 27 February 18Zh 25 March 1828, Darling
sent a despatch to Huskisson of the British govenmimstating that the Executive
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Council had recommended that the sentence be cogdmiot transportation to
Moreton Bay for seven years, and hard labour innshaDarling recommended the
commutation to the King. (Historical Records of &a$ia, Series 1, Vol. 14, p. 41.)
On 31 May 1829, Governor Darling sent a furtherycopthe trial notes to the British
government: Historical Records of Australia, Sefie¥ol. 14, pp 900-902.

The governors had discretion to exercise Crown ynert behalf of all prisoners
sentenced to death except those convicted of mordeeason. In the latter cases, the
final decision had to be made by the King on theicdof the British government:
see Historical Records of Australia, Series 1, \t@l. pp 644-645.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 05/03/1828

Supreme Court of New South Wales

Trial, 29 February 1828

GEORGE BROWN, was indicted for the wilful murder of amboriginal native
female child, whose name was unknown, at Wellington Valley, tbea 11th of
December last.

The Attorney General stated the case, and ctikedbllowing witnesses.

FREDERICK HAMBUSH deposed that, about 4 o'clock in the afternoothef
11th of December last, he heard the report of @lpis an adjoining hut, where the
prisoner dwelt, and on going out, saw a little klgal, between 8 and 9 years old in
the agonies of death, and the prisoner standing loee with a pistol in his hand;
witness asked the prisoner what was the matter \Wwhesxclaimed "My God! | have
shot a child by accident;" he stated there werersgwf the native children about the
door, asking for bread, that he told them to goyaweéhich they would not do, and
that he took down the pistol, which he did not kniovbe loaded, and presented it at
them for the purpose of frightening them away, whenfinger accidentally coming
in contact with the trigger, it went off, and shbeé child; there was one large hole in
the back of the deceased's head, through whichiadestags might have entered; life
was extinct in a moment.

Cross-examined. - Witness knows the prisonerstame time; he was always
particularly kind to the black natives; about ameaof an hour after this occurrence,
the prisoner said that Broadhurst, the constabden fwhom he had the pistol, told
him it was not loaded; from what witness knowsha prisoner's character, and from
his demeanor afterwards, he has, no doubt, thatottweirrence was positively
accidental.

Other witnesses spoke to the same facts, anduthge under the direction of the
Court, found the prisoner guilty of manslaught®emanded.

[*] A.M. Baxter. See also R. v. Binge Mhulto, 1838r details of another inter-racial

conflict in 1828.

On 28 August 1828, Governor Darling also reported to Huskisson on "a very gross Outrage
committed by a Party employed in Patrolling the Neighbourhood of the Settlement of Fort
Wellington on the Northern Coast in the Month of December last." (Fort Wellington was in
what is now the Northern Territory, whereas Wellington Valley, the site of the killing of the
Aboriginal child in Brown's case, was in western New South Wales: see evidence in R. v.
Lookaye alias Edwards, 1828. The similarity in place names is a coincidence.) The
commandant at Fort Wellington, hoping to reduce native attacks, decided to capture an
Aborigine. The aim was to prevent further attacks and operate later as a means of
conciliation when the captive was released unharmed. In attempting to do this, a patrol came
across a large body of native people. Frightened of their own weakness, they fired on the
Aborigines and wounded four or five, including a woman and two children. The woman and
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one of the children died. The other wounded child, a girl of six or seven, was taken to the
settlement. They also "despatched", deliberately killed, another wounded Aborigine, to
relieve him of his sufferings. Darling referred the matter to the Executive Council, but it made
no further suggestion. The governor ordered that the men who committed these acts be sent
to Sydney, but said that "it did not appear, much as the Event is to be deplored, that any
benefit would result from the further prosecution of the matter". Thus the killings continued on
the frontier, relatively unhampered by the law. (Source: Historical Records of Australia,
Series 1, Vol. 14, pp 350-351.)

Murray replied to Darling about the Fort Wellington killings on 3 September 1829 (Historical
Records of Australia, Series 1, Vol. 15, pp 153-154). He said "l cannot too strongly express
my reprobation of the behaviour of all the Persons concerned in this inexcusable transaction."”
Soldiers and convicts, without an officer, being sent on the promise of a reward for the
capture of an Aborigine, inevitably led to the deaths. Captain Smith's conduct led to loss of
life and harm to the damage of the British name. Murray sent the file to military authorities for
action against him. Murray reluctantly agreed that the length of time since the events and the
withdrawal of troops from the area meant that it was too late to act against the members of
the party who committed the acts. He warned that if anything similar happened in future, the
British government would proceed with the utmost severity against those concerned, either as
principal or accessory.

Time and distance, it appears, made the British government feel powerless to do more than
warn. Once a decision had been made in the colony not to prosecute, the delay in getting
British advice meant that the initial decision could not be overturned. In this way, matters
such as this were left in colonial hands.

A very similar event occurred in Newfoundland while Forbes was Chief Justice there. A group
of fishermen, frustrated by natives who were damaging their equipment, decided to seize a
native with the same misguided notion of reconciliation through kidnapping. They, too, killed
one native and seized another. Despite the governor's attempts, the seized woman was not
returned to her family, and died in white custody. (Source: Provincial Archives of
Newfoundland, Letter Books of the Colonial Secretary's Office, Vol. 30, 1819, GN 2/1/30, pp
122-137, 156-164, 180-181, 201-209, 260-262, 299-308.) As Chief Justice, Forbes did not try
the kidnappers or killers, but merely set a Grand Jury inquiry in motion and took a leading role
in a town meeting on native reconciliation. Those responsible for the kidnapping and killing
were held not to be criminally liable, and were not put on trial.

There was also another conflict in New South Wales in 1828, which the Colonial Secretary,
McLeay, described as a massacre of natives at the Liverpool Plains by whites. Singleton had
opened a new run (a squatter's property) there, and the kilings were said to be in self
defence. No legal action followed. See the correspondence in Archives Office of New South
Wales, Miscellaneous Correspondence Relating to Aborigines, 5/1161, pp 94-99.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 05/03/1828

Forbes C.J., 1 March 1828

GEORGE BROWN, convicted of manslaughter, for shooting abvoriginal native
female child, being placed at the bar, the Chief Justice stdted if it were only to
set an example to shew that accidents producedddy iscautious conduct as that of
which the prisoner had been guilty, should not pagsunished, and to teach others
that the lives of the unfortunate natives were todbe sported with, the sentence of
the Court was, that the prisoner be sent to angeog for two years.

The Australian, 5 March 1828 reported this difféhgn"George Brown, for
manslaughter, in shooting at a native female chilsme undescribed, the prisoner
having put in, justification of the act occurring self defence - to be worked on the
roads in chains for a term of two years."

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYDNEY GAZETTE, 07/03/1828

Supreme Court of New South Wales

Dowling J., 4 March 1828

JOSEPH PIGOTT was indicted for manslaughter in causing the deathMARY
ANN ELIZABETH BERRY , by driving a curricle and pair of horses over bedy,
in the king's highway, at Sydney, on the 19th daypecember last. RICHARD
CRAMPTON was also indicted as being present aiding andtassi

DAVID NEARN sworn - | reside at Sydney; on the 19th of Decembkout 5
o'clock in the evening, | was walking down Kingest, and saw the prisoners driving
in a curricle drawn by two horses; they called toutme to take care, and | got out of
the way and allowed them to pass; they drove rdbeccorner of Phillip-street; they
were driving in a trot, at the usual pace that otaeriages drive; after the curricle had
turned the corner of Phillip-street; they were ghivin a trot, at the usual pace that
other carriages drive; after the curricle had tdrti@e corner of Phillip street, | saw
Mrs. Berry, with her child in her arms, exclaimingly God! My child is killed;" she
went up to the hospital with the child, and as swtanding in the street, a gentleman,
whom | believed to be a Magistrate, took my namsgw a little blood on the child's
face; it was about two minutes, or not so much ftbhetime | first saw the curricle,
until I saw Mrs. Berry with the child.

ELIZABETH BERRY sworn - | reside in Phillip-street; on the evenaighe 19th
of December, | was setting at the door, workingjlst the deceased was playing in
the road, when a curricle, driven by Pigott, witte@pton seated beside him, turned
the corner of the street; the horses were gallgpinglled out to Pigott to take care of
the children; he took no notice, and turned roumdi saw the horses kicking the child
on before them; the curricle passed over the chid¢cked up the child in my arms,
and cried out to stop the curricle, as my child \kitied; the prisoners did not stop;
the child was bruised in the head, and spoutingdloom the mouth and ears; she
was attended by Mr. Cooke, and died in about dights and-a-half after.

Cross-examined by Mr. Rowe - Pigott might haeard me cry out, or he might
not; the curricle made a considerable noise; ithinigave gone over the child without
Pigott observing her.

By the Court - It was sufficiently light at thiene to distinguish objects in the road;
the street was not crowded. | cannot say whetherctirricle was on the right or
wrong side of the road; after | found that the atti&d been run over, | called out loud
enough to be heard by the people in the curriclstdp; they did not do so, but went
on as before; when | saw the curricle turn the eoof Phillip-street, the horses were
galloping; the prisoners came to my house the sararing to enquire after the child,
and appeared to be sorry for the accident.

Mr. Rowe submitted that there was no evideneenag the prisoner, Crampton.

The Court was of opinion that it was a questarthe Jury.

Mr. Rowe submitted that, as, in law, Cramptors waither principal nor accessary,
it was not a fact for the consideration of the Jbyt for the decision of His Honor.

Mr. Justice Dowling - | am of opinion that thase must go to the Jury to decide
upon the guilt or innocence of either or of both parties.

Mr. ARTHUR HILL , the employer of the prisoner Pigott, gave himeacellent
character.

His Honor minutely recapitulated the evidenced @ahe Jury found the prisoner
Pigott Guilty. Crampton Not Guilty.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYDNEY GAZETTE, 07/03/1828

Dowling J., 6 March 1828

This morning, His Honor, Mr. Justice Dowling passsehtence on the following
prisoners convicted before him during the week.

JOSEPH PIGOTT, for manslaughter. Three months imprisonment.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 23/03/1828

EXECUTION OF THREE CRIMINALS.

WILLIAM JOHNSON , who was brought to trial on Friday, and foundltguof
murdering, upwards of three months back, a fell@wdp at Moreton Bay, [1] died
with another culprit named Gilroy, by the handstled hangman on Monday. The
gloomy ceremony was gone through with at the uglaale of such scenes; but certain
unusual circumstances which attended it, causefinisber of the law not to have his
work finished till it was very near the hour of moo'Twas on the 11th of December
last, at Moreton Bay, that Johnson perpetratedattiewhich brought him and the
gallows in collision. He and a man naméd®RRIS MORGAN were on that day
employed together felling timber. Both were labogrfor government. They were
not generally considered, by others on the estabkst, as bad friends; but, on the
day described, Johnson came up from where he lagfeood, to wards four of a
brick-making gang, and calling from over a fenceichhparted them, to one of the
gang, Johnson said "Morgan has threatened many timblow out my brains, and
I've hit him with my axe." describing, at the satme, where Morgan lay. The
brick-maker, Stones, and another man named Maitengdiately rushed towards the
spot pointed out, and arrived in time to receiver§dm's last gasp. There was on the
right side of the dying man's scull a fracture, andeeply incised wound towards the
back of the head, as if inflicted by an axe whial hear the spot, and bore on it
marks of blood. Smith and Gilroy were the twoduellsufferers appointed to the die
with Johnson, for a cart robbery, of which they amdbther (Donahoe), were
convicted; but Donahoe, by escaping whilst on hésyirom the Court-house to the
Gaol, 'scaped hanging also, for this time, thougheport speak true, he signalized
the very night of his death 'scape, by an explotix@ on the road, and was retaken a
few days back, up the country. Johnson's crimendidrank him so high in the scale
of villany, as if he had been a cool and premeelitahurderer - his offence seems to
have been excited during the whirl of passion; #nede consequently was more pity
for his fate, spread among the spectators, thamsusl when a culprit swings for
murder. Johnson, was a stout, sailor-like marthefmiddle size. He had served in
the fleet under Lord Exmouth, at the bombardmenflgiers. Smith and he were
attended by the Rev. Mr. Cowper, the Presbyterianistér, Dr. Lang, and Mr.
Horton, of the Wesleyan mission. Gilroy professeing of the Roman Catholic
persuasion, and was attended by the Reverend Miei?About the usual time being
passed in prayer, and other preparations, the tbodmits were at last left in
possession of the gallows - the executioner sugdeithdrew the spring supporting
the drop, and it fell - a universal burst, expressiof horror and surprise,
instantaneously burst from those within sight,desand outside of the gaol-yard - the
rope which was to have suspended one of the callf8inith) had snapped asunder,
and he tumbled to the ground in a senseless stda@s unexpectedly scaped from the
jaws of destruction - the culprit slowly recoverit@ya sense of his dismal situation,
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was placed on his own coffin - between the fall dné fright, the limbs of the
unhappy man appeared to have become paralysedattétapted to say something,
but in so faint and inarticulate a way, that th@irpose could scarce be guessed at.
His fellow culprits were in a few minutes renderadconscious of the world.
Suspended by the neck, their carcases swung t@idaeand another, and over the
head of the living culprit, who, shortly after reeoing, ardently desired that he might
be allowed to breathe a little longer, were it fauthalf an hour. He continued sitting
on his coffin, painfully vibrating between hope mtrcy, and doubt, and fear, until
the return of the Sheriff from the fountain of Geawhither he had been to know how
matters were to work. The Sheriff re-appearederdihwas a deep silence of some
instants - was a trying moment. Many felt dispogetope that mercy would take her
seat with justice -

"The quality of mercy is not strained -

It droppeth as the gentle dew from Hegv

Upon the place beneath; it is twicesbéal -

It blesseth him that gives, and hint thaes;

*kkk

And earthly power doth then shew, likeésd's

Where mercy seasons justice." -
Certainty, however, soon took the place of susper®®e Sheriff was instructed to
tell the culprit "the law shall take its courseHe was then conveyed back to the
condemned cell. About eleven o'clock, the bodieshe other two having been
suspended the usual time, were lowered into coffinepared for the purpose. The
body of Johnson was given for dissection: and #pe af Gilroy being drawn up, by
the Sheriff's order, a transfusion of blood, whetlewed immediately after his being
turned off, was found to have proceeded from theenoThe bodies having been
disposed of, Smith was again led into the yard,iarntde arms of two or three fellow
prisoners re-placed on the gallows, whilst he sdbbest piteously. The executioner
made surer of his prey this turn, than before, arfdw minutes longer sufficed to
render the culprit insensible of any scene pasanmogind him, though he struggled
hard with death to the last.
[*] For a report on the trial, see Sydney Gaze?# ,March 1828. Johnson claimed
that he was disadvantaged in his trial by the al¥seri several witnesses. Justice
Dowling, the trial judge, inquired into the evidenthey could have given and found
that it was not material. He also informed the jimat "on the authority of Lord Hale,
and Mr. Justice Blackstone, whose dictum he qudtext, no degree of provocation
could justify a homicide; the utmost it could do wie be to mitigate it to
manslaughter. The weapon, too, with which thel faltav had been given should also
be taken into consideration, as to whether it wash @n instrument as was likely to
cause death, and whether the use of it was commagasuith provocation, assuming
that a provocation had been given. But there wasanother question for the Jury in
this case, namely, supposing that a threat or swirer provocation had been given
on the part of the deceased, whether the prisanéd mot have run away and avoided
the injury to himself, without turning on a fellogveature, and taking that life which
God gave him. His Honor then recapitulated the levhof the evidence, and
concluded by again pressing on the attention of Jing/, the to points for their
consideration which he had already stated, nanfiety, whether they could collect
from the whole of the circumstances, that suchcvgration had been given as was
commensurate wit the use of such an instrumertteaprisoner had employed on the
occasion; and, secondly, assuming that the priseasrhimself attacked, whether he
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had not an opportunity of escaping without resgrtio the desperate means he had
employed, and depriving a human being of his emc#é'’ See also, editorial
comment, Sydney Gazette, 24 and 26 March 1828.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

DOWLING, 02/05/1828

Dowling, Select Cases, Vol. 1, Archives Office aBNW., 2/3461, [p. 88]

[Friday 2nd. May]

[Rex v Robert Atkins; Mr. Thos. Chambers; Henry tivfil]

[Atkins and Chambers were found guilty, the othesgner was acquitted.]

Before Forbes C.J.

This was an information against the prisoners dhgrthem all as principals, with the
wilful murder of Charles Pemberthy, by shooting hirth a pistol loaded with ball
and gunpowder. At the trial before Forbes C.& tiay it appeared in evidence that
the prisoners and the deceased had been marindrsamd the ship Elizabeth. The
prisoner Atkins, and the deceased having quarreted a blow being struck the
former challenged the latter to fight a duel. Tdaeties met on Garden Island and
Atkins at the second fire with a loaded pistolddlithe deceased. The other prisoners
acted as seconds on the occasion, and assisteddimg) the deadly weapons, having
accompanied the combatants from the ship to theeshor the purpose. - It was
objected by Dr. Wardell on the part [p. 89] of fhesoners that there was a variance
between the information and the evidence. Therim&ion charged that all the
prisoners discharged the pistol at and againstddeeased, whereas it appeared in
evidence that one of the prisoners only dischathegistol. The information should
have charged Atkins as the principal in the fiestd the other prisoners as principals
in the second degree. It might be true that indpe of the law they would be all
punishable as principals, but still the informatisimould have charged the offence
according to the fact and not according to thenidteent of law. In fact, but one hand
discharged the pistol. It should have been saadleand that the other prisoners
aided and abetted Atkins. He cited Hailes P. @. 452.-

Baxter A.G. contra. said that the principals in seeond degree might be charged as
principals in the first at the option of the pleadEle cited Callaghan's cas#] [

Forbes C.J. overruled the objection, but reserliecpbint for the consideration of the
other [p. 90] Judges. The case being mentioneddpl looked into the authorities,
and

Dowling J. | am of opinion, that although in piiaetit is usual in this sort of cases, to
charge the person who gives the mortal blow, aptimeipal in the first degree, and
the second as being present aiding and abettinfpktvey as accessaries, yet as in the
eye of the law they are all principals, the indietmimay well charge them as such, at
the option of the pleader. In cases of this kirfiese all the parties go out in the
prosecution of an unlawful purpose, "the mortablet; though given by one of the
party, is considered in the eye of the law, andafnd reason too, as given by every
individual present and abetting. The person alstyging the stroke is no more than
the hand or instrument by which the others striiEdster 357] 2] Upon this
principle, it is laid down in Hailes P.C. [1 Hal8Z 463. 2 Id. 344. 345] that, "where
the indictment chargeth, that A. gave the mortaBfj stroke and that B. and C. were
present aiding and abetting if it cometh out indewice that B. was the person who
gave the stroke and that A. and C. were presemga&hd abetting, they may be all
found guilty of murder or manslaughter at commonm, las circumstances may vary
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the case. The identity of the person supposedat@ lgiven the stroke is but a
circumstance, and in this case a very immateriad; ahe stroke of one is in
consideration of Law the stroke of all.

[1] A marginal note here states "Atkins and Charabegere found guilty, the other
prisoner was acquitted."

[2] This and the next references are marginal niotése manuscript.
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Supreme Court of New South Wales

Forbes C.J., 2 May 1828

ROBERT ATKIN, JOHN THOMAS CHALMERS, and HENRY MILTO N, were
indicted for the murder o£HARLES PENBRTHY , in a duel fought on the 2d of
April last.

The circumstances of this affair being alreadstty generally diffused throughout
the Colony, we will not go through a detail of tteidence adduced on trial, - that
given by the two seamedOHN BARDWELL and ROBERT NASH, who were
retained as witnesses by the crown, not differiagyymaterially in point of fact from
the evidence given before the Coroner's Inquesichmvas convened the same day
the affair transpired, and published in The Ausrabf the 4th ult. Mr. Penberthy,
the deceased, had been chief mate of the Eingpbeth, Captain Cock, which sailed
hence about a month ago, bound for the Maurititigtoch ship the two first named
person in the indictment were, respectively, thedtand second mates, and the third -
named (Milton) was the boatswain. The chief mate ®ir. Atkin, the third mate,
having had an altercation when on board the shimestime of Tuesday evening, the
3d ult. it was agreed that both should meet tHewiehg morning on Garden Island, in
order to decide their mutual differences, provideith a loaded pistol each. On
Garden Island, off which the Elizabeth lay but arstway, they accordingly met.
Atkin being accompanied by Mr. Chalmers, the secorade; the boatswain (Milton)
appearing on the ground with the chief mate (Pehlger four of the seamen who
rowed them ashore being also within view. On agigignal Penberthy fired his
pistol without taking effect; that of Atkin burntiming, but did not go off. The latter
re primed, but refused to fire again, until his opent had re-loaded. Both again
presented, and Atkin's pistol again missed firgoinawas called for to clear the touch-
hole of his pistol. Penberthy came forward witle osaying to his antagonist, "I have
no animosity against you." "Nor have | against,yweplied the other,” only that you
struck me." Here Mr. Chalmers interposed, and awolered to bring about a
reconciliation - it was ineffectual - the partiegai took their ground - presented -
Atkin's pistol went off, and Penberthy exclaimiriBy God," or "My God I'm done,"
immediately fell to the ground. He was promptlynm/ed on board of the Elizabeth,
and shortly after breathed his last, and the singiparties voluntarily surrendered
their persons to the custody of the law.

Dr. HUGHES, of the R. N. examined the body, and certified taeise of the
deceased's death before the Coroner's Inqueshavitg sailed four or five weeks
since for the Isle of France, his evidence vivaeyagas not rendered available to the
crown on trial, to which Counsel for the prison¢éssk an objection, inasmuch as
there was no positive proof produced to the Coshgwing that the deceased had
come by his death in consequence of the pistol sfatéd to have been discharged by
the prisoner Atkin; and also from a want of prdwdtteither of the two other persons,
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charged as principals in the first degree had ldadarried, or even touched a pistol;
and finally from the indictment being informal, whi Counsel contended did not
charge as it ought, one as principal in the fasig the two others as principals in the
second degree. To these objections the Crown @ffieplied, and the Chief Justice
having shewn grounds for over-ruling the objectitaleen, proceeded to sum up the
case to the Jury.

The offence of duelling (his Honor maintaineddsras murder in the eye of the law.
From that consideration the Court could not deviaféhere was the law, and they
must be guided by it, and not by the practice ef day. The first point for the
consideration of the Jury would be to enquire wlethey were conscientiously and
satisfactorily convinced that the deceased (Penpertame to his death in
consequence of a shot wound, as laid in the infoomaby the prisoner Atkin. The
best evidence that circumstances would admit, lest brought forward. That of the
surgeon who examined the body however, would h@en lnaterial; but he was not
to be found. A witness who was put in the box i,y €rown Officer, stated, that this
person had sailed from the Colony. But his Honould not see that it mattered
much. For, if the Court believed what the witneskad sworn, there could be no
doubt whatever about determining on this first ¢gioes Should the Jury be of this
opinion, they would then go on and find how far frerties had been actuated by
malicious feelings. When arrived upon the ground,Honor had collected from the
witnesses, that they alluded to some quarrel thdttaken place previously. The one
said "I have no animosity against you" - "Nor h&veeplied the other, "but you gave
me the blow." "Yes," retorted the first, "you gawe the lie." In consequence of this,
it should appear, the parties had met to seek aéipar the one against the other. The
testimony of all the witnesses strictly coincidedthe narration they gave of the
affair. It was clear (his Honor continued) thatatdver causes of provocation there
might be, to bring about a contest like the oneenmbnsideration, that one fighting a
duel with, and slaying his fellow-being, is guilby murder. The next question then
for the consideration of the Jury, would be, whethere were any accessaries in the
affair, aiding either one or both of the partieskjA's or Penberthy); and on this head
his Honor was of opinion, that strong evidence baen given to shew that Chalmers
had acted as an abettor in the duel; but with cegathe other prisoner (Milton), his
Honor thought it only fair to say, that from thadence it did not appear he had taken
any active hand in the business, but stood byspeatator. His Honor continued, he
had certainly known cases where Judges, in puttiogse like the present to the Jury,
had left it a matter of discretion with them, tdtea their verdict to manslaughter; but
then there must be an absence of all unfairnessegdrtm have been exercised by the
survivor. Lords Hale and Hawkins laid duelling b®@ murder; and these high
authorities went so far as to say, that a partyldvoot be justified, but be guilty of
murder, who should accidentally meet another, glavith him on the spot, and kill
his adversary, notwithstanding the destructive weapad been put into his hand by
the aggressor. His Honor however had told the Wwirgt was the practice now-a-
days; it was a practice which his Honor knew tovpilewith very able judges of the
present day; but it was a dictum which he couldilyaake upon himself to lay down.
The Jury upon this retired; and after a brief cttation returned Atkin's and
Chalmer's as guilty, and acquitted Milton. The @awdered that the former two
should be brought up for judgment at ten o'clockt morning. Upon the motion of
their Counsel however, judgment was deferred tikdiesday (this day), when a
mitigation of sentence will be prayed for. - Miltevas discharged by proclamation.
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Mr. Atkin's and Mr. Chalmers were allowed to retirem the Court-house in a
chaise.

See also Sydney Gazette, 5 May 1828 for commeratadyanother version of the
report of the trial; and see its issue of 9 May8.82
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Forbes C.J. and Dowling J., 8 May 1828

[pp 113-114]

[Where an indictment for manslaughter, the prisomas charged with killing the
deceased

who in the introductory and concluding part of ithdictment charged by a wrong
surname

as Whitfield for Wakefield and the mistake was disered after the jury were
charged but before the merits of the case were gdoeand an acquittal recorded,
Held that this acquittal

was no bar to a second indictment charging theenafrthe deceased corrected for
the prisoner was never in jeopardy upon the firdiagtment.]

[p. 113]

Thursday 8 May 1828

Present Forbes C.J. & Dowling J.

The King v William Guise

The prisoner was indicted for feloniously killingdslaying a person named Edward
Gibbon Whitfield at Sydney on the 12th April, byilsing him divers mortal wounds
in a pugilistic contest. The indictment chargecth hin the outset with feloniously
killing and slaying one William Gilbert Wakefieldchd after setting out the manner of
the death charged that "so the said William Guedeniously killed and slayed the
said William Whitfield and concluding [p. 114] witthe usual averment by the
Attorney General that the prisoner had feloniouslied and slayed the said W.G.
Wakefield. So that in the commencement and commiuthe deed was described by
the wrong surname of Wakefield and in the middlighwhe word "said", before it he
was called by his right name of Whitfield. To timslictment the prisoner pleaded the
general issue of not guilty. After the Jury weteiged with the indictment but
before any witness was sworn the mistake in the enah the deceased was
discovered; whereupon Forbes C.J. directed themeisto be acquitted, but ordered
the prisoner to be detained in order to answecargkindictment for the same felony.
A second indictment having been prepared, withritjet names of the deceased [p.
115] the prisoner was again arraigned this mornipgn that indictment, and
thereupon put in a plea of auterfois acquit.[2]wat prout palet per recordum. The
Attorney General replied new trial record.

Moore in support of the plea urged that the acgluit the prisoner on the former
indictment was a bar to the second indictment but

Forbes CJ and Dowling J held that as the prisoadrriever been in jeopardy upon
the former indictment, (upon which indeed no judgatrcould have been pronounced
it was no bar to this indictment, and thereforeeoed that the prisoner should plead
over

The prisoner then pleaded not guilty and was {iéd.

[*] Autrefois acquit: formerly acquitted. A defemdhat the accused has formerly
been acquitted of the same charge on the same facts
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[1] He was found guilty. The following is the fudkccount by the Australian (9 May
1828) of this day's proceedings: "William Guyse waasin brought up and indicted
for manslaughter in slaying William Gibson Whittielon the 12th of April last.

"A plea of autrefois acquit was put in by the prieds Counsel, but the Court over-
ruling this objection, ordered the trial to be preded with. The prisoner was found
guilty, but in consequence of the strong recommgos in his favor by several
respectable persons, as being at all times a veaggably disposed man, the Jury
recommended him to the merciful consideration @ @ourt. The Judge promised
that this recommendation should be attended to.

"Remanded in custody for judgment.”

For another case in which a prisoner was conviotadanslaughter, see R. v. Cullen,
reported in the Australian, 6 September 1833; @Quilas sentenced to be worked in
irons on the public roads for two years. See 8Slgney Herald, 5 and 9 September
1833.
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AUSTRALIAN, 09/05/1828

Supreme Court of New South Wales

Trial, 7 May 1828

TRIALS.

WILLIAM GUYSE was put upon his trial on an indictment, chargimm with
committing manslaughter, in slaying oMélLLIAM GIBSON WHITFIELD  (or
Wakefield, as the name was also described in thedictment) on the 12th of April
last.[1] The indictment having been read by therkCbf the Arraigns, the prisoner's
Counsel requested that it might be read againmdityi and audibly. When the Clerk
came to the reading over of the name of the pedssaribed as deceased, Counsel
requested the man to be spelled, which was acalydoione. The name ran as
follows "William Gibson Wakefield." In another gaof the indictment the name was
written "William Gibson Whitfield." Upon this Cosel for the prisoner submitted to
the Court that it was clear, where a variatiorhe hame, as in the present indictment,
happen not to be idem sonans, the error must gadakto the indictment.

After a few minutes pause, the Court, addressingGarling, who officiated in the
room of the Attorney or Solicitor General, in thenducting of the prosecution,
observed, that upon the indictment the prisonerldvbave to be discharged.

Mr. Garling assented to the necessity of domgr®m the incorrectness discovered
in the indictment, but submitted the propriety lé tprisoner's further detention, till
such time as he should take, and act upon theaspofi the Attorney General in the
case.

The Jury were then called over, and in the @mdirvay asked if the prisoner were
guilty or not guilty. A verdict to the latter effewas returned: upon which Counsel
moved that the accused be allowed to enter insghfpail to appear when called upon,
and moreover to be furnished with a copy of thectmaent under which he had been
already tried.

To these applications the Court saw no objectiém the first place the prisoner
having been already out on bail up to the periodi@fappearing in Court, there could
be no harm in receiving the renewed applicatiod, iarthe next place the prisoner's
Counsel was entitled to a copy of the indictmentfbich he applied.

The prisoner, upon entering into fresh bailjreet from the Court. His Counsel
intimated that his object in applying for a copytled indictment, was to give notice of
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plea in bar of a second indictment being preferredhe same case, should the
Attorney General be disposed to present such a one.

[*] The victim was a publican, killed in a "pugilis contest": Australian, 7 May 1828.

See also Sydney Gazette, 9 May 1828, and comme@&adune 1828.

For another case in which the prisoner was acqulterause of a misnomer of the
victim, see R. v. Byrne, reported in Sydney Gaz&tAugust 1833.
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[WILLIAM GUYSE]

A plea of antrefois acquit was put in by the prisds Counsel, but the Court over-
ruling this objection, ordered the trial to be preded by with. The prisoner was
found guilty, but in consequence of the strong memendations in his favor by
several respectable persons, as being at all @m&sy peaceably disposed man, the
Jury recommended him to be merciful consideratiénthe Court. The Judge
promised that this recommendation should be attemole Remanded in custody for
judgement.
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Forbes C.J. and Dowling J., 7 May 1828

The case oROBERT ATKIN and GEORGE ROBERT CHALMERS coming on
next for a final adjudication, the Attorney Genepadyed the judgment of the Court;
upon which the Clerk of the Arraigns proceededh@a ordinary manner to read the
record of their conviction; viz. an acquittal oretbharge of murder, for which the
indictment was laid, and a verdict returned by Juhp tried the case, of guilty of
manslaughter. Being asked if they had anythingffer in arrest or mitigation of
judgment, several affidavits and affirmations, tegdto shew the principles upon
which both had been actuated immediately or distahtoughout the whole of the
affair, were submitted to the discretion of the @ourhose affidavits tended to shew
that the affair of the duel duel had sprang frotnain of provocatiens on the part of
the deceased. Letters highly complimentary tocti@acters of both were also put in,
addressed respectively to Messrs. Atkin and Char(tee latter, however, was not
read openly) from Captain Cock, of the Elizabettpressive of his warm regard for
the propriety of conduct and steadiness in thehdisye of their respective duties,
uniformly manifested by both whilst on board higpshat the same time that he
regretted the fatal issue of the affair in whichytlinad taken part.

Upon a candid hearing of the foregoing, the Judgemined in consultation for a few
minutes, at the conclusion of which the Chief destproceeded to pronounce the
sentence of the Court.[*] They (Messrs. Atkin &ddalmers) observed his Honor,
had been tried for the wilful murder of a persomed CHARLES PENBERTHY ,
lately an officer belonging to the shiglizabeth, which vessel, at the time of the
unfortunate affair, now the subject of jurisdictitaking place, lay in the harbour of
Port Jackson. A merciful Jury who tried this casad, however, by their verdict,
mitigated the offence to one of manslaughter; cguestly his Honor would not feel
himself justified in treating the offence in theywaf animadverting upon it, otherwise
than as one precisely of manslaughter, for suchwbald repeat, it had been
designated by the Jury. The offence, however, eimgolooked at by a calm,
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dispassionate observer, would strike as being wéry grave character, were the
consequences attendant upon it, the only mattetsettooked to; for it had been
productive of nothing less than depriving a fellaneature of existence. It was
possible that the hand which was the instrumeeffetting so fatal a catastrophe, did
not reckon upon the consequence which was the esadt of that unfortunate day.
By him (Atkin) when he went over the side of thépsto meet his brother officer, as
appeared on trial, it may not have been anticipatedt his Honor was confident that
whatever the sentence about to be passed uporhatrday, for the illegal act he had
thus committed - illegal both in the sight of Gawlaas regarded the laws of mankind,
a sentence which the Court was inclined to be asifukin meting out as justifiable,
he and his fellow prisoner would reflect deeply mpeason never to fail in pondering
upon it, and deploring it to the latest momenthdirt existence - deprived, as one or
both had, a fellow creature of his life. He wasvrost to his friends and connections
- friends who, perhaps at that moment, were foratigrishing and cultivating the
hope of his speedy return. Who could paint thegbpble anguish - what words
could tell the torment of their feelings, when tlidings would reach them of the
untimely end that had befallen probably a brotherrelation - a beloved friend? - It
would be impossible to calculate upon the consecgeenPerhaps the deceased's was
the protecting, the saving hand of aged and infranents. Who could tell the
consequences that might accrue to them upon tlegteaf intelligence of so direful a
character? It has appeared, continued his Horam the affidavits handed in to the
Court this day, that a quarrel of some descriptomther had taken place on board
ship, and that it was under a sense of what wasdc&honour,” you, Richard Atkin,
were induced to accept of a challenge to go out thié deceased Penberthy. But let
me tell you, it would have been far more honorablgou, recollecting the duties you
owe, as a member of society, had you avoided aoftéps kind. To proceed to such
extremes as these, to satiate the ebullition ofipas arising out of angry feeling, is
indeed false honour. You not only exposed your tifen but placed that of another
in jeopardy - the death of your opponent was thesequence. You permitted
yourself to be hurried on this step by an impulséeeling which the giddy world is
apt to say, arises out of injured feeling, andesent what you conceive an insult; -
you satiate that resentment by causing a fellowatare's death. When you, Atkin,
labored under a sense of wrong having been donetliere was a course open to
you, by which ample redress might have been oldainBut this will teach you a
lesson on the effects of taking the law into yowndiands. With respect to the other
party (Chalmers) his offence, in the opinion of Hisnor, was much greater than that
of Atkin. He had no passions to satisfy - no fagdi to soothe, to call him to go out
upon such an occasion. He, his Honor considereghtnhave prevented the duel
taking place; his offence, therefore, was much nser@ous, and were it not that it did
appear before the Court, that whilst on the grobedlid come to a right sense, and
endeavoured to interpose in the work that had camew the Court would have felt
itself called upon to make a signal judgment indase, in order to shew that in the
eye of the law, seconds were more guilty in the a€the kind then under judgment,
than principals. They were not swayed by feelioffalse passion and false honour.
But as it did appear, that he (Chalmers) did subsetly endeavour to pacify the
parties, the Court would not be severe in its judgin The greater part of the
punishment, continued his Honor, addressing theagauen, will be with yourselves.
- After receiving the mitigated sentence the Casimow about to pass upon you, it
will be for you to reflect upon every matter conteg it, with anguish and with
heart-felt sorrow during the remainder of your $iveThe sentence of this Court is,
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that each of you be kept in his Majesty's gaolyair®y for the space of three calendar
months to be computed from the period of your commant.

The persons to whom the learned Judge addressedatfeicting appeal, at its
conclusion bowed, and retired from the bar.

See Sydney Gazette, 9 May 1828.

[¥] Forbes had also commented on duelling when has wChief Justice of
Newfoundland. He told Governor Hamilton in a lettated 27 October 1821 that
"Your Excellency knows that in duels between Genda, it is not usual to inflict the
severe penalties of the Law, provided the partegehused no unfairness, and have
met on equal terms": Provincial Archives of Newfdlamd, GN 2/1/32 1821-1822, p.
214.
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Forbes C.J., 9 May 1828

WILLIAM GUYSE , against whom the Jury had returned a verdict afistaughter,
was next called up for judgment.

He had been found guilty, (the learned Chief Jastibserved), of manslaughter, in
killing a person named William Gibson Whitfield, tme 12th of April last. The Jury
had, in its clemency, recommended him (the prigpriermercy a recommendation
which would have its proper influence in mitigatirepmewhat the extent of
punishment which the Court would otherwise have iteklf bound to award. That
the prisoner was father of a family had been u@edhe present trial consideration
of that, his Honor thought, should have promptee phisoner, not heedlessly to
expose his own life, nor to seek that of anothBy his agency a fellow-being had
become deprived of existence. No one, the pristwaer stated, could regret the
unfortunate affair more than himself, and suffitierason he had to regret it.
However, on a review of the case, his Honor fedpdsed to allow some latitude in
favor [sic] of the prisoner. It appeared in evidenthat the prisoner was the
challenged party - that he went out to fight theedsed with a view of displaying a
skill in the disgraceful practice to which he hadorted, rather than from a malicious
disposition towards his adversary, and that theestiwas prolonged by the obstinacy
of the deceased, in refusing to give it up, thougkguently intreated [sic] to do so.
But the law, his Honor desired to impress uponghisoner, would not, under any
circumstances, afford its sanction to such procesdi It was no excuse in law, that
men become engaged in a transaction having fateecences, merely to make a
trial of superior skill, merely for sport what wiashey were to sport with? with their
own lives, and with the lives of others, on bothwtifich the law had set its value, and
would not sanction the wanton deprivation of eithdrhe mildest construction the
Court had been careful to put upon the offencee ddntest was, it appeared to his
Honor, for money, which was to become the prizeahef winner; that of itself the
learned Judge thought contemptible, and as repséileras any other part of the
affair. The sentence of the Court (in conclusidiseyved his Honor), upon you
William Guyse, is that you pay a fine of £50 to #ieg, being the amount of what it
appeared you staked on the cause of this unhappgstpand that you be imprisoned
till such fine be paid. The prisoner upon thisreet from the bar.

See also Sydney Gazette, 14 May 1828.
When Chief Justice of Newfoundland in 1822, Forbes had been faced with a similar case.
John Hauton had been found guilty of manslaughter for killing John Welsh in a fist fight, which
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Forbes told the governor was "conducted in the fairest manner, and upon terms of perfect
equality". He went on: "Your Excellency knows that in duels between Gentlemen, it is not
usual to inflict the severe penalties of the Law, provided the parties have used no unfairness,
and have met on equal terms, and this case only appears to me to differ in the mode of
Combat and the situation of the parties." Some punishment appeared to be necessary,
Forbes thought, and so he affixed a fine of £10 for the unlawfulness of the fighting and not for
the fatal consequence which ensued, which if felt to be the subject of punishment at all should
be of the most exemplary kind. Hauton was initially sentenced to a fine of £10 plus three
months imprisonment. Forbes recommended remission of the imprisonment, which Governor
Hamilton accepted. See Provincial Archives of Newfoundland, Letter Books of the Colonial
Secretary's Office, GN 2/1/32 1821-1822, pp 213-215, and see pp 226-227 for the governor's
response.
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Supreme Court of New South Wales

Dowling J., 2 June 1828

WILLIAM BARLOW was next arraigned, being indicted under Lordribitrough's
Act, for cutting and maiming, with intent to klOHN PURPEL.

Evidence in support of the indictment being azhl) the learned Judge who tried it,
Judge Dowling, proceeded to a recapitulation of wigole. The prisoner, he
observed, had been indicted under an Act of Paelppassed for wise purposes, an
Act entitled Lord Ellenborough's Act - an Act, thencipal features of which he, the
learned Judge, considered it would not be amiskiforto represent to the Jury. That
Act recites, his Honor would observe, that wheredasers quarrels had led to
barbarous outrages in divers parts of England agldnid, tending to murder and to
disable divers of his Majesty's subjects, a lamusthde enacted, from and after the
passing of which all or any persons who shouldulilfor maliciously shoot, present
at, load or fire any fire-arms, or draw a triggend discharge the same at, or against
any persons, or stab or cut any of his Majestytgests, with intent to murder, hurt,
maim, or disable any of his said Majesty's subjesit®uld be adjudged guilty of a
capital felony, and suffer death accordingly. Peénts which in the estimation of the
learned Judge it would be material for the Courtdasider in the present case, were
whether or no the prisoner had brought himselfpeting to the general tenor of the
evidence produced against him, immediately withia provisions of that Act. The
present indictment having been framed under thécpar statute already adverted
to, the Jury must be clearly satisfied of this faefore they would be warranted in
returning the prisoner as guilty. Much would depeertainly upon the degree of
credibility which the Jury might entrust to the mass's testimony. Whatever the law
of the case might be, if the Jury did not feel dsgd to trust implicitly to the oaths of
the witnesses called, it would behove them, withuasitating, altogether to acquit the
prisoner. The testimony of the principal witnessrained in this case, the learned
Judge would give in the words of the witness hifasélam a prisoner of the crown,
that person had deposed. In the month of Octohstr Il was at Moreton Bay.
Prisoner at the bar was there, being also a prisafithe crown. | was at work in the
Brickfield's on the settlement, when one day inshme month | gave the prisoner a
pipe of tobacco to smoke, in return for which hemised that next day he would give
me some bread and meat. | had no words with hitmistime. The day after the day
in question, | asked him for the bread and medtdtepromised me. - Then | had no
words with him, but spoke sharp, when prisoner kaigvould fight me with his fists |
had a shovel in my hand, and told him if he stnenekwith his fists | would strike him
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with my shovel. | was intending to strike him withy shovel, but before | had time
to strike, he struck me with an iron poker on mgdel told the Commandant on the
settlement the same thing immediately afterwarddis-Honor would observe the he
(witness) had said | would have struck first onhad not time.

JOHN STONE is the next witness called, continued the learhedge. He tells
you, gentlemen, that he also is a prisoner of tbevc; that he was in the Brickfields
at the time the affray, alluded to in the precedinmgience. He saw the prisoner at the
bar strike Purpel, who was at the time working he brickmaking gang. He saw
Purpel with his staff about to strike prisoner, aags that he had no doubt that Purpel
would have struck prisoner, had he not defendeddiim Under such circumstances
had the wound been inflicted. What the unhappy n@m standing in the dock said
afterwards, as to what was his intention in comngttthe act, to take his own
construction upon his own act, and to conclude ugmam, would not be equitable.
Gentlemen, concluded the learned Judge, in poitavwef whatever your opinion of
the case may be, you will be bound to say - nott@uiverdict accordingly.

On the legality of prosecutions under Lord Ellerdaggh's Act (49 Geo. 3 c. 58) in
New South Wales, see R. v. Smith, 1825.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 22/08/1828

Supreme Court of New South Wales

Forbes C.J., 20 August 1828

GEORGE LELLAND was indicted under Lord Ellenborough's Act, forlimausly
shooting at, and wounding, o&EORGE GREENHILL , at Campbelltown, on the
26th of May last.

The information contained four counts; the filstying the offence to have been
committed with intent to kill; the second, withemt to maim; the third, with intent to
do some grievous bodily harm; and the fourth, nialisly shooting at, &c.

George Greenhill - is an assigned prisoner of tten@ to the Rev. Thomas Reddall,
in the district of Airds. In the afternoon of tBéth of May last, was proceeding from
his own hut, to the house of a man named Rexin, lwied about a quarter mile off;
had something to drink there; did not leave for Batifi late in the evening, when
witness met the prisoner and one of the mounteidggaho insisted on taking him to
the watch-house; witness refused to go with themd,ran off; prisoner said he would
fire at him if he did not stop. The police-man &séd him not to do so, saying there
was no occasion, as he could easily take witneasypther man that happened to be
intoxicated; but scarce had those words been sp@&kerwitness received two shots,
one in the loins and the other in the middle oftibek; believes they were discharged
from a pistol, as prisoner had one in his handnnGaunderstand how the police-man
escaped, as at the time of the firing he was withfaw yards, in the same direction
with witness, who became insensible after receitvirggshot, and did not remember
any thing till the following morning; was, in corpeence, confined to bed for six
weeks after. The grains of shot have not yet ladtegether extracted.

Mr. JAMES KIERNAN , examined - Is an Assistant Surgeon, residinghe t
district of Airds. On Monday, the 26th of May lasias called by one of the mounted
police to see last witness, who had been shotyasdthen laying in the middle of the
road, about a quarter of a mile from the house wfaa named Rexin; found he had
received two shot wounds, one in the right hip, atieer between the shoulder; they
were not dangerous wounds, but the man was vemsftér, owing as well to his
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wounds, as to the state of intoxication he wast itha time of receiving them. Had
the wounds been a little closer to the region efkigneys, they would most probably
have proved fatal. Prisoner, when witness visitiaa, was quite insensible, owing to
the quantity of spirits the man appeared to havallewed. The grains of shot have
not yet been extracted.

DAVID FITZGERALD - Is attached to the mounted police at Campbelhto
Remembers being in company with prisoner, betwearand eleven o'clock, on the
night of the 26th of May, prisoner called upon wis for assistance, stating that there
was a riot at a house which he (prisoner) mentipmgithess went with him, and on
proceeding a little distance, met the prosecuttig was very much intoxicated, and
took him into custody; prisoner called him by nan@&eenhill, however, attempted to
make his escape, by running off; prisoner theredatiut to the man to stop, or he
would fire; witness desired him not to do so, asbeld easily come up with him;
prisoner fired almost instantly after. When thennvaas secured, prisoner asked
witness to lend him his pistol, and he would bldw b ---'s brains out- but he did not
know Greenhill was wounded at the time.

This was the case for the prosecution.

The prisoner having called witnesses as to chema- the learned Chief Justice
proceeded to sum up the evidence;

A question similar to that before the Court, Hsnor would observe, had some time
before been raised. In this Colony, the policesass a power beyond that which is
vested with the police in the Mother Country - aveo, in a considerable degree,
owing to the mixed nature of the population; bepagtly made up of emigrants -
partly of emancipists, and a large proportion a$qmers of the Crown - people who
had been banished from their Mother Country fomes yet remaining un-expiated,
and which continue to lay them under the bar ofléve But still the police could
exercise no wanton act of power. There howeves doést, a certain power in the
police of this Colony, his Honor would observe,withich the police of the Mother
Country is not invested; but that power was to #hitent and no further; - a certain
portion of the population of this Colony, it waslie assumed, were transported here
for offences which they had committed in the MotBewuntry. Certain misconduct in
them, made them liable to a summary jurisdictiondarn the Magistrates.
Drunkenness in a prisoner of the Crown, was onthade offences over which the
Justices of the Colony had a summary control. ,Tinisvever, was not the case in
England; for there, unless a man in his momentsedfriation, betrayed symptoms of
riotous behaviour, so as to commit a breach ofpte&ce, he could not be lawfully
placed in a state of arrest. But in this Colorsneyally speaking, calculating on the
mixed population of the community of the Colony,vatich prisoners of the Crown,
under sentences of transportation, formed so ceraie a mass, the law made that
offence of drunkenness, with respect to that atdgsersons, a punishable offence by
the Magistrates, for which such persons were ljaditiehe discretion of the Justices,
either to the infliction of a moderate corporal lnment, or to some days' solitary
confinement. The present, his Honor considereds wa offence which the
Magistrates had a power to try pursuant to Act afli@ment; and constables, in
consequence, had a right to apprehend a persomurlagounder conviction of
transportation for such an offence as the one ubestr- taking, however, this
principle with them, that their own conduct mustjoagded by temper and moderation
- lest they, being peace makers, should becomesgwaakers.

His Honor ruled, in the present case, that thisoper was not justified in
discharging fire arms at the prosecutor, and timtcbnduct throughout, seemed to
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have been marked by the desire to exercise a wamgrarbitrary usurpation of that
power which was vested in him as constable; fougfoplaced in that situation, was a
constable, it was to be observed should have ainestrupulous regard for human
life; should deport himself with calmness, for und®o circumstances was a
constable, considering he possessed only limitedepowarranted in firing off a
loaded gun at another, though that man be a rungsisgner, and one who was
supposed by the constable, at the time of dischgrthie fire-arms, to be a felon. For
it would be absurd for a moment, continued His Homtleat a constable accidentally
coming up with a person who chose to take it ingohead not to obey the peremptory
mandate of the constable to stand, when bid s@tthadt he should be followed by a
discharge of fire-arms. And again, suppose théypaho ran were even guilty of
felony; why then perhaps the law, in treating o tiffender's case, might not go to
the extent of taking away life, and consequently tw can never delegate one
subject to do that, which, in all probability, tlaav, in exercising its severest penalty,
would never have inflicted. For a constable, tfme to do that which it had
appeared in evidence, in the present case, haddween His Honor considered was
assuming an authority wholly unknown to the lawheTquestion, therefore for the
consideration of the Jury, was principally to saythweir verdict, whether the prisoner
had exceeded the bounds of moderation in the digeraf his duty, and whether, in
endeavouring to bring others to justice, he himisatf not violated the law. The Jury
would have to collect from the evidence, if, undéirthe circumstances of the case,
the constable was justifiable in having recoursehi® extremity to which he had
proceeded.]] The Jury, after some minutes' consultation inrth@om, brought in a
verdict of guilty, but begged leave to recommengl phisoner strongly to mercy in
consequence of his previous good character. THgeJwn receiving the verdict,
promised that the recommendation should meet aitefg]

See also Sydney Gazette, 22 August 1828. [Dedpt@pparent seriousness of this
crime, in February 1828, the Attorney General agjteea proposition by the counsel
for Joseph Layton that a charge of this kind bendbaed in return for his agreement
to pay £5 "by way of mulct to the King." Sourceagiralian, 8 February 1828. In an
unnamed case in April 1829, Forbes C.J. ruledlibed Ellenborough's Act could be
breached if a gun were discharged which had onlydes and wadding. If it were
near enough, that action could damage a persome§y@azette, 21 May 1829.]

[1] The Sydney Gazette, 22 August 1828 added tHewimg: "The Counsel also
adverted to the applicability of Lord Ellenborougict to the Colony, upon which he
stated he understood a question had already bessdraThe Chief Justice. - The
Supreme Court has decided that that Act applietie¢dColony, as part of the Law of
England.” On the latter point, see R. v. Smitimuday 1825.

[2] He was sentenced to death recorded, the coaniiping to lay before the proper
quarter (the Governor and Executive Council) the/'$urecommendation on his
behalf (Australian, 10 September 1828; Sydney G@z8tSeptember 1828). (In the
sentencing reports, both newspapers spelt his ha&wtand.) Death recorded meant
a formal sentence of death, without an intenticat the sentence would be carried
out. Under (1823) 4 Geo. IV c. 48, s. 1, exceptases of murder, the judge had
considerable discretion where an offender was cbediof a felony punishable by
death. If the judge thought that the circumstantesle the offender fit for the
exercise of Royal mercy, then instead of sententhegoffender to death, he could
order that judgment of death be recorded. Thecetffas the same as if judgment of
death had been ordered, and the offender reprigv&l).



New South Wales Inquests; 08 June 2008 25

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 03/09/1828

Supreme Court of New South Wales

Dowling J., 29 August 1828

Mr. Justice Dowling having taken his seat, andGbert being formally opened,
JOHN GEESON, JOHN HERBERT, and WILLIAM WELSH , three private
soldiers belonging to the 39th Regt, were severalitally indicted, the first named
prisoner as principal and the two others as acdess#o the wilful murder of
TERRENCE ROONEY, on the night of the 17th August last, to which frisoners
pleaded not guilty.

The Attorney General conducted the case fopthsecution, and Mr. Rowe that for
the defence.

The first witness called in support of the pmsg®n, was, MrP.H. COHEN, and
next, HENRY WARD, both of whom deposed to an effect similar to wthaty had
previously at the Coroner's Inquest.

JAMES HAGGETT, a settler, living at Campbell Town, deposed twirz; seen
the deceased running under the gateway of a phblise, opposite Payne's, but could
not say by whom the deceased had been wounded.

WILLIAM DANKS , a private soldier, belonging to the 39th Regimeleposed.
On the evening of the 17th August, | was in SydnAjout 7 o'clock that evening, |
was in company with Corporal Duffey and Michael el We were in a public-
house together in Pitt-street. We had previousiyegto Girard's house, in George-
street. | cannot say whether | saw the prisonetiseabar there. | went into the tap-
room with Russell and Duffey. | had nothing tondtriat Girard's house. | was sober
at the time. | left parade about 5 o'clock. | hasted three or four glasses of rum,
besides my ration rum, which is about two glassesahalf. There might have been
as many as a dozen soldiers in the house, of ttle 3Bhey were quarrelling with
each other, and | left with Russell and Duffeyorirthence we proceeded to a public-
house in Pitt street, and staid there about a guat an hour[.] Returning to
Barracks, in company with Russell, we had got ®@Barrack gate, at the east corner
of the Barrack wall, | saw some stones falling te ground, and people making a
great noise. There might be twenty persons or mAtehat time Russell left me[.] |
was then perfectly sober. | saw prisoners Herdnadt\Welch against the Barrack wall,
and the civilians beating them. A little lower, &8en was on his knees. | ran and
lited him up. He had his bayonat drawn, and weantishing it, saying he would
have been killed if | had not come on. There wasian under him. | took no
particular notice of the bayonet, but it was ungimec and in his hand. After | had
raised Geeson from the ground, he kept knocking #yenet about while | held him,
and after some time he broke loose from me, andawards the corner of the new
building just beyond the Barracks, at the cornea ddne. After | had taken him up
from the man under him, he wanted to strike soma,raad run up to the corner of
the lane, where there was a parcel of people.wlrgamore of him till | saw him in
the Barracks. | got my hand hurt in the struggldhold Geeson. | saw Geeson the
same evening at his quarters, at 9 o'clock. | Bnbert next day. He had lost a
brush from his belt. Next day we were called oytthe Serjeant Major, and
afterwards had a conversation with Geeson and erbeold them | should say as
little as | possibly could; that if | was calledamp! would say that | picked him,
Geeson, up when he was down, thinking he wouldilbedkif | had not, | believe
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this to be the fact. The prisoners were earnesheir entreaty that | should tell as

little as | could. When Geeson got away from merdturned towards the corner of

the new building. | did not see him again that ewgn He was dressed the same as |
am. | am not certain whether Geeson had his cegi tre time when he left me. The

other two soldiers had their caps on.

Cross-examined. Geeson said in the presentte ehan who was lying under him,
that had | not got up he would have been killecheré were three or four person
round Geeson when | came up.

BERNARD FITZPATRICK . | am a conductor of Police. On the 20th of Astgu
the prisoners Geeson and Herbert were brought toSNwatch-house this was
pending the sitting of the Coroner's Inquest. Tieye confined in separate rooms. |
recollect a soldier of the 39th bringing them bfask | was then in the watch-house
alone, besides the prisoners. A soldier of thénh 22ime to the watch-house door,
knocked at it. | opened it, and the soldier presgriwo canteens, saying, it was
breakfast for Geeson and Herbert. He made a mticome in, when | told him you
can't come in. He said, | want to speak to thdnold him he could not, as it was
against the orders | had received. | then tookitieefrom him, and bid him go round
to the window, where he would see me divide it. wémt to the window which looks
into the street, and in his view | divided the lkfeat. On opening the ward-door,
each of the prisoners began a conversation; asking's there? | told them that one
of their regiment had brought breakfast to thenfterAgiving them their breakfast, |
withdrew, closing the door after me, and then eetimto an inner-room, at the back
of the wards, where | could hear any conversatioogerately loud, which passed in
the wards. Hearing Geeson call out "Bill, are yloere" | listened. An answer was
returned from the soldier on the outside, yes. sGe¢hen said to this soldier, "Bill, is
that constable there?" No, returned this soldieris gone backwards! Says Geeson,
Bill, where is Danks now? answer He is in No. &teln-house! Geeson - Is he
locked up as we are? Answer No, he is in théhkitcwhere the fire is! | saw him
this morning, and spoke to him. Geeson, | sagtwhhe confined for? Answer Oh,
you know well enough! Geeson Do you think he $@lg any thing? | understood
him to mean, by the word split, had he divulged #ngg? Answer | don't know.
Geeson said, | suppose they have got him drunkhamd picked something out of
him? Answer | can't say: but it's a bad job at@te. Geeson All | can say about it
is, Danks saved my life. Herbert, then from theagte wall, interrupted the
dialogue by saying, Jack, | wish you would hold iytangue, or you had better hold
your tongue, cannot say which. The conversatien tiropped. Geeson spoke in a
common Irish accent, | should take him to be frommister.

Cross-examined. Geeson said, "well, at any Bamks saved my life." | took the
whole of Geeson's conversation to refer to Dankg on

Dr. JAMES MITCHELL . 1 recollect on Sunday evening, the 17th instant,
receiving the dead body of Terence Rooney in Géh&rapital. The man must have
been dead several hours. | examined the bodyfoumdl a penetrating wound in the
right side, in the place of which | discovered eus through the liver and lower part
of the stomach. One of the vessels had becomeatade which injury, in my
opinion, produced the man's death. | supposedthend had been occasioned by an
instrument pointed triangularwise; and such an asenight have been occasioned by
a bayonet. There was no other appearance of igarthe body. Deceased was a
young man.

THOMAS BROWN. | reside in Sydney. A man of the name of TeeeRooney
was my assigned servant. At a quarter to six ckclan Sunday evening, the 17th
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instant, he left my house to go to Church; he viies talive, and well, and sober. |
have never seen him from that time to this.

Dr. HALLORAN . | am Coroner for Sydney. On the 18th instardpinmenced
holding an Inquest on the body of a man named Ter&ooney. | took depositions
under the Inquest. A person of the name of Daltas examined at the Inquest. |
now hold in my hand a soldier's brush, given to mayds by witnessNVILLIAM
THOMPSON.

William Danks recalled. The brush now producagdpears to be the same brush
which was produced at the Coroner's Inquest. pgrisoner Herbert's brush. Herbert
told me on the next day after the affray, that &d lost it over night. | had seen him
set the hair of it about five days before.

THOMAS DALTON - | was examined as a witness at the Coronerselsigheld
on the body of Terrence Rooney, on the 18th instantl succeeding days. On
Sunday evening, the 17th instant, | was going (tbho George-street) to a new
building at the Market-wharf, which | had to takere of. In going along George-
street | met three men in my master's employ - olhlecket, Hart, and Dowd, in
company with a blacksmith. It was proposed by tae they should go somewhere
and have something to drink. We were on our waguomaster's in George-street,
when three soldiers, linked arm in arm, overtook Tikey were walking in the middle
of the road. When the soldiers came in a line withthey jostled one and all against
me, with some force. |then turned to the rightisg they were soldiers and wishing
them to pass, | asked their pardon. The blacksmitio was with me, linked arm in
arm, said - "Soldiers, take care of your pipe €la@n this word, prisoner Geeson
struck the blacksmith - the blacksmith then loogsehs arm from mine, and struck
Geeson the conclusion was, that the blacksmitlthket Geeson down. The other
two soldiers then struck at me with their fists,e&an then drew his bayonet. The
blacksmith at this time was falling, and had hisiaupraised, endeavouring thereby
to save his face from being kicked by the two skl At this time the two soldiers
were in the act of kicking the blacksmith in thedahead, and body - wherever they
could. Geeson then, on the moment, drew his baybeeéveen the waistband of his
trowsers and his waistcoat, and stabbed the blattksmthe small of his back. |
called to the other two men to come up to assigt,the men then made their escape.
| called to them not to run and see a man murdeteéden took hold of the prisoner
Herbert, and pulled him two or three yards awaynfithe blacksmith. The other two
soldiers then faced me with their naked bayoneis,|det go my hold of the soldier |
had. | then seised a stone, for my own presematiod slung it at Herbert, | cannot
say whether it struck him, but I think it did, drethand which he held up to ward the
stone off. | then made towards my master's gaie,gat out of the street. The three
soldiers turned about then, and made towards thea8lagate, | heard some people
say in the street - "Is there nobody to apprehbede men?" | said | would for one;
when the persons who spoke accompanied me aftessdliBers. The soldiers
observing this, turned about, and forced their wayhe street again, with their naked
bayonets drawn in their hands, brandishing therd, sinking people with them as
they passed along. The persons who had been sgeakime about the constables,
withdrew from the foot-path to avoid the soldier$he next thing | heard was the
scream of some persons from the south side of #rea8k-wall. | did not hear the
person who screamed. Two gentlemen called - dgetho constable to assist?" As
soon as this expression was made, the prisonero@emmme over to them, and,
presenting his bayonet, made a thrust at themaakeld them what call had they with
this. The gentlemen replied, nothing my good maihe same soldier, who had no
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cap on at this time, swore by the Holy G--t he widkill them. He then turned as fast
as he could over towards Mr. Morris's new buildinghen heard the cry of a man -
I'm killed - I'm murdered." | then saw Geeson pagsr from Mr. Morris's to where
his two comrades were scuffling with some of thegle. The guard from the
Barracks then appeared in sight, and the soldisepdeared, by running up the lane
towards the south Barrack-gate. | saw no moreheimt | saw a man stabbed at
Morris, gate, and afterwards saw this man lyingeuritie gate, wounded. | saw the
prisoner Geeson in the act of stabbing this mad, leeard a man to cry out he was
stabbed. At this time the other soldiers werehatdorner of the lane, within a few
yards of Geeson. | was called upon at the Comimguest, the ensuing Wednesday.
| was blind-folded at the Inquest, for the purpotascertaining if | should know any
person by their voice. In the first instance Geesas made to speak, whilst | was
blindfolded. | recognised his voice - it was tlzeng voice | heard speak in George-
street on the evening of the 17th instant. | h&aedson in his conversation with the
gentlemen, and also with his comrades, on thaicpéat evening. | had not seen
Geeson the day on which | was blindfolded. Whenmas introduced, | instantly
recognised his voice. The three prisoners als&espdnile | was blindfolded. | heard
Herbert speak. He was the man | had hold of inrGestreet.

Cross-examined - | am a prisoner of the Crownsfeven years. | arrived in the
Colony last July twelvemonths. | never saw Geesormy knowledge, before the
night of the 17th. He had not his cap off thetfirsie | saw him that night. When |
first met the men, the blacksmith, who was of mgtypaaddressing the soldiers, said,
"Soldiers, mind your pipe clay.” | never said th&new a soldier of the name of
McGuire. | have a fellow servant of the name of@®d@e. | never told any person on
the particular night, that I knew the soldier wtadtstabbed the man. The man whom
| saw with the cap off, was not beastly drunk. mHight have been drunk. Geeson
spoke in a very loud, tempestuous manner in treestr When Geeson was before
Coroner, he spoke in a law tone of voice. Whieak blind-folded, | recollected the
prisoners' voices. | don't know which of the thpresoners spoke first in the Jury
room. | only recognised the voices of two of thisgners. | have been in the rear of
the Court-house all day. | had not been in Courtrg) the trial, nor until | was put
into the witness-box. | have accidentally hearcspes going out of Court, converse
an odd word together - one asking the other hownthtter was getting on. | did not
converse with any one on the subject. The man haabthe cap off had darkish hair.
| never saw Geeson since the 17th of August 8w him brought from the gaol to
the court this morning. | never said to the Corahat | did not know the person of
Geeson. The three soldiers were all riotous tageth did not see the two soldiers
endeavour to pacify the other. | had hold of onetlef three soldiers when the
blacksmith was removed. | don't know who removed. hThe last time | saw him
was when he was laying on his back in the stréetid not go with Thompson any
where that night. | spoke to him at Payne's housever saw him any where, except
a few yards from the house, that night. | did sy¢ak to Thompson individually. |
did not go with him to a crowd of ten or a dozemspes. He might have gone, and
been there, but he did not accompany me. Neithéreotwo soldiers prevented the
third from doing further mischief. It might haveedn done without my seeing it.
When | had hold of Herbert, | had my eyes fixed upon, and upon no other person
at that time. The three soldiers were all outragebut not so determined as Geeson.
The three soldiers drew their bayonets, when tharrgl took place with the
blacksmith. | have been in the army. In the ragul in the 83d Regiment. Was
discharged in 1810. | was disabled in an actibmas 14 years in the army, and on
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my discharge got a pension. | held a pension wlvemmitted the crime for which |
was sentenced to this country. | was tried in DubQuestion - What was the crime
you was charged with? - Witness hesitated for stme to give an answer to this
question. The Attorney-General told the witnessnbed not answer the question,
unless he chose.

Witness - My offence may be ascertained on eefgz to Mr. Hely's office.

Question - Was you ever charged with theft?is hot for my honesty my country
has sent me here.

The Court - Can the witness say more than wadtas? He has given the answer to
the question. He stands in the box a transpodadict.

Question - Were you ever charged with perjury®itness. | will not answer the
guestion.

Examination resumed - | told the Coroner thabuld identify the person of the
soldiers. | do not know the reason why | was Wbitdied. Immediately upon the two
men speaking at the Inquest, | identified theicesito be the two men who had done
the murder.

Dr. Halloran - | examined last witness at theguest, relative to the identity of
person. He said he thought he could swear to ¢ingop of one of the men, but was
quite sure he could to the voice. | then had himdiolded, and placed in a corner of
the room, with a large board before him, so thawds impossible he could see
anyone. | then called in three or four soldiersoirthe room, and put some
unimportant questions to them, merely for the psepof his hearing their voices.
Upon hearing the voice of Geeson, this man caligdaoud, "I'll be upon oath that's
the man who committed the murder, and the man \pb&ebefore him is the man |
pulled away from the blacksmith.” When the solsli®ad withdrawn, | read the
whole of the depositions to the witness, slowly atekntively. There were some
omissions made in the depositions to this witn&ssn his going on too fast, and |
omitted to notice a particular fact, in the ordeogcurred, and that was the cause of
the interlineation, and then it was inserted.

Cross-examined - When the witness was speakingtahe identity of one of the
soldiers, | think he said he was pock-pitted. nrezt say whether he said the soldier
had light hair. He said three soldiers were flshirig about their bayonets. He did
not say that two soldiers attempted to preventthirel from doing any mischief, or
that one of the three threw himself between a soldnd a civilian, to prevent
mischief being done. There was one, if not twoulgra in, before other of the
prisoners at the bar. | am quite sure of thisrbldg was the second man called in -
Geeson the third. He did not speak of HerberiG#eson spoke, and then he said,
that is the man who committed the murder, and tha before (Herbert) was the one
he pulled from the blacksmith. There was nothiagarticular in the dialect of the
first soldier who was called before the Inquesat thcould ascertain what particular
country he was of, but | believe him to be an Esighan.

EDWARD KERSHAW examined - | am a blacksmith, living in Sydney.n O
Monday week, about seven o'clock in the eveninga$ going towards the wharf,
down George-street, in company with one McCarthyemvthree soldiers, to the best
of my knowledge, overtook me, and shoved against hasked them their reason for
doing this, as there was plenty of room before thesrwell as | had. The answer they
made me | don't know. They gave me no time tq talien one of the soldiers struck
me with his fist. There were three soldiers in pamy. | did not notice what
description of men they were. The man who struek hstruck again, and | brought
him to the ground. | was saving myself as much @suld, when | was again struck
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by another of the soldier party, by the sockehefthayonet, on the side of the head. |
was then knocked down. While on the ground, ardrbe could recover myself,
another man stabbed me with a bayonet in the Tilg wound was inflicted between
the breech-band and the waistcoat. | got up fieenground, and while | was getting
up, the soldier stood over me, when one of theisadame and pulled him away.
The first soldier who stood over me had previouside repeated efforts to stab me
but his bayonet missed. | was severely woundedm Inow labouring under the
effects of the wound | received. | could not swieaany of the soldiers who were
concerned in this affray. | struck the soldieihasd as | could. | am not sure whether
| struck him in the face or not, so as to leave arayks thereon. This happened in
George-street, convenient to Mr. Payne's premis@iree soldiers drew their
bayonets, but | received only one stab.

Cross-examined - | was walking linked arm in along the footpath, when we met
the three soldiers, whilst going down George-stréate pushed against each other.
We were not very sober. The only man in my compaay a man named McCarthy.
We had been drinking together. There was no gikeson in our company. There
might be persons walking close to us in the str@édtere was no other person linked
on my arm but McCarthy. | did not take notice wiest McCarthy, with whom |
linked arm in arm, was in link with another persbesides. | had one arm
disengaged. It was me who used the offensive egme to the soldiers, but it was
after | had been shoved off the foot-path. | tooknotice whether any other person
spoke to the soldiers. | did not hear any onelslagg you pardon, soldiers. The
soldiers were very offensive in their behaviourheTwords | spoke to the soldiers
were spoken pleasantly. | told them that the stneses wide enough for them, and
that they need not to have shoved me. | madefuse ather offensive expressions to
the soldiers. To the best of my knowledge | did smy to the soldiers, "mind your
pipe clay, soldiers."” | had hardly time enouglsay that.

The witness at this stage of the cross-exansnatomplaining of extreme
exhaustion, in consequence of the wound he hadisadi was permitted by the
Court to take a seat.

Examination resumed - The man who knocked mendaw the best of my
knowledge, was not the man who stabbed me. Ouwbkesalttempted to prevent the
two others from ill-treating me. - They did not kime, that | know of, but | was cut
in the leg, and how that was occasioned | do notkn

Re-examined - Several persons took me away tdPlyne's. At so early an hour as
7 o'clock, and on Sunday evenings particularlys tommon for George-street to be
crowded with persons walking. | was walking alavith McCarthy, and Hart might
have met with some of his friends, for aught | know

The Attorney-General having closed the caseHerprosecution, witnesses for the
defence were called.

JOH N McMAHON . | am a cabinet-maker, and a native of the Calonknow a
man of the name of Kershaw.

The Attorney-General interrupted the witness. asWhis upon the Inquisition?
Witness, yes! | went to see the body of Kershdle Attorney-General objected to
the witness being examined as to this particuldre Court ruled, that the Court was
now sitting to try the three prisoners, upon aroinfation filed by the Attorney-
General, and had nothing to do with what took plaoelld be the depositions taken
by the Coroner, which were in Court, and to be lmaded on application to the
Crown Officer.

Dr. Halloran was upon this called, and Mr. Ropu#, the question following;
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Did you attend a wounded man of the name of xexs and did he say any thing
about pipe-clay?

The Court overruled the question. Counsel theved that the deposition of
Edward Kershaw be read.

The deposition was accordingly read.

Kershaw was exceedingly ill while | took dowrs l[deposition. | took down his
evidence according to the best of my understandiifj,and knowledge.

PATRICK SULLIVAN , private soldier of the 39th Regiment. Had known
Geeson, one of the prisoners. Recollected sedmgahout the hour of seven on
Sunday evening, the 17th August, when, to the bkstitness's opinion he was not
drunk. He had disembarked on the day of the egeminwhich the affray took place,
from a vessel from Port Macquarie.

SerjeanHAWKINS , of the 57th Regt. saw Danks in George-streeittla after 7
o'clock, on Sunday week last, near the south-emsiop he Barrack wall. He was not
drunk. He had been drinking. Did not perceive lloypd upon him.

RICHARD BRAY , private soldier of the 39th, deposed to havirepd@anks given
in charge of Corporal Willbore, who also deposed ®milar fact. Danks' hand was
cut, and his belt besmeared with blood, betweemd78a0'clock, on Sunday week last.

ROGER CRAWNE and JOHN MOEHAN, both belonging to the 39th Regt.
deposed to having seen Danks drunk the precedinda§uveek.

Colonel LINDSAY, of the 39th Regt. - A detachment was landed frBart
Macquarie on Sunday the 17th instant. Geeson Wwembdetachment. He had been
away from Head Quarters probably for twelve monthknows prisoner Welch
always bore the character of a well conducted nmehagood soldier. Had had a
conversation with the witness Danks, who was folyn@rserjeant in the 39th, but is
now a private.

SerjeaniOHN WALTERS, of the 39th Regt. - | arrived in the Colony oralbi of
the Countess of Harcourt. | was the serjeant of that detachment. Thers wa
prisoner came out in that vessel by the name ofridsoDalton. His conduct on board
ship was bad. From his general character, | woatdoelieve him on his oath.

This closed the case for the defence.

Mr. Justice Dowling proceeded to sum up [idnclusion to the grave and
important enquiry upon which the Court had beenup®m, the learned Judge
considered it his duty to offer such remarks ashinggsist the Jury in deciding upon
such a verdict as would be satisfactory to themscgence, and consonant with the
ends of Justice.

The affair under comment, his Honor was aware hadnba subject of public
excitement, to which, from the limited nature o tommunity in which they lived, it
was very possible the Jury were by no means strande was difficult, the learned
Judge considered totally to divest the mind ot fimgpressions, but he was persuaded
from the habits and education of the gentlementitatiag the Jury, that their minds
would not be warped by any unjust prejudices. [Eaened Judge felt called upon to
make such a preliminary observation from the cirstamce of the prisoners
happening to be a soldiers, and the Court, by #@®il@ar constitution of Criminal
Courts in the Colony being partially composed ofitary officers, but the learned
Judge felt confident that the Jury would not allamy natural impulse of indignation
to operate against the prisoners, nor on the dthrd lose sight of what was due to
the offended laws of the Country. To strict andpartial Justice the unfortunate
person into whose death the Court was enquiring, agafully entitled, as if he had
not belonged to that class whose offences may tangigned them to exile. Situated
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as the deceased was, it should still be considezetas a British subject, and entitled
to the ample protection of British law; and therfesl Judge doubted not but the Jury
would give the whole case before them that degf@alm, temperate, and deliberate
consideration it deserved. Having premised thugiie learned Judge would proceed
to point out the legal features of the case. Tdwe inade no distinction between
principals in, and accessaries to, a murder. [¥] aBcessaries were meant those who
were aiding and abetting, but a person might begmteat a murder, and if he took no
part either in the commission or prevention ofig neither a principal nor an
accessary. It should therefore be proved beforevicton of the two prisoners
charged in the present case as accessaries, wlgetherder had or had not been
committed, and how far the latter may have beerewored. - The alleged offence of
murder was laid in the present case, as commitiddmalice aforethought, that was
to say, with a disposition deliberately, bent ugtmng harm, though not directed
against any particular individual. All homicidéise learned Judge would observe, the
law considered as murder, until some circumstacepsible of alleviation could be
produced, to shew the contrary, and provocationldcawt be considered as
exculpatory of express malice. It did not appéat the unfortunate deceased had
provoked the fate which befel him. From the evieit would seem that he was at
the time a quiet inoffensive passenger in the stiré collecting every circumstance,
it would be but a charitable construction to pubmiphe case, that the deceased had in
some way provoked his fate; though the law howeligyosed to allow for the frailty
of human nature, under certain circumstances wowmd extenuate acts of
disproportionate and barbarous revenge.

With regard to the alleged principal in the aimif murder, the learned Judge would
beg leave to point out two questions for the caersition of the Jury - firstly, was the
death of the deceased occasioned by the prisoresstebd charged as principal? and
secondly, assuming the prisoner to be such, wasstfenge so taken, inflicted under
the first made transport of passion, and propoetioo the supposed degree of
provocation given? If the Jury were disposed tarlie the latter opinion, then they
might feel justifiable in finding a conviction of anslaughter? and for the better
consideration of both questions, the learned Jwgedd invite the Jury to a rehearsal
of the evidence of which he accordingly entered anmminute recapitulation,
concluding with some observations upon the twoopess charged as accessaries,
against whom there had been no conclusive evidemchew that they had been
aiding and abetting Geeson in the act for whichsteod indicted as principal.
Whatever the decision of the Jury might be, thenleéh Judge, in closing his charge,
felt confident it would not be otherwise than caetesint with the ends of justice and
the public interest.

The Jury, upon this, retired, and after rem@ront of Court about a quarter of an
hour, returned, finding the prisoner Geeson guwftynanslaughter, and acquitting the
other two prisoners, who were next day dischargeprbclamation.

For its report of the case, see Sydney GazettepieSiber 1828; and for comments,
its issues of 1, 3 and 10 September 1828. Inaiiber, the Gazette responded to an
attack by the Monitor on the jury's decision. They consisted of soldiers trying
soldiers.

[*] The Sydney Gazette 1 September 1828, reported that Dowling J. said:

"In point of law there is no distinction between principal and accessaries, in murder, as to
legal responsibility, “for all are principals, and it is not material who actually did the murder'
(Rex v. Wallis and others, Salk. 334). Therefore "If A be indicted as having given the mortal
stroke, and B and C as present aiding and assisting, and upon the evidence it appears that B
gave the stroke, and A and C were only aiding and assisting, it maintains the indictment, and
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judgment shall be given against them all, for it is only a circumstantial variance, and in law it is
the stroke of all that were present, aiding and abetting (1 Hale, 438. Plow. Com. 98, 9 Co. 67,
b. Rex v. Macknally, 1 East p. b. c. 5, s. 121, p. 350). Upon this principle it has been held that
in the case of a duel in cold blood, not only the principal who actually kills the other, but also
his second is guilty of murder (1 Hale, 442, 452, 1 Hawk. p. 6, c. 31, s. 31). In order,
however, to make an abettor to a murder, a principal in the felony, he must be present, aiding
and abetting the fact committed. The presence however need not always be an actual
standing by within sight or hearing of the fact; for there may be a constructive presence, as
when one commits a murder, and another keeps watch or guard at some convenient distance
(1 Hale, 615, Fost. 350, 4 Bla. Com. 34). But a person may be present, and if mot aiding and
abetting, be neither principal nor accessary; as if A happen to be present at a murder, and
take no part in it, not endeavour to prevent it, or to apprehend the murderer, this strange
behaviour though highly criminal, will not of itself render him either principal or accessary
(Fost. 350, 1 Hale, 439).

"With respect, therefore, to the two prisoners who are charged as accessaries to this alleged
murder, assuming that a murder in point of law has been committed by the supposed
principal, before you can convict them of murder, you must be satisfied that they were present
aiding and abetting the fact charged to be murder.

"Before however you come to the consideration of the cases of the prisoners charged as
accessaries, you will first have to determine whether there has been a murder, or that which
in point of law amounts to a murder, committed by some one of the prisoners.

"The information charges the alleged offence to have been committed with malice
aforethought, thus describing the offence in the technical language | which it is defined by
law. “The legal definition of murder is, the killing any person under the King's peace, with
malice prepense or aforethought, either express or implied by law. Of this description, the
malice prepense, malitia praecogitata, is the chief characteristic, the grand criterion, by which
murder is to be distinguished from any other species of homicide. It should however, be
observed, that when the law makes use of the term ‘malice aforethought,’ as descriptive of
the crime of murder, it is not to be understood merely in the sense of a principle of
malevolence to particular individuals, but as meaning that the fact has been attended with
such circumstance, as are the ordinary symptoms of wicked, depraved, and malignant spirit; a
heart regardless of social duty, and deliberately bent upon mischief (Foster, 256, 262), [sic]
And, in general, any formed design of doing mischief. may be called malice; and therefore not
such killing only as proceeds from premeditated hatred or revenge against the person killed;
but also in many other cases, such killing as is accompanied with circumstances that shew
the heart to be perversely wicked, is adjudged to be of malice prepense, and consequently
murder (1 Hawk, p. 6, c. 31, s. 18; Foster, 257; 1 Hale 451, 454.)

"Malice may be either express or implied by law. Express malice is, when one person kills
another with a sedate, deliberate mind, and formed design; such formed design being
evidenced by external circumstances, discovering the inward intention, as lying in wait,
antecedent menaces, former grudges, and concerted schemes, to do the party some bodily
harm (1 Hale, 451, 4 Blac. Com. 199). And malice is implied by law from any deliberate cruel
act, committed by one person against another, however sudden; thus, where a man Kkills
another suddenly, without any, or without a considerable provocation, the law implies malice;
for no person, unless of an abandoned heart, would be guilty of such an act upon a slight or
no apparent cause. And it should be observed as a general rule, that all homicide is
presumed to be malicious, and of course amounting to murder, until the contrary appears
from circumstances of alleviation, excuse, or justification; and that it is incumbent upon the
prisoner to make ou [sic] such circumstances to the satisfaction of the Court and jury, unless
they arise out of the evidence produced against him. It should also be remarked, that were
the defence rests upon some violent provocation, it will not avail, however grievous such a
provocation may have been, if it appears that there was an interval of reflection, or a
reasonable time for the blood to have cooled before the deadly purpose was affected. And
provocation will be no answer to proof of express malice; so that if, upon a provocation
received, one party deliberately and advisedly denounce vengeance against the other, as by
declaring that he will have his blood, or the like, and afterwards carry his design into
execution, he will be guilty of murder, although the death happened so recently after the
provocation as that the w [sic] might, apart from such evidence of express malice have
imputed the act to unadvised passion (1 East, p. c. c. 5, s. 12, p. 224.
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"The writers, upon this branch of the criminal law, have divided cases of murder into different
classes, which it is unnecessary for me on this occasion to particularize. One, however, of
these classes is cases of provocation, within which class, | think the case now under
consideration may be treated as falling, although it certainly does not appear that the
unfortunate man, who has lost his life, had given any the slightest provocation to the party by
whom the mortal wound was inflicted. Indeed, according to the evidence, he appears to have
been an unoffending passenger in the street, at the time of the transaction in question. In
think, however, it may now fairly be collected, form all the circumstances of the case, that the
person who inflicted the mortal wound acted under a supposition, in his blind fury, that the
deceased had either himself, or was one of the persons who had given some provocation.
Viewing the transaction in that light, which in point of charity we may fairly assume to be the
case, | shall inform you, what the law is, as applicable to such a state of assumed
provocation.

"As the indulgence which is shewn by the law, in some cases, to the first transport of passion,
is a condescension to the frailty of human nature, to the furor brevis, which, while the frenzy
lasts, renders a man deaf to the voice of reason; so the provocation, which is allowed to
extenuate in the case of homicide, must be something which a man is conscious of, which he
feels and resents at the instant the fact which he would extenuate is committed. All the
circumstances of the case must lead to the conclusion, that the act done, though intentional of
death or great bodily harm, was not the result of a cool deliberate judgment, and previous
malignity of the heart, but solely imputable to human infirmity (1 East. P. 6. c. 5, s. 19, p. 232).
For there are many trivial, and some considerable provocations, which are not permitted to
extenuate an act of homicide, or rebut the conclusion of malice, to which the other
circumstances of the case may lead. Though an assault made with violence, or
circumstances of indignity, upon a man's person, and resented immediately by the party,
acting in the hear of blood, upon that provocation, and killing the aggressor, will reduce the
crime to manslaughter, yet it must by no means be understood, that the crime will be so
extenuated by any trivial provocation, which, in point of law may amount to an assault, nor in
cases even by a blow. - Violent acts of resentment, bearing no proportion to the provocation
or insult, are barbarous, proceeding rather from brutal malignity than human frailty; and
barbarity will often make malice. By Lord Holt, Keate's case, comb. 408, an assault, though
illegal, will not reduce the crim of the party killing the person assaulting him to manslaughter,
where the revenge is disproportionate and barbarous."

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 10/09/1828

Forbes C.J., Stephen and Dowling JJ, 6 Septeml2& 18

PASSING JUDGEMENTS.

Shortly after the Chief Justice, and two Assistiudges severally taking their seats
on the Bench this morning, the Attorney-Generakér@nd prayed the judgement of
the Court on such prisoners as had been tried gitine Session, and remanded for
sentence agreeably to which, the following prisengere called up to the bar the
first of whom was John Geeson, a private soldietotging to the 39th Regiment,

convicted of manslaughter. On the prisoner bewsigea in the usual form by the

Clerk of the Arraigns, if he could say why judgmehbuld not be passed upon him,
Mr. Rowe, in his behalf, moved an arrest of judgmapon the record, which the

Court, considering untenable, overruled. [*] Theetng no other bar presented to the
passing of sentence, one of the three learned dudge

Mr. Justice Dowling, proceeded to address the peso

He, John Geeson, the learned Judge would premisg,tiven about to receive the
judgment of the Court, having been found guiltyf@bniously slaying one Terence

Rooney, on the 17th day of August last. For thiéuwmurder of the same person he
(the prisoner) had been indicted, but the Jurysictaming all the circumstances of his
case, had felt themselves warranted in bringinguich a verdict as would fall short of
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incurring the penalty which the law was accustorteedaward on cases of wilful
murder. With the finding of the Jury (observed tearned Judge), | find no fault.
Upon a merciful view of your case (continued he,pbatically addressing the
prisoner), they have saved you the horrors of anngnious death, and | have been
relieved from the painful duty, at all times dissag to a Judge, of sending a fellow
being into the presence of his God. A human trébinas pronounced you (prisoner)
not guilty of wilful murder; but, in the sight of@8l, the offence of which you have
been convicted requires the same penitence, donfriind reparation, as if you had
been found guilty. You stand convicted of slayarg unoffending fellow creature
under the circumstances of your peculiar case Iidlsgraceful, in any state of
society. It is with criminal grief that | see arpen having the honor to wear the
King's uniform placed before the bar of justiced¢oeive judgment for crime; enrolled
as a member of a highly distinguished regiment ohed by being sent here to share
in a reputation and called upon as far as in yoi! ® set an example of sobriety and
good conduct to uphold the laws and the Governnmetitese remote regions. But
what has been your conduct? Regardless of yoyratua soldier, and profaning the
Sabbath day, you are found reeling drunk in a pmpaitown, seeking an opportunity
of giving offence to the peaceable inhabitants. otp shew of resentment by the
inhabitants, to your violent behaviour towards theyou at once, by way of
gratification, evince those actions and that bedayi which only spring from a
malignant heart. | am willing to suppose that youdfered strong irritation, under a
supposed injury; but, admitting this, does it beeoaBritish soldier to sheath his
steel in the bosom of an unarmed man? Can suatiucome reconciled with that
magnanimous terperament [sic] for which his Majssspbjects stand pre-eminent?
Every man in whose bosom the pulsation of Britistiod is felt, will blush with
shame at so grievous a departure from the nateesihfs of his countrymen. | feel
for the reputation the wounded honor of the dgtished regiment to which you
belonged seeing that they must be influenced dwldang the disgraceful example
which justice requires should be made of you. Yoase painfully exhibits the
dreadful consequences of drunkenness a vice gqieditructive of every generous
and noble quality in man the prompter of crimes trestroyer of human happiness
involving alike the soldier and the citizen in altlegradation. | do hope, continued
his Honor, that the events of Sunday evening vélleha salutary operation upon the
general society of this Colony, the prosperity dfieh depends upon a proper
observation of those ordinances which the wisdortheflegislature have enacted. |
am willing to believe, but | fear there is too mudkason for suspecting that a
supposed sense of superiority over some portiohi®fMajesty's subjects in this
Colony, had its influence on your mind on the maitér evening in question. While it
is proper to set a high value on an untainted dbarayet those who do not stand on
so proud an eminence in society must not be trainpjgon or ill-treated. The
constraint persons of this description have to Ua@bonder, should rather excite
motives of sympathy and compassion not to takedvantage of their constrained
situation, in order to ill use them; for such isaatdirect variance with the peace of
society, as it is opposed to the laws by whicloalis Majesty's subjects are entitled
to protection. The Judges of this Court, afterrtizest anxious consideration of all the
circumstances of your case, marked as it has béénaw utter disregard to human
life, feel themselves bound, in the firm dischaof@ public duty, to pass the severest
sentence which the law has fixed in cases of maghtar.
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The sentence therefore of the Court is, that yobn lGeeson, be transported to such
penal settlement as his Excellency the Governolt #fiak proper to direct, for the
term of your natural life.

The prisoner was then removed from the dock.

See also Sydney Gazette, 8 September 1828.

[*] Justice Dowling gave the following account diig point (Dowling, Select Cases,
Vol. 1, Archives Office of N.S.W., 2/3461, p. 332):

"[Where a prisoner was found guilty of Manslaughtety upon an indictment for
murder, Held that the indictment would not concli@entrary to the form of the
"Statute”; and that he may be sentenced undetetatu

"Saturday 6th September 1828

"Forbes CJ Stephen J Dowling J

"Rex v John Geason

"Manslaughter

"In this case Rowe for the prisoner moved in areéstudgment that as the indictment
did not conclude against the Statute no judgmenidcbe passed, clergy having
abolished by the 7&8.G4.C.29.

"The Court was however unanimously of opinion tkiare was nothing in the
objection, and | proceeded to pass sentence."

See Application of Criminal Laws Opinion, 1828 dre tapplicability of the new
English criminal laws in New South Wales.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 26/09/1828
Supreme Court of New South Wales
Dowling J., 19 September 1828
CASE OF THE "NIGER."

An aboriginal native of Moreton Bay, was placedti® dock on Friday, for the
purpose of being tried on an indictment charging With the wilful murder of a
European.[1] Before the information being gone iatahe prisoner called to plead,
the learned Judge Mr. Dowling enquired whetherathe black was at all conversant
with the English language, to which the Attorneyr@&ml[2] replied in the negative.

Judge Dowling - Then how do you purpose Mr. Atey-General to try this man.
The prisoner, according to the principles of thé&igr Constitution, is entitled to be
tried by a jury composed one half of his own coymin. But waving even this as a
matter of consideration; by what means do you ohtéfr. Attorney-General to
convey to this man's mind whom you purpose to eryd capital felony, the nature
and particulars of the charge?

The Attorney-General - May it please your Honbconsider, that in the trial of this
aboriginal native, it is not incumbent in me to yide either of the requisitions to
which your Honor refers. Constituted as this Cgl@) in respect of the aboriginal
population, it is, | apprehend, to be consideredterms of relationship and good
feeling between this class of people and Europeéhsld that the aboriginals of this
Colony are amenable to the British Laws for an d@leey may be found guilty of, in
the same proportion as Europeans, convicted omodfe against them, might be
punished by our Courts. With respect to the foromabdf a Jury composed one-half of
Europeans and the other half of aboriginals; thishe present untutored and savage
state of the natives, is next to impossibility tleet. Hence, then, the absolute
necessity of departing from the rule of law, whigbur Honor has adverted to, but
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which | admit is strictly in unison with the spiaif the British Constitution. But in
the present unlettered state of the black commuhapprehend your Honor will see
the necessity of foregoing this rule in the inseahefore the Court.

The Judge - The material question for the comaide of the Court is - does the
prisoner stand in such a situation as that he neynbde to understand what is
passing to his prejudice on the trial?

The Attorney-General - | believe your Honor heeslonot; and it may perhaps be
necessary for me to explain to your Honor, why Vehaot taken the precaution of
having persons in attendance who are conversahtthet dialect of the Moreton Bay
blacks, and who might have been used as intergreterthe occasion. The reason
was this. Some months ago, a black native wad tolemurder. On that occasion, |
obtained the attendance of Mr. Threlkeld, a gerslermonnected with the Wesleyan
Mission, who understood tolerably well the natiamduage of the person then on
trial. | also procured the Chief, Boongaree, whaswemployed in Court to assist Mr.
Threlkeld in interpreting and propounding questitmshe black. The latter however,
for reasons best known to the man himself, refusethake answer to any of the
questions put to him. The black was convicted, aaldsequently executed in the
usual course of legal proceedings.[3]

The Judge - Mr. Attorney-General, this man isigage. He stands before the Court
in the same light as a dumb man - as void of adlliect. You purpose examining
witnesses in support of a charge, and that of alfgitony, which affects his life. The
man knows nothing of what is being said against hiie is incapable of making any
defence. Non constat.[4] If this man were madesitde of the nature of the charge
you are here prepared to prove against him, he tnggh up such a satisfactory
defence as to prove that he had been placed inssthbation, as that the retaliation
on his part, which affected a European's death,jugtiable in law.

The Attorney-General - | will just observe to yddonor, that the case as affects the
prisoner, is one so clear and satisfactory in litgracter, as that it would be morally
impossible, by any evidence which might be offeoedthe prisoner's side, to shake
that testimony. | can have no wish, your Honoydmel the promotion of the end of
public justice - but | must say that in the presistance public justice would be
sacrificed, if the dry forms of law were to be dilyi adhered to, in instances where the
aboriginals of the Colony are parties who have gpear before the Court. Your
Honor is not perhaps aware of the fact, that whith lblack natives here, they do not
make it a practice to revenge any insult that mayehbeen offered them, upon the
actual aggressor, but that they do so upon thefistyEuropean they meet with.

The Judge - The public justice of the country carb®in any way defeated by the
delay of this trial. The aboriginal inhabitants thie Colony are most certainly
amenable to all the consequences of punishmentwh&English law affixes - but if
these wretched people are to be held liable tospument, the same as a European,
surely those miserable outcasts are entitled tthalprivileges and protection which
the British law affords to its own immediate sulbgec Looking at this case, in any
point of view, | am clearly of opinion, that if leve to try this savage, in his utterly
defenceless situation, | should be at once depaftom the spirit and letter of the
British law. As such I will not try this man. Lé&im be remanded. - the Attorney-
General has it in his power to provide interpreteym the district the man came from
(Moreton Bay), against the next Criminal Court $®%s - In India (continued his
Honor), trials of this sort are of common occurencFixed interpreters are there
named by the courts; and these are called uponevbkeinstances of quarrel or theft
are committed between the Europeans and the bgmkation of that country.
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The Attorney-General said he would be prepared raxged on the trial of the
prisoner next Session; and the man, who appearfedebine Court almost in a state
of nature, having an old blanket merely wrappecddohis persons, was then released
from the dock, and ordered to be returned to gaith express instructions by the
learned Judge to the Sheriff, that whilst there mhan should meet with humane
treatment.[5]
State Records, NSW 28/10171 4/2005
Supreme Court
19 December 1828
Sir,
| have the honor to inform you for the informatiof His Excellency, that there are
Two Native Black men, (Binghi Multi and Willimore fpow confined in Gaol on
charges of Murder. — On consultation with their Bienthe Judges | have been
advised, in consequence of the impracticabilityenébling these men to take their
Trials under all or any advantages of British LawnJostice, to forego the Prosecution
and to recommend their being removed to some paheoColony distant from their
former abodes —
The first man, named Binghi Multi, was sent ddveam Moreton Bay, and the other,

Willimore from the neighbourhood of Port Stephens.

| have the honor to be

Sir,

Your most obedient servant,

Alex. M. Baxter
To the Hon.

The Colonial Secretary

[1] See also Sydney Gazette, 22 September 1828.

Justice Dowling recorded this case as follows (Dowling, Select Cases, Vol. 1, Archives Office
of N.S.W., 2/3461): [p. 338]

"[An aboriginal Black Native, who could neither speak or understand English was put to the
Bar charged under Ld Ellenborough's act, with stabbing a white subject of the Crown, and
there being no interpreter produced who could speak the language of the prisoner or make
him understand the proceedings of the Court Dowling J. refused to try him until a properly
qualified interpreter was produced and ordered him to be remanded for that purpose.]

"Friday 19 September 1828

"Crown Case

"Rex v Binge Mhulto

"Case of an Aboriginal Native

"This person, an aboriginal Native who could not speak a word of English was put to the bar
under Lord Ellenborough's act with stabbing with a spear a British Subject at Moreton Bay.
"The Attorney General informed me that he had no interpreter who understood the prisoners
language and he knew of no person who could speak it, but he said on the authority of a case
tried by the Chief Justice when the native was executed for murder he purposed proceeding
to [p. 338 sic] try this person.

"l said | could not try this man any otherwise than by the English Law, and as the prisoner
must be made acquainted some how or other with the proceedings against him | could not try
him until an interpreter was properly instructed to communicate and interpret the proceedings
to the prisoner. | likened this course of proceeding to the case where a person unacquainted
with the nature of an oath, the trial was postponed until the witness was properly instructed.
"Attorney general adopted the suggestion and hearing that Captain Logan the committing
Magistrate was in Town, he should make inquiry as to the practicability of procuring an
interpreter.”

Lord Ellenborough's Act (43 Geo. 3 c. 58) applied to specific kinds of attempted murder. On
its applicability in New South Wales, see R. v. Smith, 1825.

On 27 March 1828, Governor Darling sent Huskisson Archdeacon Scott's report on proposals
to "civilize" the Aborigines. Darling was sceptical about the plan, noting that those who learnt
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English at the school in Black Town returned to the woods as soon as their education was
complete "though accustomed for some considerable time to the Comforts of a House, good
food and Clothing". The report, based on the work of Sadleir, recommended the acquisition
of knowledge of the language of the native people, but Darling pointed out that it failed to
notice the great multiplicity of Aboriginal languages. (Historical Records of Australia, Series
1, Vol. 14, pp 54-64.)

Governor Darling reported other violence in the north in a despatch to Huskisson on 25
February 1828 (Historical Records of Australia, Series 1, Vol. 13, p. 793). A surgeon at
Melville Island, near what is now Darwin, was reportedly murdered by natives in November
1827. On 1 November 1828, the British government ordered the abandonment of the
settlement there: Murray to Darling, 1 November 1828, Historical Records of Australia, Series
1, Vol. 14, pp 410-411; and see p. 521.

See also R. v. Brown, 1828 for another tragic inter-racial conflictin 1828.

For a case in which Aborigines were discharged without trial, see Australian, 5 April 1842
(Bathurst Circuit Court, Stephen J.): "Two blacks were placed at the bar for murder, but the
interpreter not being able to understand what they said, his Honor refused to try them."

[2] A.M. Baxter.

[3] This apparently refers to R. v. Tommy, 1827.

[4] It does not follow.

[5] On 12 November 1828, the Sydney Gazette noted that there were two Aborigines in gaol
at that time, one for murder, presumably Binge Mhulto, and the other as accessory to a
murder allegedly committed by a convict at Moreton Bay.

It appears that Binge Mhulto was never tried. He does not appear on a contemporary list of
Aborigines tried between 1824 and 1836, though the list may not be complete. See SRNSW,
5/1161, Miscellaneous Correspondence Relating to Aborigines, pp 271-273.

[6] This letter is annotated ‘Approved' in the margin. That is followed by what appears to be
"Finch at Sutton House informed 29 Decr 1828 - Sheriff to deliver the Blacks [to] the P.S. of
Police 29 Decr/28. Atty Gnl. informed". A photograph of the original document is also online in
two parts: part 1; part 2. We thank Kris Harman for her generosity in supplying this particular
document and transcribing it for us.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the

Division of Law Macquarie University

AUSTRALIAN, 02/12/1828

Supreme Court of New South Wales

Dowling J., 28 November 1828

Case of Murder.

The Court was considerably crowded this morninghe trial of MATTHEW
MILLER , the constable, for the alleged murder of his wlifeing on the tapis, Mr.
Justice Dowling presided. [1] The murder was laithe information as having been
accomplished on the 9th of November last; aboutclwhime, as it appeared in
evidence, the deceased and prisoner had been dhabigut seven weeks. The
prisoner was a constable, and had been employdshircapacity for 16 years past.
After marriage, his wife and he, it was observeegdently quarrelled; and the people
of the house, belonging to one Moxam, in which thegged, in Cockle Bay,
remarked that on the day described, whilst theopes and his wife were thought to
be up stairs at tea, the wrangling was louder tharal, and a hurried stamp, as of a
women's foot, was heard, and female screams of enurdurder, followed by the
exclamation "Miller, don't strangle me." On hearthe cries and this ejaculation, one
of the persons who were below hurried up stairsl, &mocking at the door, and
asking it to be opened, the prisoner opened it,camiling outside, bid the person who
had knocked, to go away, and take no concern ibinssness. It was then remarked
to the prisoner, that his wife had screamed outdeur This he at first denied, but
presently after admitted, declaring she had doneifmut occasion. Shortly after
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this, the prisoner went down stairs, and lighting gipe at the fire, and taking a few
puffs of it, during which he seemed to be quitengual, and spoke rationally, the
prisoner went up stairs again. On re-enteringrtam, it was further deposed in
evidence, prisoner and his wife had another andfercation, and the wrangling
continued for a full hour together, but nothing tmadar occurred to excite the
attention of the people below, till between threwl dour o'clock in the afternoon,
when the sound of a female voice again became keudilb was recognized as the
voice of the deceased, crying, in a smothered taay't strangle me Miller, don't
strangle me." This was succeeded by a noise aspefson convulsed, and bursting
for breath; to which, after a moment or two, a ds#ence succeeded, and no one
seemed to be stirring, till the evening had becéumiher advanced. It was between
eight and nine o'clock, when the prisoner came det&irs, bearing in his hands a
guart pot and a candle, which he lit, and fillifgg tpot with water, from a bucket,
returned up stairs with this supply of water anel lighted candle - nor did he make
his appearance for that night again. On the fahgwmorning, the people who
occupied the lower part of the house got up, wHeming neither prisoner nor
deceased stirring, they were called to, and the d@as knocked at several times, but
no answer being returned, the calls were repeatetisilence still continuing to reign
within, the neighbours suspecting something wroiogced open the room door,
which was locked on the inside, and the key rempweden the woman was
discovered stretched in her clothes on the bedey Thalled to and felt her body, but
her limbs were cold and stiff, and death, it waglent, had been there. Prisoner
could not be perceived any where about the rootheohouse. The neighbours raised
an alarm - despatched a messenger for medicabadl Doctor Bland shortly after
came - he viewed and felt the body, and pronouadidtbman aid needless.. The ill-
starred woman was sleeping the sleep of deathreThas a constable's staff lying
under one of the chairs in the room. The deceas®sl much younger than the
prisoner. One of the witnesses, a female, naR®BRROTT, had known deceased
for some time. She always considered her to beba&rs honest, and industrious
woman. She could not say whether or no Miller gade out during the day to buy a
Sunday's dinner, but he was never seen in the haftesehis lighting a candle and
carrying a pot of water to his room, on the nighthe 9th November.

From the evidence of DoctBLAND, the physician who had been called in to visit,
it would appear that gentleman found the deceasgdd in bed on her back, rather
inclining towards the left side - the face partanly directed so. The fingers of both
hands were half clenched, and the frame much disoedl in various parts, and
rapidly hastened to a state of decomposition. Fewery appearance, Dr. B. was
induced to conclude that life had been extinctsiame hours previously. On the right
arm and hip there were several bruises, as if oiblwith a stick. The throat and
right side of the ear shewed a contusion, and etleing bore evidence of death
having been brought about by violent external meaosh as strangulation. The
body was a good deal bloated, and the intestines buwery appearance of the
deceased having been an intemperate drinker.

From the evidence @HAPMAN, lately a runner attached to the Police, whose
evidence was in some points corroborated by thah@fichief constable, it appeared
that the prisoner was taken by a private soldi¢gwéen Liverpool and Sydney, and
confessed to Chapman, as well as by his subsegderission to the chief constable,
that he had been the cause of his wife's deatltridesy the manner of this, by
clapping both hands on the throat, and appearingttiidbute it to the effects of
jealousy - the deceased having formerly lived witle man, and being suspected still
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to have more than one paramour. The prisoner,a$ wbserved by the chief
constable, MrJILKS , had always been quiet and steady, and well caadutll his
marriage with the unhappy deceased, when he beaarakered man.

PEARCE, a Sydney constable, described his meeting witheMabout ten days
before his wife was found dead, when dispatchedjuest of him by the chief
constable, at Woolloomooloo, without a hat, in aptending and broken hearted state
- he seemed to court solitude and silence - healtagether sunk in thought, and was
tearing up some small shrubs that grew about.agtt bfter considerable entreaty, he
exclaimed in a tone of anguish, "my wife has béenruin of me."

Several most respectable witnesses, amongst wheene Messrs. J.T.
CAMPBELL, W.H. MOORE, and SIMEON LORD , came forward to give the
prisoner an excellent character, having known rsome for ten and twelve, and
others for fourteen years past, and the case bothrid against the unhappy prisoner
being closed -

The learned Judge proceeded to charge the pary the evidence - explaining the
law of murder - and leaving it with them to deliatsr and decide upon their verdict.
After about ten minutes consultation in their roahe Jury returned into Court with a
verdict of - Guilty.

Upon the announcement of this vidict, silence waxclpimed throughout the Court,
and the prisoner being asked if he could plead ptlgment should not be then and
there passed upon him, and continuing silent -.

Mr. Justice Dowling, having assumed the black, garoceeded to address the
prisoner in he terms following:-

Matthew Miller - You have been indicted for the fwil murder of Mary Ann your
wife, and on your trial have put yourself upon Godl your country, which country
has found you guilty. It is impossible that angpdissionate person who has heard
your trial, can entertain a doubt as to the prapr the verdict which the Jury, after
the most patient and anxious consideration of thelevcircumstances of your case,
have pronounced. No well constituted mind can treshe justice of that dreadful
sentence which it becomes my painful duty to praweuwupon you. You have been
found convicted, upon the clearest evidence, of @ihéhe grossest crimes which
human nature can perpetrate. Your crime is ongodess a magnitude than that of
wilful and deliberate murder - a crime which, ih @ajes and in all nations, has been
held in the greatest abhorrence; for, however nmehkiay differ in opinion as to the
severity of the laws for the protection of propedy may have differed in opinion on
other matters, they have universally concurred me @entiment concerning the
demerits of this atrocious crime - as if all wergnesses to the promulgation of that
divine precept, which says, that "whosoever shéddein's blood, by man shall his
blood be shed." But this crime, great as it isyemtheless is capable of several
aggravations. In your unhappy case there are mostances developed, which must
call forth the strongest emotions of every persdr vhas heard your trial. The
unhappy person whose death you caused, was theepait your bosom - of your
bed. You chose her for your helpmate - with all iméirmities and failings on her
head. At the altar you swore to protect, to lond & cherish her. Scarce five weeks
had elapsed when you dipped your hands in her blddds woman was your wife
and claimed every tender protection and humandsnfyou, as well as to protect her
person from violence at the hands of others. Uppapan - | hope that | have no
need to persuade you, to employ the short timehgwe to live in this world, to make
your peace with God. | fervently trust that youro@ompunctions of conscience, ere
this, have brought you to a proper sense of youulagondition. But should this
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unhappily not be the case, and you have not yeineied your mind to the awful
change which awaits you, by being ushered in atghme out of this into eternity -
let me warn you to defer the work of repentancéonger. The laws give institutions
to society which, whether in a civil or a savagegst deem it necessary that your
offence should be expiated by nothing short of. life But | trust you are already
sensible of the dangerous precipice on which yaodst a few short hours and your
mortal career will terminate for ever. Those otgewhich deluded your senses and
which tempted your passions, will then no longewiséle to your right, or capable
of inciting those passions which tempted you to erabyour hands in human blood.
That glorious luminary which lights all creation eéxistence, will no longer light on
you. On Monday next you will be ushered into thhegence of an all omniscient
Being. There no subterfuge will avail - no disguwsill answer to screen you from
the penetrating searcher of all hearts, to whommyesecret is known. If, unhappy
man, you have not already warned yourself of treadiul situation you stand in at
this moment, let me now entreat you to shut outnfymur mind all thoughts of this
world - let me advise you to prostrate yourself mpour knees, and endeavour by
hearty and sincere prayer to the throne of gracejake your everlasting peace with
an offended Divine Majesty.

In this work of penitence you will have the atsnce of a worthy pastor. |
recommend you to open your heart to spiritual demptwhich can alone save you
from those terrors which we are taught await theked. | trust the ignominious
example, which justice requires should be madeoof will have a proper effect in
arresting guilty passions, and that there will bese who will learn from your
unhappy fate, the fatal consequence of settindathve of God and man at defiance,
which not only exposes them to severity of justicethis world, but also to the
avenging wrath of Heaven. Unhappy man! | wouldehaaved these admonitions;
but a duty to yourself, and the duty | owe to ntyation, | could not restrain myself
from doing so. | trust you will submit to justiceith contrition, and | trust that
contrition will meet with forgiveness in a futurate. It now only remains for me to
pronounce on you the dreadful sentence of the iaiich is, that you, Matthew
Miller, be taken from hence to the prisoner fromewbte you came, and that on
Monday forenoon next you be thence taken to thensomplace of execution, and be
there hanged by the neck until your body be dead,that your body be afterwards
taken down to be anatomized and dissected,[2] aag God in his infinite mercy
have compassion on your soul.

This solemn and eloquent appeal of the learnddel produced a general sensation
of compassion throughout the crowd towards theopgs who was removed from the
dock to the condemned cells in the gaol, thergpmd the interval preceding the last
awful act on Monday morning, which is finally todirjsic] up his concetns [sic] with
this world. [3]

[1] On 28 November 1828, the Australian reportkdt t'The trial of Miller, the
Sydney constable, is to be brought on in the C@mni@ourt to day. A plea of
temporary insanity has been put in by the prisamethe side of the defence." This
trial was also reported by the Sydney Gazette, @3ehber 1828.

[2] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act Better Preventing the Horrid Crime
of Murder), the judge was empowered to order that hody of the murderer be
hanged in chains. If he did not order that, ttienAct required that the body was to
be anatomised, that is, dissected by surgeonsyebéiarial. The most influential
contemporary justification for capital punishmenasathat of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
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New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Allsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.

[3] The Sydney Gazette, 1 December 1828, thoughiutty could "not do otherwise
than find the unfortunate man guilty, but thereerewas a case which excited greater
sympathy with the Public, inasmuch as it is prettiersally believed the man never
intended to destroy life." It then announced tlehad been granted a reprieve.
Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 02/12/1828

REPRIEVE OF MILLER.

MILLER , the culprit, who was convicted in the CriminaluCoon Friday last, for the
wilful murder of his wife, has been respited frone capital part of the sentence then
passed, which directed his execution to take plgesterday morning. [¥] The
conditions of the message communicated to the wnfate man, on the visit of the
Sheriff and the Registrar of the Supreme CourtSonday evening, was, that he was
"respited till further orders.” The unhappy mars liween induced to indulge hopes
that this capital sentence will be commuted. Hepstys considerable attention to the
instructions and exhortations of his clergyman;,andother particular, exhibits the
deportment of a man tottering on the brink of ariuhwternity, cheered on by hope,
yet prepared to await the worst behests of fatelleMwas, for fourteen years, a
soldier in the German Legion; and has spent sixyeans of his life as a constable in
this Colony. A petition, very numerously subscdbey signatures, it is said from
between two and three thousand, were obtainedxharsl thirty hours from the
conclusion of his trial. Miller, whilst he acknosdged having been the agent of his
wife's dissolution, all along declared it was ni intention to commit murder. - His
orderly and peaceful habits of life, of which thér@s been abundant evidence, go to
support the probability of this, and induce a mgemeral feeling of commiseration,
on his side, than people commonly allow in respéechen who stand in the situation
of a murder. His character and services make tae certainly a subject worth of
commiseration and clemency.

[*] On the exercise of Crown mercy, see Sydney @az&4 March 1828. On this
case, see also Australian, 9 December 1828.

The governors had discretion to exercise Crown ynert behalf of all prisoners
sentenced to death except those convicted of mordeeason. In the latter cases, the
final decision had to be made by the King on theicdof the British government:
see Historical Records of Australia, Series 1, \t@l. pp 644-645.

Ultimately, Miller was sent to Moreton Bay: Sydn@gpzette, 24 February 1829. In a
despatch dated 30 July 1829, Murray informed Gawmeiarling that the sentence
had been commuted to transportation for life aieaab settlement, the most severe
punishment short of death. In recommending thagl Ponetheless said that he
thought that the sentence of death ought to haee barried out in so aggravated a
case of murder. Source: Historical Records of Aalist Series 1, Vol. 15, p. 90.

This suggests that when the colonial governor tedpghe sentence of a murderer, the
British government would not overturn the goversiamitial decision not to hang the
prisoner even when it thought that the decision wasng. If this is so then in
practical terms, the decision whether to hang soper was made by the governor. In
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formal terms, the governors had discretion to @ger€rown mercy on behalf of all
prisoners sentenced to death except those convaétedirder or treason. In the latter
cases, the final decision was in law to be madeheyKing on the advice of the
British government: see Historical Records of Aalsar Series 1, Vol. 12, pp 644-
645. Law and practice were not the same.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University



