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AUSTRALIAN, 10/03/1829

Supreme Court of New South Wales

Forbes C.J., 6 March 1829

This morning his Honor the Chief Justice took l@atson the Bench, wheékRTHUR
HUGHES was arraigned for the wilful murder MARGARET, his wife, on the
18th day of December, at Windsor.[1]

The Attorney-General appeared for the Crown, ndRowe for the prisoner.

It was stated, by the several witnesses, thatpitisoner and deceased did not
generally live on the most friendly terms - that,tbe day laid in the indictment, the
deceased used language of a violent and provokatgren towards her husband,
accompanied by blows - that, in consequence ofatepgefurious attacks, he was
obliged to repair to a back-house to work, in ordebe out of her way - that, thither
the deceased followed, and threw a stone at hiclaiexing, "you murdering villain,
are you there?" - on which the prisoner rose froarkylaid hold of the deceased's
arm, and said, "my dear, you had better go intdhthese." This solicitation not being
complied with, the prisoner attempted to force deeeased into the house, when she
struck him a violent blow, which he resented bydkiog her down, dragging her by
the hair of the head along the yard, and, finaliypowing her on some logs. - This
treatment was repeated, with the addition of certgiprobrious names, whereupon
the deceased, seizing a tomahawk, ran towardsrigenpr, and said, "you murdering
villain, was | ever a w- to?" The deceased, aftame difficulty, was deprived of the
tomahawk, and went into another room, where pl&esyere all decomposed in the
course of a very short time. The prisoner agaireseand knocked her down, her
head coming with great violence against the surbasehe room, which he
immediately left, saying, "I'll leave the houseywurself altogether.” The deceased
followed, and, lifting a brick, threw it at the poiner, who had then resumed his work
in the out-house. He then approached, which thmavoperceiving, attempted to
retreat and fell down, when the prisoner raisedidus, apparently with the intention
of kicking her; but after viewing, for a few mingtehe deplorable state in which she
was then placed, proceeded to another part ofate YWhen the deceased recovered
a little, she expressed an intention to go to Mall,Band complain of the ill usage she
had met with. At this time the woman appeared doirba state of derangement,
brought on by hard drinking; but, after returnimgrh Mr. B.'s, she was more so still,
and fell down on the floor in an apparently weall axhausted state.

After death, the body was examined by NMR.CHARDSON, who gave it as his
opinion, that the inflammation in the small intess was the predisposing cause of
death; but whether the blows caused the inflammati® would not say, altho' the
internal appearances might have been caused bysweedrinking, without any
external violence.

The evidence was summed up by the learned Qhigtice, at great length to the
Jury, who, after a short deliberation, found thésqmer guilty of Manslaughter,
recommending him to the humane consideration oCitert. - Remanded.

See also Sydney Gazette, 7 March 1829.

[*] He was sentenced to imprisonment for six mon8wdney Gazette, 7 April 1829.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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AUSTRALIAN, 21/04/1829

Execution, 18 April 1829

EXECUTIONS. []

On Saturday morning -- Burgen, Thomas Allen, andriths Matthews, paid the
forfeit of their lives upon the gallows. The lattevo were tried on Thursday for a
murder at Moreton Bay, and Burgen was also conviatehe early part of the week
of a similar crime at the same place. Owing tovibéent conduct of Matthews on his
trial, it was expected something out of the comm@uld occur during the scene of
execution. Accordingly, a considerable crowd céctptors assembled on the heights
outside adjacent to the gaol, as well as withirvthés.

During the latter part of the trial on Thursday, tMaws continued tossing about the
floor of the dock, reiterating that he was murdered about to be, and uttering
imprecations against all concerned in his triat,ex@epting Judge and Jurf]

Upon the evidence of several witnesses, howeverapipalling crime for which both
Matthews and Allen were indicted, was conclusiyelgved. It was not one of these
cases resting upon circumstantial evidence. It degosed that Matthews and Allen
were two of a gang of six laborers employed at MwrdBay in clearing ground. One
of the gang named Connolly, had been punished madti®ig and enfeebled from the
effects of the scourge, when Matthews was seeifttiné spade with which he was
working, and strike the poor wretch Connolly on Head. Connolly fell, and Allen
finished the tragedy by a second blow, with a n@ttavhich struck into scull. This
happened on the 2d of February last, and Connditytly after expired. What
occasioned this bloody and apparently mercilesshast not been declared, but from
various circumstances which have come within owwkadge, it would not at all
surprise us, had the massacre been executedratitdered man's individual request!
Matthews was less hardened at execution than wespated. He exhibited a sort of
nonchalance. His companions were more composeall appearance. Matthews, on
mounting the ladder, threw a handkerchief and sother article from him to the gaol
gang, ranged alongside the gallows. Whilst theghvam was preparing the nooses,
Matthews expressed a wish to make his dying dedarawhich not being objected
to by the Sheriff, he began by accusing the Comiaaindt Moreton Bay of severity
and cruelty. He cautioned the prisoners to avoateibn Bay. "If you go to Moreton
Bay, (said the culprit,) you are ruined beyond repggon. You are either flogged to
death, or worked to death. | have known many bngbn murdered - completely
murdered by the ill-usage of overseers, constalaed, those above them. Take
warning by me - take warning - never run from yoead gangs or iron gangs. It may
perhaps send you to Moreton Bay, and then you dwstanan. The last time | was
flogged was for stealing a few grains of wheatredeived a hundred severe lashes.
Oh, fellow prisoners, avoid Moreton Bay." The aitlgvas told of the futility of such
talking. Burgen spoke a few words. He said hiie¥esufferer had so clearly related
the ill-usage at Moreton Bay, he could say nothitge than this , that it was true -
quite true. "l die innocently before you all, andw about to suffer. | declare my
innocence. Had | been allowed to have my witnegpefsom Moreton Bay, | should
have been cleared. | now solemnly declare my ience, but | am willing to suffer.”
Allen said nothing. Matthews added he was soreyy sorry, for the life he had led,
and were his existence to begin afresh, he would better man. Allen eat a hearty
breakfast of eggs, nearly a loaf of bread & butgedrank tea. He appeared very
unconcerned in the early part of the morning, baottlee gallows his demeanor
underwent an alteration. The Rev. Wililam Cowpé¢teraded Burgen, and the
Reverend Mr. Therry, with his usual assiduity, Maws and Allen. Mr. Therry
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interrupted Matthews repeatedly, when he was spgaki the Commandant and
Moreton Bay, advising him to direct his thoughtsatdifferent world. Matthews said
he freely forgave every one, as he hoped to beviemg but he must warn his fellow
prisoners against Moreton Bay, which was a hellag®ired them, upon earth. Allen
being a heavy, corpulent man, it was supposed, dvdid easily, but his muscular
strength was superior to his weight, and betweetingalife and death, he struggled
hard. A few convulsive quiverings and death teated the mortal career of the other
two. After hanging the usual time, the corpsesenewered down, and given over
for dissection. 3]

Patrick Sullivan, the remaining culprit of the fdonought up from Moreton Bay, for
murder, was also hanged yesterday morning. Sulkvas attended by the Rev. Mr.
Therry. He appeared resigned to his fate, as lthesp goes, and penitent. A minute
or two before the drop fell, he said, "Good byedslapray for me." He was
subsequently launched into eternity, and after manthe accustomed time, his body
was cut down, and delivered up for dissection.

[1] In 1831, a prisoner called Macmanus was hanigedattempting to murder a
fellow prisoner at Moreton Bay. The Sydney GazeteJuly 1831, claimed that his
intention was to get to Sydney, where he would bagkd, but that he bitterly
repented this when the day of his execution arriGe also Sydney Herald, 18 July
1831; Australian, 15 July 1831. The Australiandstiat Macmanus had pleaded
guilty, saying he preferred death to being senkliacMoreton Bay. His trial and
execution were both reported in the same issughenfcazette and the Australian.
See similarly, a report of the execution of JohrldNaAustralian, 22 July 1831.

The problems of some convicts commenced even ouwayege to Moreton Bay. An
expression of dissatisfaction with rations on oagage led to two convicts being shot
dead by soldiers: Australian, 12 August 1831.

[2] For reports of their trial, at which they claaoh that vital witnesses were in
Moreton Bay, see Australian, 15 April 1829; Sydrégzette, 18 April 1829 (trial
report and commentary).

The Sydney Gazette reported these executions @pai1829.

[3] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act Better Preventing the Horrid Crime
of Murder), the judge was empowered to order that hody of the murderer be
hanged in chains. If he did not order that, tHenAct required that the body was to
be anatomised, that is, dissected by surgeonsyebéiarial. The most influential
contemporary justification for capital punishmenasathat of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Alilsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.

The contemptuous treatment of those who were hamged further in New South
Wales. They were buried in the sands outside tadswof the burial ground in
Sydney, and a cart road was made over the same landany instances, their bones
could be found strewn about: Australian, 24 Jul29.8

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 23/04/1829

Supreme Court of New South Wales
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Forbes C.J., 21 April 1829

In the Supreme Court, on Tuesday last, the Attofaegeral applied to His Honor the
Chief Justice, for his opinion on a subject invotyia question of national law, with
respect to the Aboriginal natives of the Colony.mhy be in the recollection of our
readers, that a black native, known about Sydneytheysoubriquet of DIRTY
DICK," was murdered sometime since, near the heavimgirdplace, under the
Domain, by some natives, of another tribe. The dater was discovered, and
committed to gaol, to take his trial, where he feamained for some time past, and the
question as to his amenability to the English l&ov, the crime with which he is
charged, was the subject of the Crown prosecuéppdication to the Court. The
Chief Justice observed, that, sitting alone, haikhnot like to pronounce any opinion
upon a matter of so much importance; and, indeéedould be much more adviseable
that an opinion should not be rendered necessdeywould state, however, that he
could easily imagine cases in which the Aborigimatives would clearly come within
the provisions of the municipal law, and in whighdid not consider that they would.
If, for instance, a dispute arose amongst a tidine, that they decided it according to
their own customs, and what was, in fact the anden of England - namely, by
battle, and that one or more of the combatants slaig, such a case would, clearly
not be cognizable by our law. If, on the otherdyae native, living in the town, and
who, by such residence, had placed himself withi protection of the municipal
law, was attacked and slain by any other nativenthe conceived the native by
whom he was slain would be rendered amenable ttawour These remarks, however
His Honor stated, were only made in passing, anonumere general principles.
Should the case require to be raised in a formalneafor the consideration of the
Court, he would have an opportunity of conferrinighyand taking the opinion of the
other Judges on so novel and so important an enqdihe Attorney General stated
that he would make further investigation into tirewwnstances under which the death
in the present instance took place, and be gunleddh a course of proceedidg [sic]
as he should think necessary to be adopted, bypgimon which had been expressed
by the Court.

AUSTRALIAN, 02/06/1829

Supreme Court of New South Wales

Stephen J., 29 May 1829

Mr. Justice Stephen having taken his seat at ale i the Court this day, and Mr.
Justice Dowling the other.

PATRICK VENABLES was indicted before the former Judge, for the whilf
murder of his wife, MARGARET, on the night of the 5th of May, at Cobberty,
Cowpasture River, district of Cook. Venables talg strong built, thick-set man. He
had been in the employment of Mr. Samuel TerryPif-street, for sixteen years,
during which he had borne the character of a queber, industrious person. It
appeared in evidence, that on the above day, Vesdialving procured some wine in
the morning, had a few friends to his hut in thereng, who retired at a seasonable
hour, leaving Venables alone with his wife andat@h. Ere day broke next morning,
Venables called in at a neighbour's house, saysgvile was dead. The news soon
spread about -- people visited the dead body, aedperson observing the marks of
bruises on it, made Mr. Coghill, J.P. cognisanthef circumstance. Mr. C. proceeded
to the hut, and found deceased lying on a bed dhlpdace, her body completely
checquered with bruises, which were more severatdhe loins on the left side, as if
from kicks of a foot. The unfortunate woman's repipeared to be singed off her
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head -- her left shoulder betrayed the marks ef fithe body was in an utter state of
nudity. It had all the appearance of having beashed and laid out mechanically,
for though the head was mangled, yet no blood vesisegptible on the sheet thrown
about her. The ground floor was moist, and evégumstance proved the body had
been washed with water. A broken stick was alsmdoin the house, variegated with
spots of blood. Besides external bruises, on exatioin of the head and body, a
considerable extravasation of blood was discoverethe brain, and the left kidney
was found incommoded, and even burst, as if from itifliction of violence
outwardly. It was possible these symptoms mighthaoceeded from apoplexy, in a
heavy fall through intoxication, &c.; however, deatt was evident, had been
accelerated, if not caused by weighty blows.

The learned Judge summed up minutely, humarglyirig it to the Jury to say
whether the fatal act was the effect of premeditatwhich the state the prisoner and
his wife, who was rather addicted to drinking, ti@dd in for many years, as well as
the general good character given of the man byemmployer, from a sixteen years'
experience would seem to deny, or an ebullitiorieofiporary rage, in which latter
case the crime of the prisoner should be softem@dmanslaughter.

The Jury, after being out of Court for aboutuaider of an hour, returned, finding
the prisoner not guilty of murder, but guilty of nsdaughter; upon which the prisoner,
whose countenance and figure portrayed all the yagdrsuspense and doubt, and
apprehension, was ordered to be remanded.[*]

See also Sydney Gazette, 2 June 1829.

[*] He was sentenced to transportation for seveargeSydney Gazette, 9 June 1829;
Australian, 9 June 1829.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

Forbes C.J. and Dowling J., 13 June 1829

Dowling, Proceedings of the Supreme Court, Vol. R&hives Office of New South
Wales, 2/3205

[p- 98]

Saturday 13th June 1829.[1]

Present Forbes C.J., Dowling J. & Stephen J. lvas i

[The King v Dirty Dick an aboriginal native][2]

An aboriginal native of this territory called DirBick had been committed for trial by
the Sydney magistrates for the wilful murder of tweo aboriginal native called
ROBERT BARRETT, who [p. 99] was killed in an affray between twibés of his
countrymen, under circumstances of great cru€ltye prisoner Dirty Dick was now
put to the bar, and

The Attorney General prayed the direction of theuCowhether by the law of
England he could be prosecuted for the alleged emwtione of his own countrymen;
both having been in a savage state at the timbeofransaction in question. In his
own judgment he was disposed to consent to thénatige of the prisoner from the
difficulty of coming accurately at the merits oktlcase; but he would submit to the
direction of the court as to the course to be peasu

Forbes C.J. Certainly this is a case sui genend,the Court must deal with it upon
general principles, in the absence of any fixed wkmorule upon the subject.
According to the view which the Court takes of tase, the Court is of opinion that
the prisoner ought to be discharged for want dégliction. The facts [p. 100] of the
case, are, as represented to us, simply these= pii$oner is accused of the murder of
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one of his own tribe - one of the original nativégghis Country, in the same state as
himself - wandering about the country, and livimgthe uncontrolled freedom of
nature. In some way or other he has caused thi déanother wild savage. The
precise circumstances under which the act has cm@mitted, have not been brought
before the Court; nor indeed was it necessary tti@iCourt should look into these
circumstances. The Court knows no further thantwilas been stated, namely that
the deceased came by his death in consequencenefdifierence that arose between
him and the prisoner. | believe it has been tleetire of the Courts of this country,
since the Colony was settled, never to interferth wr enter into the quarrels that
have taken place between or amongst the nativesst#ees. This | look to as matter
of history, for | believe no inst[p. 101]ance islie found on record in which the acts
of conduct of the aborigines amongst themselvese haeen submitted to the
consideration of our Courts of Justice. It hasnbd#e policy of the Judges, & |
assume of the Government, in like manner with otbelonies, not to enter into or
interfere with any cause of dispute or quarrel leevthe aboriginal natives. In all
transactions between the British Settlers & théveat the laws of the mother country
have been carried into execution. Aggressions titysB subjects, upon the natives,
as well as those committed by the latter upon dnmnér, have been punished by the
laws of England where the execution of those laswselbeen found practicable. This
has been found expedient for the mutual proteationoth sorts of people; but | am
not aware that British laws have been applied ¢oalhoriginal natives in transactions
solely between themselves, whether of contract, twrcrime. Indeed it appears to
me that it is a wise principle to abstain in thslidy, [p. 102] as has been done in the
North American British Colonies, with the institomis of the natives which, upon
experience will be found to rest upon principlesiafural justice. There is one most
important distinction between the savage & civilizetate of man, namely that
amongst savages there are no magistrates. Thgesadacide their differences upon
a principle of retaliation. They give up no natuights. This is not merely matter of
theory but practice. In the civilized state, maweg up certain natural rights, in
exchange for the advantage of social security, Beotbenefit arising from the
institutions of civilized life. It may be a questi admitting of doubt, whether any
advantages could be gained, without previous patjoar, by ingrafting the
institutions of our country, upon the natural systehich savages have adopted for
their own government. It is known as matter ofengnce [p. 103] that the savages
of this part of the globe, have a mode of dressirgngs committed amongst
themselves, which is perfectly agreeable to thein matures & dispositions, and is
productive, amongst themselves, of as much goodngsiovel or strange institution
which might be imparted to them. In the absenceaahagistracy which is an
institution peculiar to an advanced state of refiaat, the savage is governed by the
laws of his tribe - & with these he is content. plwint of practice, how could the laws
of England be applied to this state of society? tBg law of England the party
accused is entitled to his full defence. Then lwowld this beneficent principle be
acted upon, where the parties are wholly unacgedimtith our language, laws &
customs? | am not prepared to say, that the mbderoinistering justice or repairing
a wrong amongst a wild savage people, is not kefsttd themselves. If their
institutions, however barbarous or abhorrent [pt]Xbm our notions of religion and
civilization, become matured into a system and peed all the effects upon their
intercourse, that a less objectionable course otgeding (in our judgment) could
produce, then | know not upon what principle of myal jurisdiction it would be
right to interfere with them. The most importabjext of all human associations is to
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procure protection & security from internal as wa#l external aggression. This
principle will be found to influence the associasoof some of the wildest savage
tribes. They make laws for themselves, which aesgrved inviolate, & are rigidly
acted upon. However, shocking some of their mtihs may be to our notions of
humanity & justice, yet | am at loss to know how,upon what principle this court
could take cognizance of offences committed by abdraus people amongst
themselves. They cannot be supposed to be aceddpt 105] with our laws, &
nature prompts them to disdain the interpositiora gbce of people whom they find
fixed in a country to which they did not originalbpelong. There is reason & good
sense in the principle that in all transactionsMeen the natives & British subjects,
the laws of the latter shall prevail, because thf#grd equal protection to all men
whether actually or by fiction of law brought withiheir cognizance. But | know no
principle of municipal or national law, which shalibject the inhabitants of a newly
found country, to the operation of the laws of finders, in matters of dispute, injury,
or aggression between themselves. If part of gstem is to be introduced amongst
them, why not the whole? Where will you draw theel the intervention of our
courts of justice, even if practicable, must leaather interferences, as incompatible
as impolitic, in the affairs of [p. 106] harmles®ifensive savages. - With these
general observations, | am of opinion that this nsamt amenable to English law for
the act he is supposed to have committed.

Stephen J was absent.

Dowling J. This point comes upon me entirely bgpsize, & therefore | have had no
opportunity of considering it in a manner satiséagtto my own mind. It appears to
me however that the observations which have fdflem his Honor the Chief Justice,
are most consentaneous with reason & principletil the aboriginal natives of this
Country shall consent, either actually or by imgfion, to the interposition of our
laws in the administration of justice for acts comted by themselves upon
themselves, | know of no reason human, or divingiclvought to justify us [p. 107]
in interfering with their institutions even if suelm interference were practicable. It is
an undoubted principle that a Colony of Englishrsettled in a new found country
shall be governed by the laws of the parent statrsas those laws are applicable to
the condition of the Colony. This principle is gad a step farther, where the new
found country is inhabited by aborigines. If tndabitants hold intercourse with the
new settlers then the laws of the settlers shaligyealed to in case of dispute injury
or aggression, arising from the one side or thesrothThis rule is founded upon
principles of equal justice, inasmuch as the laviEongland will not endure wrong or
injury. The savage, or the foreigner is equalliitien to protection from British law,
if by circumstances that law can be administeretivéen Britons & the savage or
foreigner. Amongst civilized nations this is theiver[p. 108]sal principle, that the
lex loci, shall determine the disputes arising lestwthe native & the foreigner. But
all analogy fails when it is attempted to enforioe laws of a foreign country amongst
a race of people, who owe no fealty to us, and ed®m we have no natural claim of
acknowledgment or supremacy. We have a right bgestithem to our laws if they
injure us, but I know of no right possessed byafisnterfering where their disputes or
acts, are confined to themselves, and affect thaelyn diost undoubtedly it is murder
in an Englishman to kill an aboriginal native withieexcuse or reason. So the law of
England would hold the native amenable for dest@yan Englishman, where the
injury was unprovoked. The same principle of pctten applied to the preservation
of property, although the notions of property ma&amMery imperfect in the native. [p.
109]. The Englishman has no right wantonly to depthe savage of any property he
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possesses or assumes a dominion over. On the lodmer the native would be
responsible for aggressions on the property of Englishman. It is however,
unnecessary to follow this principle any farth@hese are general observations
suggested on the occasion, without meaning therhai® the effect of judicial
determination. Cases have repeatedly arisen sncthurt where the first principle has
been acted upon, both where an Englishman has medrde native, and where a
native has murdered an Englishman. Beyond thésdtittrine has not been carried;
& therefore, as it seems to me, it would be mogistrand unconscionable to hold the
prisoner amenable to the law of England for anrafecommitted against one of his
own tribe.

The prisoner was therefore Discharged. [*]

The Sydney Gazette, 26 and 28 November 1829, exptinat another Aborigine was
committed for trial on 23 November 1829 on a chanfjenurder. His name was
Broger or Brogan. The Archives Office of New Sowfaeles has a file called
Miscellaneous Correspondence Relating to Aborig{®¢k161), which contains a list
of all Aborigines tried before the Supreme Courtwsen May 1824 until February
session 1836 (pp 271-273). Broger or Brogan waditkt on the list after Tommy,
who was tried and executed in 1827. His allege@ssory, another Aborigine called
George Murphy, was held in custody in Argyle, bataped. He was later found
drowned: Australian, 4 September 1829; Sydney G&z28 November 1829. Broger
was convicted and hanged, but the victim was a fiean: see R. v. Broger, 1830.

[2] As their trial reports show, both the Sydneyz€ite and the Australian reported
that Dirty Dick (or Borrondire) was the person &dl According to the Australian,
the defendant was called Ballard, and the Gazattedchim Barnett on one occasion.
It appears that in his notebooks, Dowling J. inectly reversed the names of the
people concerned.

This is reported as (1829) R v Dirty Dick N.S.W..S@as. (Dowling) 2 (TD Castle
and B Kercher (eds), Dowling's Select Cases 18284d: Decisions of the Supreme
Court of New South Wales (Francis Forbes Soci€952 p 2).

This decision was cited by McPherson JA in Stevensd’asso [2006] QCA 40 at
[85].

[*] Eventually, a decision was take to send hinPrt Macquarie: Sydney Gazette, 5
July 1829.

Ballard's case was in the newspapers again in 183%& Sydney Gazette, 11 May
1830, reported as follows: "The chief of the trét®out to proceed to Van Diemen's
Land, to aid the police in discovering the retredtthe hostile natives is Bob Barrett,
who was in prison some time since on a charge aflerycommitted in melé, on an
aboriginal native called Dirty Dick. Our Readeng have no doubt, well remember
this case, and the luminous decision of the Supr@mart, delivered by the Chief
Justice, with respect to the liability of the nasvto British laws for the result of
quarrels among themselves. Those who had the fgothe to hear it will not easily
forget that masterly appeal to the reason, illtstrdy the principles of international
law, which Mr. Forbes delivered on that occasion."

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 16/06/1829
The aboriginal native known by the name of Bob &al] who has been kept in gaol
ever since the murder of another native, "Borrantlior "Dirty Dick," to which he is
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believed to have been a party, has been dischémgadcustody. The principle which
actuated the Judges in restoring this native tolibmsrty, deserves the warmest
commendation. They did not go upon the presumpiicthe native's innocence, but
upon the injustice, the inconsistency, the absyrdit subjecting to the laws of
civilized society, a savage, who, it was possibigght in his own estimation, and in
the estimation of his countrymen, have been butocornng to some act of duty to his
tribe, in imbruing his hands in the blood of higeny.

At all events it would be contrary to the princigé natural international justice, to
meddle in the quarrels of the aborigines, so lanthay be confined to themselves. It
would be far more prudent, as well as more equetatdl leave the aborigines to
adjudicate their disputes according to their owttlex® customs. This certainly was
the most liberal, enlightened, and proper conchysino such a case, that could b[e]
arrived at.

This is such an important case that the Gazette Aumstralian versions of the
judgments are included here, as well as the mosiptie, and presumably most
accurate versions, those in Dowling's notebooks.

[*] Dowling gave a short summary of this decisiom his Select Cases, Vol. 2,
Archives Office of N.S.W., 2/3462. The full text the short version is:

"[p. 198]

[An Aboriginal Native of N.S.W. is not amenable ttee British laws for an offence
committed against one of his own countrymen.]

June 13th 1829

Rex v Dirty Dick

Forbes CJ

Dowling J

An Aboriginal native of this Territory called Dirtick had been committed for trial
by the Sydney Magistrates for the wilful murderamiother aboriginal native called
Robert Barrett, who was killed in an affray betwdem tribes of his countrymen,
under circumstances of great cruelty the prisorglyDick was now put to the Bar,
and

The Attorney General prayed the direction of theul€ovhether by the law of
England he could be prosecuted for the alleged etuf one of his own
Countrymen; both having been in a savage statbeatitne of the transaction in
question. In his own Judgment he was disposednseant to [p. 199] the discharge
the prisoner from the difficulty of coming accuigtat the merits of the case; but he
would submit to the directions of the Court as tee tcourse to be pursued.
Vide.Vol.21.p.99."

The latter reference is to the full version of tbése, but wrongly states it as vol. 21,
p. 99 rather than vol. 22, p. 98.

The Sydney Gazette, 6 June 1829, reported a sicidah between two groups of
Aborigines at George's River, in which ten died.

The Sydney Gazette, 26 and 28 November 1829, exptinat another Aborigine was
committed for trial on 23 November 1829 on a chanfjenurder. His name was
Broger or Brogan. The Archives Office of New Sowfaeles has a file called
Miscellaneous Correspondence Relating to Aborig{(®¢k161), which contains a lits
of all Aborigines tried before the Supreme Courtwsen May 1824 until February
session 1836 (pp 271-273). Broger or Brogan weaditkt on the list after Tommy,
who was tried and executed in 1827. His allege@ssory, another Aborigine called
George Murphy, was held in custody in Argyle, bataped. He was later found
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drowned: Australian, 4 September 1829; Sydney G&228 November 1829. Broger
was convicted and hanged, but the victim was a fiean: see R. v. Broger, 1830.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 16/06/1829

The Attorney General here intimated his desiregweehan Aboriginal native, named
Robert Barnett, for some time in custody on a ohaof killing another native,
brought up in order to his being discharged.

The Chief Justice - It being understood that thésins to be discharged from custody,
| would just make a few observations on his casd,iadeed on all cases of a similar
nature, which may occur. It is within the knowledaf this Court, that an aboriginal
native, called Robert Barret, has been for some tonfined in gaol, on a charge of
murder committed, as alleged, upon another naitiven affray between two tribes, or
in a dispute amongst several parties of the saite. trit never has been the practice
in this Colony to interfere in the quarrels of thboriginal natives; and as far as
history goes, it has not been the policy of the &pments of other colonies to
interfere with the savage tribes, whose countrieshave taken possession of. In
occupying a foreign country, the laws that are ingub have reference only to the
subjects of the parent state; | am not aware thaset laws were ever applied to
transactions taking place between the originalveatthemselves. This is founded on
a wise principle. The savage and the social stegewvidely different. In the former
there is no magistrate, the want of which, inddéeans the most important distinction
between them. It is not a matter of mere thedvgt every individual in the social
state gives up a part of his natural rights in metior the protection, which society
affords him --- it is a fact. In the social stateery individual sustaining an injury has
the benefit of the collected wisdom of society timra him redress. But it is not so
among savages; and | am not prepared to say butithsuch a state, the passions
become the ministers of justice. They have no steje to resort to, and therefore
act upon the original principle of self redressd.amdeed | am not aware but that
amongst themselves the greatest injustice wousde aifithat brute force to which they
have recourse were to be restrained by the lawshigh civilized society is bound.
Besides, if we interfere in cases of acts of oppo@son the persons of the aboriginal
natives, committed amongst themselves, we must mit&fere in question of
property, which very often give rise to those digsy and thus have to administer
justice in all their matters. For these reasom hot think it just to apply our laws in
cases arising solely between the natives themsedvelsam of opinion that this man
should be discharged from custody.

Mr. Justice Dowling, coincided in the view takentbé& subject by the Chief Justice,
and the native was ordered to be liberated, witt@mmendation that, not as a
punishment, but as a matter of prudence, and fateption, he should be sent to some
other part of the country.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 30/09/1829

Supreme Court of New South Wales

Dowling J., 25 September 1829

Before Mr. Justice Dowling and seven Miltary Offise
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JAMES PARKER was indicted for the wilful murder fOHN HASELTYNE, at
Bathurst, on the 30th Sept. 1828, wiBEORGE DONAVON, as an accessary
before the fact.

The evidence in this case rested principallyrenconfession of the prisoner Parker
to a companion who had been in the bush with hiat, isho surrendered to the
mounted police, and now came forward to give ewden The first witness,
BERNARD SMITH, a prisoner of the Crown, employed in a road panythe
Bathurst road, from which he absconded in March Bsposed that he went to Dr.
Redfern's station at Mount York, where, in aboufodnight's time, the prisoner
Parker came. Smith told him that it was rumounediag the men on the farm that he
killed Kangaroo Jack, by which nhame the deceased was known; prisopdiede "if
you knew how it was, you would think nothing of i8mith said "“he must be a very
poor man to let you kill him;" Prisoner then saithfter you left the employ of Dr.
Redfern, | got six months to an iron-gang, andoktthe bush from there, and went to
a station where George Donovan, and Birmingham wsbepherds, and Kangaroo
Jack was hut-keeper: the shepherds were out watih sheep, and we consented to
kill a bullock, and accordingly roped one which iganoo Jack knocked down, and |
stuck with a knife; whilst we were cutting it upetblacks came and took some of the
meat, and went towards Mr. Grant's station; we thent to a station of Mr. Norton's,
and there heard that the blacks had informed ManGabout the bullock, and that he
had sent for the soldiers to Cox's river; at Mr.rfdn's station a man told me that
Kangaroo Jack was a shipmate of his, and wondeetd tvould have any thing to do
with him, as he hanged one man at home, and tramesptwo; after this he went to
another station of Dr. Redfern's, and stole sontdecaand hearing that he was
suspected, and likely to be punished, he tookedtrsh; | went in search of him, and
told him it was better that one of us should tuind$ evidence about the bullock
than both of us be hanged; Kangaroo Jack said wiel cot be hanged, as we had put
the skin and brand away; | said the blacks' wordld/be taken before ours, and that
we had better kill another bullock and produceltige as that belonging to that which
the blacks saw us cutting up; Kangaroo Jack saididhenot care if we did so, and |
then knew what he would do; in the evening we maélee with some leaves and dry
wood, and whilst Kangaroo Jack was on his kneewibtpit with his mouth, | struck
him on the head with a tomahawk; | did not kill himith the first blow; but | soon
settled him after; there was no one in the busheatime but him and me."

A second witness deposed to a similar effect] athers to the finding of the
fractured skull and bones which were produced inir€o To affect Donavon as a
participator in the murder, there was no evidenckfter retiring for about five
minutes, the Commission returned Parker as guilpgnavon not guilty. Sentence of
death was then pronounced upon Parker in the €sumal
See also Sydney Gazette, 26 September 1829.

AUSTRALIAN, 30/09/1829

Execution, 28 September 1829

On Monday [*] morning three victims to offended e graced the gallows erected
in rear of the County gaol in George-street. Otedaof about 19, namedARK ER,
was tried in conjunction with another on Fridaytleend, as described elsewhere,
found guilty of murderinglOHN HAZELDINE, a fellow prisoner, who commonly
passed under the namekodngaroo Jack. Parker's conviction, it will be seen, rested
almost altogether on the testimony given by two wieguestionable character, as to a
confession being made of the foul deed by Parkesélf, and a conversation stated
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to have been overheard betwixt him and Donovawhith some deed of blood had
been adverted to. There was nothing to shew tbabizan had taken part in the act.
Parker, almost to the last moment of his existepeesisted in denying the accursed
deed; and indeed there were sufficient circumsgheeaise a strong suspicion that
the very two who had sworn Parker's life away wesmselves the murderers. The
idea of his innocence produced a pretty generdihfgpen favor of the culprit. For our
part, various circumstances concurred to cause a#fer totally from this opinion.
The other two culprits were named respectively Gaigd Penson -- the former being
a tall athletic man, apparently about 30 years g & the later short of stature,
sinewy, and rather bulky, did not seem to exceed R3day evening, and the whole
of Saturday and Sunday, till the fatal morning, avpassed by the three culprits, in
the cell, (to which they were confined by strongl dr@avy chains round the ancles)
with the penitence, prayer, and tribulation usualsach occasions. Before nine on
Monday morning, their irons being struck off, theee condemned wretches quitted
the condemned cell, and proceeding along the pfatia front of the felon's strong
room, accompanied by the Clergymen, Under-She@épler, and officiates in the
gaol, with the executioner bringing up the reae, @wful train turned off through the
central door, and parading the short passage wileialls into the gallows yard
adjoining, passed under the drop, where threersofély ready to receive the bodies,
and halted when opposite the fatal pile -- in fraift which a strong military
Subaltern's guard was drawn up with fixed bayoretghilst other parts of the yard
were occupied by a tolerably numerous group of tspexs, and on the heights
without the gaol, and overlooking the melancholgctpcle, was assembled, a dense
crowd. We were pleased to find that the ordindtgralance of the confines'-gang in
irons, or out of irons, was judiciously dispensedhwupon this occasion. The
frequent sight of capital punishments has invayiabtendency to harden the human
heart rather than to lead it to reform. After egrtheir warrants read over, the
culprits fell upon their knees. The Reverend Mil, iho attended in the absence of
Mr. Cowper, read aloud such parts of the Churchiseras were peculiarly applicable
to the gloomy occasion, and the Reverend Doctogl&nesbyterian Minister, who
also attended, followed with the repetition of able extempore prayer. It was an
affecting scene, and drew tears from more thanspeetator. Grier's devotion was
the most fervent and impassioned; Penson's, thowgghess so, apparently expressed
more of hope and confiding resignation; whilst Rarkwhose youth and the idea
which prevailed as to his probable innocence offthd deed of murder, seemed
rather to fix his thoughts upon this world than tiext, and even to look forward at
the last to a reprieve. Rather strange to sayhervery morning of his fatal exit, we
chanced to light amongst our English files upon fbkobwing record of Parker's
former conviction. At the Hertford winter assizésfore Mr. Baron Vaughan, in
December 1827, CHARLES PARKER, a lad of seventeen, was indicted for a
highway robbery on the person of John Crane, a-bomeer, of Ware, as he was
returning from Hertford, on the night of the 20thAaigust. The prisoner effected the
robbery by the aid of another man, under circunt&sarof great violence, and stole
the purse and watch of the prosecutor. It wasedtahat, notwithstanding the
prisoner's youth, he was an old offender, and ethiad of a desperate gang who
infested the neighbourhood of Hertford. The Juwynd him guilty, and he was
sentenced to transportation for life."

When the extempore prayer had closed, the ¢tslpsse from their knees. Grier,
with some emphasis, and not an inappropriate geation, repeated aloud some
verses of a hymn. “In mercy Lord to thee | prawhich all three joined in
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chaunting, with voices rather musical than otheswisThe executioner and his
assistant now proceeded to tighten the pinions lwheld their arms, and the culprits
turned to ascend the fatal ladder, which they medintlowly and deliberately.
Having gained the drop, and communed for a few tm&uwith the Presbyterian
Clergyman, the ropes were put over their necks,tardily adjusted. Before Doctor
Lang quitted the fatal drop, Parker at length cesée his guilt of the murder -- his
inexpressive countenance undergoing a perceptitdeation, and, for the moment,
assuming a demoniacal turbidity and darkness. h&sfinishers of the law were
closing their preparations, and as the sound af tegeating footsteps died away on
the ears of the condemned wretches, there was fuh @awuse. At length, on a signal
from the Under-Sheriff, the executioner laid hofdtwe protruding lever, and with a
sudden movement withdrew the supporting prop. D@lirthe drop, with one short
loud clap, and the culprits swung in pendulous ggorhe limbs of Grier, who was a
tall muscular man, quivered horribly for some me#ysic], owing to the shameful
negligence, or inexpertness of the executionesstast, it would seem, for the rope
had twisted round towards the nape of his neckrkdPato borrow the ordinary
phrase, “died easy; and Penson, after twirlinghdotapidly for a few moments,
shewed but few contortions of limb. The fatal ceo@y over, the guard trooped
away, and the assembled group gradually dropped off

After hanging nearly an hour, the bodies wereel@d into the rude coffins
prepared for them -- those of Grier and Pensongbeamveyed away for interment.
Parker's to be anatomised. [¥] On removing theecioyg from the face of the latter,
the countenance did not seem to have undergonecasyderable change. There was
a frothing about the mouth, which remained sliglihened, and a livid hectic in the
cheeks; but the agonised eye, though it exhibliedikity of death, was open, bright,
and keen. The pericranium was not such a one agvimduce us to turn converts to
Gall or Spurzheim.
Three culprits are still in the condemned cellgl an the chain, the day of their awful
exit not being yet announced to them. The heagynshwhich the legs of condemned
malefactors are ordinarily loaded with, we thinkghti very well be dispensed with,
without offending justice or humanity.
See also Sydney Gazette, 29 September 1829.

[*] In this, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death. See R. v. Butler, July 1826.

Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for Better Preventing the Horrid Crime of Murder),
the judge was empowered to order that the body of the murderer be hanged in chains. If he
did not order that, then the Act required that the body was to be anatomised, that is, dissected
by surgeons, before burial. The most influential contemporary justification for capital
punishment was that of William Paley, The Principles of Moral and Political Philosophy, 1785,
reprinted, Garland Publishing, New York, 1978, Book 6, chap. 9. He argued that the purpose
of criminal punishment was deterrence, not retribution. As Linebaugh shows, the legislature's
aim in providing for anatomising was to add to the deterrent effect of capital punishment. In
England, this led to riots against the surgeons: Peter Linebaugh, “"The Tyburn Riot against
the Surgeons"”, in Hay et al. (eds), Albion's Fatal Tree: Crime and Society in Eighteenth-
Century England, Penguin, London, 1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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AUSTRALIAN, 14/10/1829
Supreme Court of New South Wales
Dowling J., 9 October 1829
AFFAIR OF CLINCH AT NORFOLK ISLAND.
CRIMINAL COURT. FRIDAY.
Mr. Justice Dowling having entered and taken hist sdbout ten o'clock in Court,
which gradually became much crowded, a considerpimeortion of the audience
being military, the usual formula of swearing in Gommission, reading over
indictment, and so-forth, ensued. Three officdrthe 57th, two of the 39th, and two
on half pay, composed the Commission. [1]

The Clerk of the Court next read aloud the ident of

EDWARD WRIGHT, Captain in his Majesty's 39th regiment of foot; the wilful
murder of PATRICK CLINCH, a prisoner of the crown at Norfolk Island, onI20t
October, 1827; and for aiding, abetting, assistamgl councellindpENNIS TUNNY,
serjeant, andENNIS REID, private in the same regiment, to slay the saigidka
Clinch, --- to which in a firm tone of voice theigner pleaded not guilty.

Mr. Wentworth opened the case for the prosenutio words pretty nearly as
follows:-
“May it please your honor and gentlemen of theyJucannot address you on the
present occasion without feeling it to be the ndifficult task that ever devolved
upon me through the whole course of my professi@maaker. The duty which
devolves upon you, gentlemen, is equally unpleashuat | am sure it will be
discharged faithfully. The offence of which theéspner stands charged, is one of the
gravest character. Gentlemen, | am not afraichgftaas on your minds, but the fear
of being suspected of such bias may be injuriout¢oprisoner. The only object of
the prosecutor is to attain the ends of publicigest If after the evidence has been
gone through with, you should entertain any douis; will give the prisoner the
benefit of them. The evidence to be produced ppst of the necessary allegations
will prove, notwithstanding the prisoner was naegent, that the death of the prisoner
Clinch originated through his orders. It will agpéy evidence that a few minutes
after the prisoner Clinch had been taken into dystthe prisoner ordered two of his
corps to go and do their duty, asking them if tkegw what their duty was. It will
also be made to appear, that they went to the pldere the prisoner was lying,
surrounded by men, and shot him. Gentlemen, ibV@ these allegations, with them
| am confident you will not swerve from the disofpaiof your duty.
| shall now lay the case more fully before you. witl appear in evidence --- the
prisoner Clinch, some days previous to the traimaah question, ran away from he
settlement, and while at large made some despatt@epts on the lives of several
people, and that while the prisoner at the bar wal&ing out, Clinch made a charge
upon him, no doubt, with an intention of causing ftiodily injury, or of taking away
his life. On prisoner's returning home, it will peoved, that he was heard to say,
blood required blood, and he would have it. Therapt on prisoner's life, no doubt,
excited a bad feeling against the man. A few dafysr, while sitting in the
government-house with Lieutenant Cox, they headisurbance, and called out the
guard. Prisoner taking a party with him went toestain the cause of riot, and left
Lieutenant Cox with orders to come to his assigariche heard a bugle blown. At
the time this alarm was given, | will prove (cont&u the learned gentleman) that it



New South Wales Inquests, 1829; 08 June 2008 15

proceeded from the hospital where the prisonerc@lihad come, and where he
frightened a man named Gorman, and that it was e sthouted. The object of
Clinch's going there, was, he stated, to take sgowernment property, perhaps a
blanket, to shield him from the inclemency of theather. But, gentlemen, it is
immaterial whether he went to rob or to kill Gorm&®everal men were present at the
death of Clinch. Among them was a man named Srsitice dead, and others,
severally named McCabe, Howell, and Burke. They €dinch endeavouring to
escape from the hospital, when a running fight tplaice. Clinch was armed with a
pole, bearing a knife at the end of it. To effeis escape, he had to cross a creek.
The pursuing party was therefore enabled to inrend arrest him alive. In
securing him they cut off two fingers, and beat hom the head and body so
desperately, that he roared for mercy, and fell gletely exhausted. Gentlemen, |
take it if the man had met his death in the hufrgwrsuit, the killers would have been
justified, but yielding and being killed afterwardbe offence has become murder.
McCabe will prove that he told he prisoner, Captinof the capture Clinch, upon
which the prisoner dispatched Daniel Tunney andié@dreid, saying to them, "do
you know your duty - that they replied “yes," d@hein that prisoner said "mind you do
it." They then went (continued the learned Coynselvhere Clinch was lying, and
ordering the people out of the way, who surroundied, fired at him, first one shot,
and then the other. A short time after the prisaceame up and applauded them,
saying they had done their duty, and ordered tlty lato a barrow to the hospital,
and when arrived, said jocularly to the Doctorn gau do any thing for him." After
the deed had been done, the prisoner, it wouldrdweed, had returned quite elated to
the garrison, and in high spirits, on the deatlhefman, and said we have done for
him in the swamp - no doubt feeling happy thatrren who had attempted his life
was dead. Gentlemen, the prisoner took care heldwnat be present at the
transaction. He said when he saw the body, heiser you had done it than I." | will
prove that after he had given his orders to the sofiers, he proceeded to the
quarters of the civil officers, which, by the plahold in my hand, lay towards the
further end of the Island. It is impossible to jemture what his object could have
been, unless to impress on their minds that henleadand in it, and he even asked
them what shots had been fired, feigning not toakitlee meaning of the firing. The
next day he said to Lieutenant Cox, ‘| have givepoand to Meehan to create a
diversion." Lieutenant Cox said ‘they say he i$ e man." "O,' (replied the
prisoner) ‘never mind, never mind." This, with lesnduct at the civil officers
guarters, shews on whom he wished to throw the .omdsntlemen, these are the
simple facts of the case. It is not contended,caarit be, that a mutiny existed on the
Island. It will, however, be impressed upon younds, that such was the case, and
that such an example was necessary. Gentlememtdbink that would make out a
justification for such an act as this, to instifrge into the minds of these persons.
Why not have sent Clinch to this Court to have takeés trial. There were officers
enough even there to have tried the man, at symdriad. When the man's fingers
were cut off, when he cried for mercy, and was kedcsenseless, what pretence did
there exist for shooting the miserable being likdog. Gentlemen, | am satisfied
from evidence and from affidavits, that no mutingiseed. | shall call Lieutenant
Cox, who was at the time second in command to peisovho will prove that there
was even no disposition to mutiny. | am satisfied statements which | shall lay
before you will have due consideration. Gentlentka,case of the prisoner at the bar
appears more like the case of Governor Wall thanadimer to which | can at present
refer you. Gentlemen, | shall only add, if aftedliee consideration of the case on one
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side and on the other, you are of opinion there avgsimmediate danger of a mutiny;
that Captain Wright had not time to give the matmia. If you are of opinion the
circumstances were so cogent, then you will be ddargive the prisoner the benefit
of such an opinion."

Having nearly thus stated the case, the lea@Qmethsel proceeded to call witnesses.

LieutenantCHARLES COX deposed, that he was at Norfolk Island on the 20th
October, 1827, in the capacity of Magistrate andigtant Engineer, where he messed
with prisoner. While they were sitting after dinnen the evening in question,
between eight and nine o'clock, hearing a noigkearmprisoner's camp, and a shot fired
in the stockade, witness said what's that. Captaight got up, and took the candle,
which went out, requesting witness to light it, ethiwvitness did. Three times witness
said | will not light it any more. | must go toettsoldiers, to whom witness went, and
found them turned out. Captain W. came up a shoe after, and after making some
enquiries, ordered 30 men to file off from the tjgto fix bayonets, and load, and
proceed to the place whence the noise proceedéthesd heard no noise in the camp
at the time, but there was a report abroad thatptismners were surrounding the
place. Witness heard a buzzing, when Captain ered the men to load. Witness
said don't waste the ammunition, but if you witl hlee go | will see what's the matter.
Witness was not allowed to go. Captain W. orddred to remain, and if he heard
the sound of a bugle, which he carried with himfness was to come to his
assistance. Witness went out in front of the gowemt-house to listen, and about
half an hour after prisoner left him, heard fouotshfired, and saw the flash. About
half an hour after this withess saw prisoner, wéid shey had settled Clinch, and that
he had had him wheeled off to the cell yard. Gapfd. mentioned Clinch's name,
and appeared to witness rather pleased that thevasikilled. After this witness and
prisoner had some punch together, and talked ¢weatffair. Prisoner told witness
that Clinch had made resistance. Next morning eggénsaw the body of Clinch
brought out and placed on a platform in an area dsechurch service. The body
was pierced with four gun shot wounds. The heasl bvaised and battered, and the
left hand nearly cut off. Captain Wright addresske prisoners as follows:
“Prisoners, you see the body of Clinch before ydou see what he has brought
himself to, through his conduct. What, even if yoare to take the Island, what
benefit would you get by it. All the benefit yowuld get would be an idle life for
two or three months. A vessel would then arritiee- signal would not be answered -
the vessel would return to Sydney, and a force thattwould take you all prisoners
and you would all be hung." Before this event, @apW. had told witness that
Clinch had made an attempt upon his life, and tieahad great difficulty in escaping,
and that he had sent a party in chase of him, aslalout telling witness the orders
he had given them, when witness told him he hatebabt, as if any thing happened
he might be brought up as a witness against hichtfzat if he shot the man he would
have to answer for it in the Supreme Court, fdialgh the man was a prisoner of the
crown, he (Captain Wright) was not justified in eting him; owing to which
prisoner did not tell witness the orders he hacemiv After the death of Clinch,
prisoner told witness that he had given Meehanwngmote. Witness enquired for
what? he was answered because he had done hisauwtell. Witness replied, |
understand Meehan is not the man. Prisoner s&@dnéver mind, it will throw it off
the shoulders of the right person.” Witness nevieserved any appearance of
insubordination amongst the prisoners on the Islaitdone man only had been
opposed to Clinch, witness, thought it might haeerbjustifiable to have shot him
but with the number of prisoners that had been redl®ut against him, it was
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certainly a most extraordinary measure. Witness poisoner that shooting men in
the way described would not answer. Witness angoper had frequent
misunderstandings.

On cross-examination by Mr. Rowe, witness staled an examination respecting
the death of Clinch had taken place at Norfolk ndlabut that no person was
committed for trial. That the minutes of the casght to have been forwarded to the
Governor, or Attorney General. That witness insgmuence of the representation of
prisoner, respecting Clinch, advised him to tarlibdy of Clinch over, and hang him
at the yard-arm, and not to think that witness wogive him any advice that he
would not take himself, and be equally responsible the act. Witness further
persisted, that he did not believe the Island teeHaeen at the time alluded to in a
state of mutiny, and that he never taunted prisabeut taking his trial or holding up
his hand. Witness would not injure prisoner byimggvfalse testimony. He and
prisoner differed on legal points, but witness stesl that he did not suspect any
mutiny on the part of the prisoners.

JOHN CAVENAGH, a prisoner of the crown, was at Norfolk Island 1i&27.
Knew Pat. Clinch, and saw the constables in purduiim on the night in question,
observed several of the military pass, and a dimod after heard a voice say stand
clear, when some shots were fired, but could npthsav many; saw the body next; it
was bruised and battered, and some of the fingers wff.

On his cross-examination by Mr. Norton, witneted that he did not consider the
blows and bruises would have caused death ---hadtad been ten months in the
hulk, and did not know what he had been broughoup

EDWARD MCcCABE, [2] another prisoner of the crown, had been agrseer at
Norfolk Island at the period of Clinch's deathppased prisoner of Clinch being in
the hands of the constables who were in pursuitiraf upon which prisoner ordered
serjeant [sic] Tunney to take a file or two, aneéyhbis orders. Went in obedience to
the commands of prisoner to ascertain what had deee. Heard the report of a
musket, and presently after a second. Subsequeeitigld the dead body of Clinch,
whose fractured skull a soldier struck with thetbend of his musket, for which
prisoner called the soldier a scoundrel, and comdedrthe party to fall in and do
things soldierly. Heard prisoner ask if all weegisfied. The affair occurred within
twenty yards of the camp, the prescribed distareyomd which a garrison order
directed no prisoner to venture without due leawader pain of death - in his
(witness's) opinion, this place was double theadist. Prisoner said the distance
need not be measured if withess was satisfied. c@8s examination witness,
admitted he had been repeatedly flogged. Thdakies never equalled four hundred
at atime. That he never conversed with Lieute@ant about Clinch's death, and that
he had seen an instrument resembling a club, @abhoeg¢ and a half feet long, armed
at one end with a knife seven inches in haft aaddl reported to have been used by
Clinch, but could not find out that any of the aifly had been wounded by means of
it.

ADAM OLIVER, a constable at Norfolk Island during the aboveqgoke swore he
assisted a corporal of the 57th, to capture Climechp was armed with the club
already described, and defended himself with vigbrafter being struck at and
knocked down several times, when utterly defenselesrgeant Tunney and two
privates appeared, and calling to witness and thers to stand back, fired at Clinch,
who fell in a sort of creek, about twenty rods frthma camp, and fifty from the house
of the Commandant.
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WILLIAM BRUCE, watchman, was one of the party who captured Glind/hen
quite secured, from five to seven minutes aftendelisarmed, and as he lay entirely
at the disposal of the party, the prisoners orisland not having shewn the slightest
disposition in the world to interpose for him, theldiers appeared as described, and
crying out if that was Clinch, bid the party stacidar, when they fired, and shot the
defenceless wretch.

CHARLES DAVY was a patient in the hospital, whither the deadybaf Clinch
was brought, and tumbled out of a barrow on therfloPrisoner said, addressing the
Surgeon, Doctor, if not too late, restore him, deidhim take the course of law.
Another witness, named William Holt, deposed tlwe# prisoners on the Island had
evinced no disposition whatever to mutiny.

JEREMIAH GALLIVAN, a private soldier of the 29th, deposed that & tva who
called on Clinch surrender, to which the latterlisgpwith threats against the life of
witness, some of whose comrades he could not swkay seeing witness's danger,
shot Clinch then and there. Heard prisoner, whe afout three hundred yards
behind, exclaiming - ““sergeant do your duty," andcoming up in about ten minutes,
ask how far distant they were from the camp; onciwhiand ascertaining it was
beyond the prescribed distance, prisoner addedttibagoldiers had done their duty,
and warned them, that any prisoner taking to thehtshould be served in a similar
way; and that about a fortnight previously, thergan had turned out under arms,
expecting a mutiny and attack from the prisoners.

-- TUNNEY, sergeant of the 39th, deposed, that finding @licentending against
CorporalMEEHAN, whose life he considered was in danger, and nowing the
people who stood round were constables, but tleat Were assisting Clinch against
the corporal, called --- ““stand away rascals,|bshoot you," and instantly, with the
private, Daniel Reid, who accompanied him, firedhva eight yards distance at
Clinch, who fell dead. After this Captain Wrigtdre up, and ascertaining the deed
was done within more than fifty yards of the cantpir(y being the forbidden
distance) applauded the soldiers for having doee& ttuty, and hoped the prisoners
would take a wholesome caution from it. Understdiogl order of the prisoner to
witness to attend to the admonition --- “You kngaur duty," referred to the
established rule of firing on a runaway resistingrefusing to surrender, and that
under this order, and conceiving one of the sdklieres to be in danger, he had shot
Clinch. McCabe had not told prisoner in witnesplgesence that Clinch had
surrendered. Thirty men, witness was sure, hadeen ordered off by the prisoner.
Daniel Reid, private in the 39th, on setting outhmergeant Tunney, heard prisoner
say, sergeant, "do your duty - you know your dutysaw Clinch fighting with
Corporal Meehan, whose head appeared to be cutiumsting against the whole
party, sometimes kneeling, at other times gropindiis hands and feet amongst the
rushes. There did not seem to be any chance @sbk&ping. Heard no caution from
Tunney to the constables to stand off, but firedChbch, as witness thought, in
execution of his duty.

Here Counsel for the prosecution, Mr. Wentwoaitreed to close the case, and sat
down.

Mr. Justice Dowling having complimented the tesdt Counsel on the extremely
delicate, proper, and able manner in which he lmwucted the case, put it to the
officers in the jury-box, without going into evide®y which he deemed conclusive for
the prisoner, to record their verdict. [3]
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NOT GUILTY was pronounced, with scarcely a motigehesitation, and Captain
Wright was instantly discharged from the bar. Twurt then adjourned, it being
nearly eight o'clock. [4]

[1] For commentary, see Australian, 14 October 1838ll, the editor of the Monitor,
made the initial complaint about this killing. Argeant and a private soldier were
first charged and held to bail, until Wright, thenemanding officer at Norfolk Island,
came forward to be tried in their stead. The sp&lhad merely followed his orders,
Wright said. The Australian noted a number of Gddiin the trial. Wright had been
a member of the criminal jury many times even affter death of Clinch, including
being a juror on a prosecution against Hall, whs Wwa own virtual prosecutor. Two
members of Wright's own regiment were on the joryHis trial. The witnesses were
also men who had previously been held to bail fanstaughter, and were the
immediate instruments of Clinch's death. Halldeteed the editor of the Sydney
Gazette for libel over this issue: see Hall v. Miaahd (No. 3), 1830.

In its usual way of favouring authority, the Sydn&pazette, 10 October 1829,
described Wright as a "gallant officer”. On 13 @hetr 1829 it said "never was so
grave a charge so miserably supported”. On 15B@ctb329, commented on the case
again, saying that it had placed Wright under uassary stress, only to break down
when a witness "bears down all that had been puslydorought against him ...The
prosecution broke down with its own weight of trdsfhe fact that the prosecution
barrister admitted that it had broken down was Witggvictory. There could be no
suspicion of a biased jury, the Gazette claimea Glazette's report of the case was
published on 13 October 1829.

See also Historical Records of Australia, Seriegdl, 15, p. 245 (British government
requesting information about the case). Goverraniily sent a despatch to Murray
about this case on 21 July 1830 (pp 594-599). Mbaitor had published an adverse
article about it, claiming that there had beenecap. The governor, however, said
that "the Trial of Captain Wright was the resultasf foul a conspiracy as was ever
engendered.” The conspirators included Lt Cox twedconvicts. Cox had earlier
been brought to a Court Martial by Wright. Govariarling said that Cox was a
tool of a faction which included Hall, the editof the Monitor, Wentworth and
Robison, and that Cox was not of a sound stateirnd . mDowling also sent a report of
the trial, which was much longer than those puklisin the newspapers. See also
Darling to Murray, 27 July 1830 (pp 626-627). Qehhlf of the British government,
Viscount Goderich replied to the despatch of 2¥ 1830 on 23 December 1830. He
said that Wright should be informed that the Bhitigovernment considered him
completely free from the remotest suspicion of wrdeing in the death of Clinch (p.
863).

In 1830, three other soldiers were tried and ateplibf murdering a man in custody:
Sydney Gazette, 14 August 1830.

[2] McCabe was committed by the magistrates todstaal in the Supreme Court for
perjury over his evidence in this case: Sydney @G@z81 October, 26 November
1829; Australian, 21 November 1829. The Sydney e@azthought that the
magistrates should have had jurisdiction to try himemselves: 26 November, 1
December 1829.

[3] The Sydney Gazette, 13 October 1829, saidttieat'Learned Judge then told the
Jury that Mr. Wentworth had done himself infinitenour by the manner in which he
had presented this case to their notice. He nowlidly admitted that the evidence
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did not sustain it, that it had broken down under, tand it was their duty to dismiss
the accused with honour from the bar by saying &s Mot Guilty."

[4] For a similar, quick acquittal of a fellow ofer by a military jury, see R. v. Lowe,
1827.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 16/10/1829

Supreme Court of New South Wales

Dowling J., 12 October 1829

MURDER BY A MANIAC.

CRIMINAL COURT. MONDAY.

Before Mr. Justice DowlingJAMES MACMANUS was indicted for the wilful

murder ofEDWARD VALES, at Parramatta, on the 4th of Octoberhaf is, the trial
took place only eight days after the death of the victim. On the insanity defence, see also
Sydney Gazette, 4 September 1830.]

Dr. Wardell, for the prisoner, urged that themnveas unsound in his mind at the
time of committing the murder.

Seven officers were then sworn to determine hdrethe prisoner was sane or
insane at the time charged.

Rev.SAMUEL MARSDEN deposed, that he had known the prisoner, but was n
aware of his derangement till within the last teaysl On the 3rd of October he
observed the man pulling at the tomb-stones inaRaatta church-yard, by which he
tore off two of his finger nails, and on the Sundasening subsequently, about five
o'clock, he again beheld prisoner, who then betrayderanged state of intellect, and
seemed to be incapable of judging right from wrong.

Mr. Marsden's coachmaGEORGE SAVAGE, deposed, that he went to bed on
Sunday evening, Oct. 4, about nine o'clock, andtlshafter heard the prisoner walk
out of a house opposite, and begin counting ths sigfar as nine; the man continued
after this walking up and down for about an houwt arhalf, talking all the time most
incoherently; about twelve o'clock, hearing a crashroken glass, Savage continued
to depose, that he got up and alarmed the chieftable, who dispatched a sub-
constable with him to the church yard, when afteémluing over the gate, and
glancing an eye about, he spied the maniac in dl $odge, sprinkling water about
him; on getting nearer the door, the maniac wascheacry, "~ I'll wash my hands,
and wash them clean;" as he turned to wash hissh&aage ran up to the door, and
pulled it to -- then opened it a little, and peepstien the maniac flung water in his
face, saying, “thou art saved;" Savage said, , #@eme along with me, and I'll take
you home to your brother's;" Macmanus replied,h;"o you know me, | have
conquered the devil;" on looking round the roomé&ggevbeheld a dead body stretched
along the ground, the neck and face of which wexspdrately lacerated, an axe lying
near it appeared to be covered with blood; Savagriened to the constable outside,
he's killed old Neddy, meaning deceased, who wagedads of age, and both secured
Macmanus in the church-yard a short time, aftendpebliged to knock him down, as
he defended himself furiously.

Mr. Justice Dowling having put it to the Comnussto say, whether from the
evidence that had been adduced, they could coridqrisoner as a madman, or one
in possession of his intellects. Without retiriagyerdict was returned, that the panel
[sic] was of unsound mind at the time of committthg act described.
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The Judge then directed, that the prisoner shbalkept in close confinement till
his Majesty's pleasure be made known upon the stibjich in all likelihood will
be a period of 10 months.

The prisoner did not exhibit any symptoms of insaat the bar.

[*] According to the Sydney Gazette, 15 October 9,8the court sentenced him to
confinement at the Lunatic Asylum during His Mayespleasure.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1830

MAITLAND MERCURY, 2/84, 10/08/1844.

DEATH.

On the &' instant, at the residence of her son, Andrew L&sg,., of Dunmore, in the
75N year of her ager, Mrs. Mary Dunmore, relict of thee Mr. WILLIAM LANG

of Dunmorewho perished at sea on his way from Paterson’s Rivéo Sydney, by
one of the small coasting vessels that were thenotily means of conveyance by
water between this district and the capitatthe year 1830.

SYDNEY GAZETTE, 29/05/1830

Supreme Court of New South Wales

Dowling J., 28 May 1830

FRIDAY MAY 28th.

(Before Mr. Justice Dowling.)

HENRY MUCKLETON was indicted for the wilful murder dfIARK KING , and
PATRICK CUFFE, THOMAS WALSH, and WILLIAM BROWNE , as
accessaries present aiding and assisting, at MoBzty, on the 19th of February last.

Mr. W. H. Moore, conducted the prosecution.

From the evidence adduced in this case, it appethat the prisoners, from what
motive could not be collected, concerted togetltertake away the life of the
deceased, a fellow prisoner at Moreton Bay. Ordénepreceding the commission of
the murder, the prisoners were seen in the bamaok, to which they had been
confined for refusing to go to work, consulting étiger for some time. One of them
(Cuffe) had a falling axe with the handle cut shed that it could be used like a
tomahawk, which he gave to Walsh, who concealathiterneath his bed. Neither
this circumstance, nor that of the axe being temefl to Muckelton in the course of
the same evening, excited the particular attergiothe witnesses, as a plan appeared
to have been in agitation among the prisoners ¢albout of the barrack, and it was
supposed the axe was to be used in the attempiveBe two and three o'clock in the
morning, however, the prisoners being at that t@hén bed, and the greater number
asleep, one of them who had occasion to get upQG#¥e and Walsh in a corner of
the room in conversation, and heard Cuffe saytlibatould ““have nothing to do with
it; they must do it among themselves." Walsh hadee under his arm at the time.
Shortly after the witness returned to bed, he haandise of blows, and on directing
his attention to the quarter whence the sound pae® saw a hand moving up and
down over the bed of the deceased, as if strikingraber of successive blows. The
witness kept his eyes fixed on the spot, and d#jirsaw the individual by whom the
blows were given lie down in the bed next to thiathe deceased, and in which the
prisoner Muckleton slept. About the same time, tla@o withness who also had
occasion to rise in the night time, passed the dedhe deceased, and saw the
prisoner, Muckleton, striking the deceased on thadhwith an axe, as if he was
chopping wood, while another man, who, from circtanses, he had no doubt was
Walsh, held him down in the bed. The cry of murdexs immediately raised, and
upon the Superintendent entering the barrack, apaam®d by the guard, one of the
witnesses immediately pointed out Muckleton asnia® by whom the deceased had
been wounded. Upon examination the axe was founthe prisoner's bed, and
several traces of blood on his person. Brownetaken into custody in consequence
of having been seen in conversation with the oflteoners on the day previous to
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the murder; but none of the evidence otherwisectdte him in any way, but for his

confession taken before the Commandant, Captaian,cand made also, when in the
cells, to Dr. Cowper, that he, together with théeotprisoners, had concerted to
murder the deceased. The deceased had thirteisadnwounds on his head, one of
which penetrated to the brain just above the ead, another nearly seperated the
upper from the lower jaw; notwithstanding which liregered three days in hospital

before he expired. When called upon for his defetize prisoner, Muckleton, said he
was guilty, but that the other men knew nothingt.ofThe other prisoners denied the
charge, and called two witnesses for the purposmpéaching the witnesses for the
Crown.

Mr. Justice Dowling minutely recapitulated théole of the evidence, pointing out
those parts of it which most materially affected several prisoners. With respect to
the prisoners charged as being present aiding ssidtiag, His Honor told the Jury
they must be satisfied that they were so beforg ¢beld be brought within the scope
of the present information. It was not necesshowever, that there should be an
actual presence. If they were in a condition tovkrwhat was doing at the time,
although they were not actually looking on at tlenmission of the murder, they
were constructively present. Thus if one man stabdhe door of a house while
another went in and committed a murder, he who mdesoutside, would be properly
charged as being present aiding and assisting;anas indictment for killing a man
in a duel, the seconds were equally principals vhittn who actually pulled the
trigger, as being looking on at the time. Buinfconsequence of a preconcerted plan
formed among several others, one of the party shooinmit a murder without the
others being in a condition to know when it waspeérated, then, although they
would be equally amenable to the law as accesdagiese the fact, they could not be
found guilty on an information charging them witéitg present aiding and assisting.
Bearing these observations in minds the learnedelutvited the particular attention
of the Jury to the evidence as it affected theopiess, Cuffe, Walsh, and Browne; for,
with respect to the guilt of the prisoner, Muckletélis Honor apprehended no doubt
could exist if they believed the witnesses, indeleely of the avowal which he had
made in the dock.

The Jury retired for about half an hour, andimetd into Court with a verdict of
Guilty against Muckleton, and acquitted the othesqmers.

The learned Judge then pronounced the awfuéseatof the law on the prisoner,
Muckleton, and ordered him for execution on Mondeaxt.

The other prisoners were remanded on the matidhe Crown Officer, who, it is
understood, will present another information agathem as accessaries before the
fact. [*]

See also Australian, 4 June 1830.

[*] These three prisoners were subsequently aaglitnf this offence as well:
Australian, 4 June 1830. Muckleton was hangedloMay 1830: Sydney Gazette, 1
June 1830.
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AUSTRALIAN, 03/09/1830

Execution, 30 August 1830

On Monday,BROGER, a black native, was hanged at Campbell Town, tiier
murder of a stockmanJODHN RIVETT] , some time ago, in the interior of the
country.
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Four other culprits suffered the day following; ahd two men, McGibbon and Maas,
[*] who were not many days ago found guilty of wars forgeries on the
Commissariat Department, paid the penalty of the dh Liverpool, on Wednesday.
This expenditure of human life is appalling, andulbly so, when the little
amelioration produced by the frequency of capitahiphments, generally on the
surviving part of the depraved, and the exhibitidrihose spectacles in particular, is
considered, ~"Whose sheddeth man's blood (unrigktgpoby man, shall his blood be
shed." Murder merits death by the hands of thegimam; and arson and highway
robbery, when attended with aggravated outragelserel are few other crimes, we
think, the odds against the commission of which Wwé much augmented by the
terrors of capital punishment. The stoutest sadedgiagainst rapine will lose their
force and influence by a too common use. Whatmliion of crime did the common
spectacle of criminals, hanging in gibbets at fi@tsof the elements for years, as was
once the fashion of the law, in the realm of Endlagver produced? The very crow
stuck up daily, without intermission, to scare awatgrlopers from the corn field,
soon becomes an accustomed sight to the tribe rajedi free-booters. And so is it
with Jack Ketch and his noose. Hard labor andasgliconfinement have terrors in
prospect for the generality of offenders, who wouatat unwillingly exchange the
pleasure of a feat, for the chance of escapinmate connection with “"JACK," and a
“cist of his office.”

For another account of the execution, see Sydnegtta 31 August 1830.

The Sydney Gazette, 26 and 28 November 1829, reported that Broger was committed for trial
on 23 November 1829 on a charge of murder. The Gazette reported the trial on 26 August
1830 (the trial having been held at Campbelltown on 20 August) as follows: "Broger, an
aboriginal native, was indicted for the wilful murder of John Rivett at Shoalhaven, on the 6th
of February, 1829 - Guilty, Death. Ordered for execution on Monday the 23d instant." His
execution was then postponed for a week.

In this, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death. See R. v. Butler, July 1826. The Act restricted
the opportunity for clemency in murder cases: see Australian, 5 August 1826, pp 2-3. By s. 4
of the Act, the judge was given power to stay the execution; for an example of that, see R. v.
Fitzpatrick and Colville, June 1824.

The Archives Office of New South Wales has a file called Miscellaneous Correspondence
Relating to Aborigines (5/1161), which contains a list of all Aborigines tried before the
Supreme Court between May 1824 until February session 1836 (pp 271-273). Broger or
Brogan was the first on the list after Tommy, who was tried and executed in 1827 (R. v.
Tommy, 1827). Broger's alleged accomplice, another Aborigine called George Murphy, was
held in custody in Argyle, but escaped. He was later found drowned: Australian, 4 September
1829; Sydney Gazette, 28 November 1829. See also R. v. Ballard or Barrett, 1829.

The Sydney Gazette reported the following on 27 July 1830: "A black native, known in Sydney
by the name of Bumble, who was formerly sentenced to death for his murderous exploits, but
obtained his Excellency's pardon, has recently been committing some most daring and
attrocious depredations at Brisbane Water. He has placed himself at the head of a party of
his tribe, and from his watrlike threats, and known ferocious character, the persons residing on
the spot, have been deterred from pursuing him. A request for the assistance of the Police
was sent to town on Sunday, and we hope soon to hear that this furious gentleman, on whom
conciliation has produced so little effect, is in safe custody.” No one of this description
appears on the list of Aborigines tried between 1824 and 1836, though the list may not be
complete. This may be a reference to the Aboriginal Defendant case, 1827, to R. v. Binge
Mhulto, 1828, or to a case decided before 1824. It is also possible that the Gazette did not
get the story right.
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On 17 November 1830, Governor Darling announced that Captain Logan, commandant at
Moreton Bay, had been killed by natives: Sydney Gazette, 18 November 1830.

[*] For an account of their trial, see Sydney Gazel7 August 1830; and see Sydney
Gazette, 4 September 1830.
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SYDNEY GAZETTE, 04/09/1830

Supreme Court of New South Wales

Dowling J., 3 September 1830

JOHN KILLIGREE , was indicted for the wilful murder @ANIEL SULLIVAN
at Sydney, on the 14th July.

JOHN SHEA, a private in the 39th regiment, said, | know ginsoner; he was a
soldier in the same regiment with me; on the 14tly,J saw him in the Sydney
barracks, between the hours of 8 and 9 o'clockghit,nvery drunk; he slept on the
same hammock-pole with me; on the 14th July, | vg@scquet on duty that night; |
knew the deceased; he was in bed when the priszame in, and asleep; another
soldier undressed the prisoner, during which timemMas very outrageous, and kept
shouting out, so that two men were obliged to puott to bed; | think he had his side
arms on when he came in; he said several timeshthatould ““kill," but named no
person; he remained quiet in bed for a few minuded, then made a plunge up, and
reached his hand to a belt which hung over his haad drew a bayonet which was
suspended in it, out of the scabbard; it was his bayonet; when | saw it in his hand
| was near the door; he waved the bayonet ovendasl, and fearing that he would do
me some mischief, | got under my own hammock, amchediately after heard the
deceased groan; | went to his berth, and saw tienea stuck in the side of his head;
| called out that the man was killed; the prisosidf remained in his bed, and | pulled
the bayonet out of the deceased's head; theretwerbammocks between that of the
prisoner, and the one in which the deceased latheifprisoner was the man who
wounded the deceased, he must have thrown the &aywcould not have seen the
deceased from where he lay; the two hammocks batilee deceased's and the
prisoner's were empty; other soldiers were in laed,some moving about the room; |
did not see the bayonet leave the hand of thereis® saw him wave it once over his
head; he had no bayonet in his hand when | sawiro8ellivan's head; | afterwards
ascertained that the bayonet belonged to the misby the number; the deceased
died about 11 o'clock the same night in the hokpi@a one had been ill-using or
abusing the prisoner in the barrack room beforevéiet to bed; he came in angry; |,
being on duty, did not like to have my belts pulkdabut, and called a man named
RANDAL McCARTHY to assist me in putting him to bed; other perssms the
affair; after the deceased had received his deatind, the prisoner lay very quiet in
bed, until ordered out to the guard house, | néwew of any quarrel between the
prisoner and the deceased; | saw the prisonerathe gvening, about 6 o'clock, in the
barracks, and he appeared to me to be then sober.

Other Witnesses were called, who merely spokih@écsame facts, and stated their
belief that the bayonet had accidentally left thadof the prisoner.

Several soldiers of the same regiment gave tisorer an excellent character for
good temper and humanity when sober.

The learned Judge minutely recapitulated thdenge, and left it to the Jury to say,
whether the prisoner, intending to do some mischafl thrown the bayonet, or
whether it had accidentally flown out of his handew flourishing it over his head. If
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they should be of opinion that, intending to hwimgbody, no matter whether the
deceased or any other person, the prisoner hadmhtioe bayonet, then his Honor
was bound to tell them, that death having ensuedmsequence of his illegal act, the
prisoner, in the eye of the law, was guilty of mend If, on the other hand, they were
satisfied, under all the circumstances, that thebet had accidentally left his hand,
the offence would be reduced tot hat of manslaughte

The Jury found the prisoner guilty of manslaughgerd the Court, after a suitable
admonition, sentenced him to be imprisoned foreluaendar months.

See also Australian, 10 September 1830.
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SYDNEY GAZETTE, 11/11/1830

Supreme Court of New South Wales

Forbes C.J., 30 October 1830

BATHURST - 30th Oct.

Special commission.

(Before His Honor the Chief Justice, and a Jurllditary Officers.)

RALPH ENTWISTLE, WILLIAM GAHAN, MICGAEL KERNEY, PAT RICK
GLEESON, THOMAS DUNN, and JOHN SHEPHERD, were indicted for the
wilful murder of JOHN alias JAMES GREENWOOD, at Bartletts, on the 23rd of
September last, by shooting him with a loaded gurpistol. The information
contained four counts varying the offence to hagerbcommitted by some of the
prisoners, the others being present, aiding andtamgstherein.

It appeared from the evidence of an assignedasenf Mr. Evernden (the police
Magistrate at Bathurst), that about the latter en8eptember a party of armed men,
some having muskets, and others pistols, cameetéatm of his master at Bartletts, a
distance of about 10 miles from Bathurst, where deeeased was engaged as
overseer; and after desiring all the men upon &mnfto turn out and follow them,
applied to the deceased and told him that he noestapany them; upon his refusing
to do so, the prisoners, most of whom had armd, gavould be much better for him
to go, as they would shoot him if he did not. HE®fused, and told them they were
not game enough to shoot, at the same time opémsrgreast to them. Upon this the
prisoners, Entwistle and Gahan, fired at the dezbammediately after each other.
The deceased put his hands to his breast and called Oh Lord!" and then
staggered into the house. While he was going theatloor, a third shot was fired at
him by Michael Kerney, which penetrated his badlhe deceased then laid himself
down before the fire, and never spoke. The whoka® prisoners were identified as
being present, by two of the assigned servants rofBMernden, whom they pressed
and took with them. Part of the deceased's cloa#tssfound on the persons of some
of the prisoners; two shots were received by tlwedsed about the region of the heart
and one in the back.

The evidence of the two assigned servants walreed in several circumstances
by the testimony of Mr. Everndon and a ticket-aive man in his service.

The Jury found all the prisoners guilty, andtseoe of death was immediately
passed upon them and execution awarded on Tuabeadd of November. [*]

[*] On the same day at the Bathurst assizes, atmenbers of the same gang were
convicted of stealing in a dwelling house. Thewp,twere sentenced to death: Sydney
Gazette, 11 November 1830. All the prisoners vexecuted on 3 November 1830:
Sydney Gazette, 13 November 1830.
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Division of Law Macquarie University

SYDNEY GAZETTE, 27/11/1830

Supreme Court of New South Wales

Dowling J., 26 November 1830

(Before Mr. Justice Dowling.)

THOMAS JONES was indicted for the wilful murder ofLLEWELLEN
HOPKINS, at Sydney, on the 29th October last. The infaglonacharged the
prisoner with having, on the day above stated,ciefl sundry mortal wounds,
fractures, and contusions, on the head of the dedeavith a paling, from the effects
of which he died on the following day.

Mr. W. H. Moore conducted the prosecution; Mhelry was of counsel for the
prisoner.

It appeared in evidence, that the deceased, wdsoupwards of 60 years of age,
lived with the prisoner, who is a milkman, andjfa time the fatal occurrence took
place, resided in Upper Pitt-street, there beingther persons living in the house. -
According to the testimony of several withesses,ghsoner and the deceased always
lived upon the most friendly, and even affectionaens, with each other; and from
the whole of the circumstances developed on thé there can be no reason to doubt
that the prisoner was incited to the commissiorthef rash act which deprived a
fellow-creature of his existence, by the effectgnbdxication, possibly rendered more
violent from some ill-timed provocation given byetideceased; of which, however,
there was no actual proof.

On the evening of Sunday the 29th October, ti®oper was seen in a state of
intoxication, and engaged in an altercation witegghbour, about some trifling milk
score. At this time a paling was observed in laindh Shortly after he was noticed
lying down in the yard outside his house, and,radtdittle time, the deceased came
out and seemed to be endeavouring to persuadeolgmit doors, but not succeeding
returned himself into the house, closing the ddterahim. Presently the prisoner
arose and went in, and after a short time had ethjpsnoise was heard about the
premises, which attracted some constables to tbe apd the deceased was found
standing in the yard, with the blood flowing fromm@und in his head; the prisoner
being all the time shut up in the house, and belgavi a very riotous manner. After
examining the deceased, it appeared to the cosstdlht the cut then on his head
was very slight; and, as he declined making anygehagainst the prisoner, they went
away, first advising the deceased not to go near;, hor to sleep in the house that
night; - a caution which, unfortunately, he negtekcto take. About an hour after, the
uproar was renewed, and where they found a numbpeaple assembled, and the
deceased reclining against he wall, in the yareedihg copiously from several fresh
wounds on the head, and quite insensible. Theomeiswas among the persons
present, and, upon its being asserted by seveaahth had inflicted the wounds, he
asked the deceased if he had beaten him, whorsadfstinctly replied “"Yes," and
then, as if recollecting himself, “"No."

The unfortunate man was conveyed in a cart éoGleneral Hospital, where he
lingered, in a state of total insensibility, tifiet following morning, when he expired.
Dr. MITCHELL proved that the fractures on the skull, and the@sequent
extravasation of blood caused death. He alsodstétat he believed the wounds to
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have been inflicted with a blunt weapon, probabBt tset forth in the information, to
which very considerable force must have been segpli

The jury, after a minute recapitulation of dfletevidence, together with such
comments as the learned judge deemed it propeake nfiound the prisoner guilty of
manslaughter.

Mr. Therry here rose and stated that he hadibong to the court a point of law
which suggested itself to him in the course ofttied, namely, that the jury had not
the power to find a prisoner guilty of manslaughter an indictment for murder. The
learned gentleman then proceeded to state thatoter formerly exercised by jurors
in returning verdicts of manslaughter, in casesreltlee indictments were for murder,
was given them by statute - the 43d, Geo. 3, c. 18w, he contended, as that
statute was wholly repealed by Mr. Peel's Acts, mmdimilar provision in cases like
the present being to be found in the existing arahicode, that a verdict of
manslaughter could no longer be supported on aatmdnt for murder.

The learned Judge overruled the objection. Hbsor stated, that juries had the
power of returning verdicts of manslaughter on éhients for murder, at common
law. The Act of Parliament referred to by coundedd reference merely to the
punishment of the offence of manslaughter.

His Honor, then, after a most impressive addresbe prisoner, sentenced him to
be imprisoned for twelve calendar months.

See also Australian, 3 December 1830.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1831

AUSTRALIAN, 14/01/1831

Supreme Court of New South Wales

Forbes C.J., 7 January 1831

FRIDAY, JAN, 7th. JOHN COOK, JAMES MURPHY, and WILLIAM BUBB,
were indicted for the wilful murder ADAM OLIVER, at Norfolk Island, on the
25th October, 1830; arttODHN WIL SON as an accessary before the fact.

EDWARD MAGENNIS, a prisoner of the crown, and called as a witriesshe
crown, said, "My Lord and Gentlemen of the Courhiew my examination is over, |
wish to say something."

Chief Justice State what you have to say.

My Lord, When this transaction took place, | wasthe gaol-gang loaded with
heavy irons, and almost starved to death. A manedaGascoigne, one of the
overseers at the time, and who is here to-daywaignass, called me on one side, and
told me, that if | did not implicate Wilson, and Kkihy, as well as Cook, he would
have me up to court and get me flogged; so, my Lasd was nearly at death's door
at the time, | was afraid to refuse. | thougtietter to say nothing about it there, but
to wait 'till I came up to this court, to expose theachery and perjury of Gascoigne.

The Chief Justice Then you mean to say, thaitwbu swore against these men at
Norfolk Island is false?

Witness | do, my Lord, and | hope God will fivgyme, as | did it out of fear, and
intended to tell the truth when | came up here.

HENRY GASCOIGNE an overseer, among others, deposed In Oct.l lasts an
overseer of the gaol-gang at Norfolk Island; thieqmers were in the gang; deceased
was assistant overseer; on the evening of the Qéthwhen the gang were returning
from work, | was walking with the deceased behiwtien he observed that the men
were walking out of order, and said he would geviand and set them right; he did go
forward among the gang, and shortly after | heandiae, upon which | went up, and
saw the deceased on the ground, and Bubb strikingak hard as he could with a
spade; after this, | saw Murphy strike the deceasemhewhere about the head with a
reaping hook; | went forward to strike him with aick, when he ran after me; |
escaped, and he threw the reaping-hook after nr; Bliurphy struck the deceased,
he said, several times, "You b----- r, I've settyed now."

This testimony was corroborated generally by othédences. [2]

Mr. ROSS, asst. surgeon of Norfolk Island, examined theybaad found a deep
wound, extending from ear to ear, at the back efiibad, which wound must have
caused immediate death; there were several pudctmoends in other parts of the
body.

The learned Judge summed up, concluding thatdilvas entitled to an acquittal,
as there was not a tittle of evidence to affect hBabb and Murphy, guilty. [3]

Cook, Murphy, and Bubb were accordingly hanged amdl&y last. [4]

Notes

[1] See also Sydney Gazette, 8 January 1831. ISeeRav. Welsh, Australian, 14
January 1831; Sydney Gazette, 11 January 1831.shMeas found guilty of an
assault committed at the island on the same dag.sdil that it was notorious that
prisoners on the island did not care what they saidbf what they accused one
another, in order to get to Sydney. He was septttw death for this assault. He had
been convicted of a street robbery a year eamwvbich led to his transportation to
Norfolk Island.
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[2] See Sydney Gazette, 8 January 1831 for details.

[3] According to the Sydney Gazette, 8 January 183drphy declared that he was
innocent, and Bubb also insisted on Murphy's innoee The Chief Justice said in his
summary to the jury that Bubb and Murphy would héeen guilty even if Cook's
blow had been the cause of death, so long as tlesg engaged in one common
object with him.

[4] For an account of their execution, see Sydnayefie, 11 January 1831.

SYDNEY GAZETTE, 15/01/1831

Supreme Court of New South Wales

Dowling J., 14 January 1831

CHARGE OF MURDER.

ROBERT YOUNG and JOHN HOOPER, were indicted for the wilful murder of
JOHN MASON, by strangling him with a rope, at Newcastle, lo& 6th of July last;
andFRANCISBATTY, as accessory before the fact, at the time arwk @oresaid.

PHILIP JOSEPHS - In July last | was a turnkey in Newcastle gaobmember a
man named John Mason being received into the gatile6th of July last; | received
him from the prisoner Hooper; he was to undergoogaral punishment of 100
lashes; he had not been in my charge long whersdedihim, and suspected he had
gone down into the privy; | sent for assistanceemwla man name®ATRICK
KELLY came round, and | mentioned the circumstancertg Batty, at this time,
was in the gaol-yard, and | told him what | suspdctvhile we were talking, Mason
spoke in the privy, and asked to be assisted tagetvhich we afforded him, and he
was then taken out of my charge by Hooper; in aloutiour after, | saw him in the
strong-room, hanging to a beam by a rope roundéol, and handcuffed; | ordered
him to be cut down, which was done by a man naBidBT ONSHAW; he appeared
to be dead, for | threw some water in his face, lmaever moved; | immediately sent
off for Dr. Brookes, who shortly after arrived, asaid the man was dead.

Cross-examined by Mr. Rowe - | was in the rootemw Dr. Brookes arrived; he
endeavoured to bleed the deceased; Dr. Brookesdessubpoenaed, but is not here
to-day; | can't say what the deceased's intentias w going into the privy; | do not
know that his intention was to destroy himself; wine was taken out of the privy, he
said he intended to get away; | think he could Haweg himself to the beam where |
found him; | tried and found I could, in the samayhad | wished; | tried with
handcuffs on, in the same way | found the deceamadi satisfied myself that | could
effect self-destruction in the same way | found dleeeased; Hooper was turnkey in
the in the gaol for about three years, and wascpiarly attentive and strict in doing
his duty for the last nine or ten months; | meaat the was more attentive to his duty
than formerly.

By Mr. Williams - The vault of the privy into vith the deceased man went was a
place where a man might have suffocated himselfag necessary to remove one of
the boards, and hand him a rope to enable him tawge he could not make his
escape that way; formerly, when prisoners wereet®eive 100 lashes, the surgeon
used to attend, but latterly not; Young was theusger, and came to the gaol that day
to flog the deceased; | do not know that a messagesent to Dr. Brookes to attend;
in the room where the deceased was, there wastagusich persons sentenced to
be flogged are tied; it is in the middle of the mycand the deceased was found three
or four feet from it; they could not flog a manthat place with any propriety; | have
seen prisoners flogged at the post, but never wtieredeceased was found; | had
known the deceased for three or four years, andliev® he was flogged once or
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twice before, but | did not see it myself; | alwagsnsidered him sane, but some
persons used to call him ~Cranky Jack;" | havewkm&'oung about six years, but |
do not know much of his habits one way or the other

By the prisoner, Batty - The deceased was hgnigvo feet under the berth-boards,
and suspended from a beam above; | cannot say wherevere when | found the
deceased.

By the Court - | told Mr. Batty at the door dietstrong room that the man was dead;
“Dead!" said he, and seemed very much surprisbéli¢ve he sent for Dr. Brookes
directly; I have known him as gaoler, and alwayssidered him a very feeling man; |
do not think he would any ill-treatment to a prieoif he knew it; the deceased never
received a lash.

By a Juror - The deceased could have saved lifngen strangulation where |
found him, by standing on the berth: if the man baén flogged, it was the duty of
the gaoler and one of the turnkeys to have beeseptel could have heard an outcry
in the room where | was, had a man been suffefirmgpuld have heard the cry of
“murder” had it been made.

Re-examined - If the deceased had wished to ¢osuicide, he might have done it
in the privy; the soil was deep enough to have Bered a man.

HENRY CANNY said, | am overseer to the General Hospital atddetle; on the
6th of July, | examined the body of a man named Mhbson; he was confined in the
gaol at the time; he was lying in a bottom berththie strong room, with his head
supported by some people about him; | endeavouwediged him but could not
succeed; Dr. Brookes arrived shortly after, ancehtnaway; a mark, which appeared
to be that of a rope, was round the neck of theealssd, but | saw no rope at that
time; | saw a rope afterwards, but | do not knoat ih was the one used, or where it
came from; the deceased died of strangulatiorfalis was dark and livid.

Cross-examined by Mr. Rowe - When | first sae deceased he was surrounded by
some persons who were supporting him; the eyes weddlen, but | cannot say
whether they were closed; the tongue was not betteeth were firmly closed, but
the lips were not; | have been five years and & d\adrseer at the hospital; | have
known Hooper more than four years, constantly egygmloabout the gaol; | never
heard any person complaining particularly of hitingtiter this affair.

By Mr. Williams - Dr. Brookes came three or fominutes after me; a message
came to me on the 6th of July, for Dr. Brookestistgthat the deceased would not be
flogged without he was present; a man narktL FPENNY, an attendant at the
gaol, brought the message; it purported to comm fr. Batty; | delivered it to Dr.
Brookes, who immediately left his house to go te tiaol; | have known Young
upwards of five years, and, as far as | know, he daays acted humanely in his
office; | know nothing against his character.

Re-examined - The message was, that the deceasgd not be flogged unless Dr.
Brookes were present.

By the Court - The deceased had not been puhi$bel examined him to ascertain
that fact.

By Mr. Rowe - | will not swear positively whatas the actual cause of the death.

STEPHEN COLLETT - | am an indented servant to the Australian Agdtical
Company; on the 6th July last, | was in the gadNetvcastle; on that day | saw a
man, called John Mason, in the gaol-yard, alive; riext time | saw him was in the
strong room; | was walking in the yard, and wenthe window of the strong room,
where | heard a great outcry from Mason; | saw hinthe room; together with the
prisoner Young and Hooper; Young had a rope inHaad; which he put over
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Mason's head and round his neck; Mason was hamdtatf this time; when Young
put the rope round his neck, Mason put up his hamg@sevent it tightening round his
neck; Young snatched the rope and pulled it tighihd his neck, and then pulled him
across the room towards the post; he could nohigetup as Mason pulled against
him; he then sent up to Mason, put his hand orslhéilder, and said ““you b--------
I'll knock your brains out;" Hooper at this time svstanding on one of the top berths,
and told Young to hand him the rope and he woultithe b-------- up; Young did so,
and Hooper pulled the deceased up to the pokeadge of the berth, and held him
there two or three minutes, and when he let himrdbw groaned; | saw no more, |
might have been standing at the window about tetutes or a quarter of an hour; |
saw no one in the room but Young and Hooper, ancha named Burtenshaw, but |
cannot say whether he was present all the timel éould not see the whole of the
room from the window; Burtenshaw was a prisonethi, gaol; | saw two ropes put
round the deceased's neck by Young; the first mae taken off; the second was a
larger rope, and had a noose at one end througthwlgaw Young draw the end of
the rope before he put it over the deceased's neck.

Cross-examined by Mr. Rowe - A man namB&#NJAMIN DAVIS was looking in
at the window with me, and | left him there afteg;rhdid not complain to any one of
what | saw, as | did not consider it my place tosdo there were upwards of twenty
prisoners and a turnkey in the yard at this tima,Ithold no person what | had seen; |
never told any one what | had seen until Dr. Breokame; | then told him how
Mason came by his death; | also mentioned it toMoLeod; | was not examined on
the inquest; | did not see the deceased draggetiefiround; | saw him fall, and the
rope fell with him; Burtenshaw was in the roomfa time, looking on; | was under
sentence in the gaol for six months at that timeever had any conversation with
Burtenshaw since about this transaction; the gaade, in which was a turnkey, was
not above half a dozen yards from the window wHeweas looking in; | did not
inform the turnkey of what | had seen; Hooper tteead to put me in the cells once,
but he never behaved amiss to me in the gaol; taerriareatened to put me in the
cells more than once, that | remember; | have negen Burtenshaw since | left the
gaol; I might have spoken to him about this busineshe gaol, but to the best of my
knowledge | never have; | never asked him the measostood by while a murder was
being committed; | was as good friends with hineathis transaction as before.

By the Court - | did not send to the Coroneinform him of what | had seen; the
inquest was held in the goal; | was not examingdjd some constables what | had
seen.

By Mr. Williams - | have seen persons punish®d,| never saw a rope used in that
way before; | cannot swear whether the deceasedphis hands to prevent the rope
tightning round his neck, or to prevent its beimgught down round his body; he was
very refractory.

By a Juror - The rope was put round the topnofipright post which supported the
berths; It was not over a beam, when Hooper lethgorope, the deceased fell flat,
either on the ground or on the bottom berth; Irthiti see what took place after.

WILLIAM BURTENSHAW - | am a private in the 57th regiment; in Julytlds
was confined in Newcastle gaol for a breach ofidis®; | remember a man named
John Mason being brought into the gaol, on theodtbuly; | saw him in the strong-
room; | was called in by Hooper to assist in tying the deceased to get his
punishment; Batty and Young were present; | refusedssist, and Batty said he
would get me 14 days in the cells for it; | remaine the room; | saw the deceased
handcuffed, standing with his hands across a pdd@per struck him a blow under
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the neck, with his fist, which did not knock himwda Young then got a rope and put
it round his neck; the deceased pulled back, andnyaised to let go the rope and
suffered him to fall several times; Young said wauld either tame him or break his
heart; Batty again desired me to assist, and | wenbf the room; Batty followed me
and said he would have me punished if | did noisgsand | again returned to the
room; when | went in | saw Young put a small cosdnd the neck of the deceased,
and give the end of it to Hooper, who pulled theedesed up to the pole; Batty was
not there when | went in the second time, nor dggeé him there afterwards; | saw
Hooper and Young both pull the rope up to the ;palsbd came from the nose of the
deceased, and he was quite black in the face, wheoice at the window of the
strong-room said ~"The man is chokeing," upon whigdy let go the rope, and the
deceased fell; |1 then went out to look for Mr. Batbut could not find him; | went
back again into the room and found Young standinghe midst, and Hooper near
where the deceased fell; Young told me to go outwas not wanted there; | went
out and the men in the yard were then coming imostrong-room, but the prisoners,
Young and Hooper, sent them up stairs; after thigeit to the door of the strong-
room to get some water, when | met Josephs, thdkeéyr who sent me for a knife
with which | cut down the deceased, who was thespsnoded from a horizontal beam
above the berths, and seemed to me, at first, fes was sitting on the edge of one of
them; he was quite dead; neither of the prisonergwwn the room.

Cross-examined by Mr. Rowe. - | saw a man naBeds, and the wituess, Collett,
standing at the window outside; | think it was @tillwho called out “The man is
chokeing;" | never had any conversation with hinowthit after; the strong room is
not very far from the lodge; | did not inform thaader or turnkeys of what | had seen;
| talked to Davis about what | had seen; it usedeotalked about by some of the
confines in the room, but | always walked awayl disl not like to hear it mentioned;
| though that a murder would be committed, from tMhsaw; there were more than
twenty prisoners in the yard, and a turnkey oventhbut | did not mention what |
saw to any one; | swear positively that a man detsould not see the deceased fall,
in the direction where he was; it was up to thet ploat the two men pulled up the
deceased, and not to the beam; | did not see htlredieam till afterwards, when he
was dead; | saw both the prisoners pulling himyas not Young alone, or Hooper
alone, they both pulled; his feet were not pullétitbe ground at all when | was
present; the deceased was very black in the fawkhi& tongue out; | swear that |
heard Collett call out that the man was hangingas$ sent to Newcastle gaol for three
years for having words with the serjeant; | wash®dirs in a cell there, before this
transaction, and 14 days since, for making a repgsinst the present gaoler, for
giving liquor in the gaol, but which report the nsitates held to be groundless,
though they did not send for my witnesses; Hoopas wn the top berth, and Young
gave him the end of the rope, which he pulled un&ibot one turn round the post, and
then put his feet against the post to give him npmwer; Young at that time, held the
rope by the neck, to pull the noose tighter.

By Mr. Williams - Mason was very violent befottee rope was used; | refused to
assist in tying the deceased up, because | didwaott the name of an assistant
flogger; | saw him attempt to strike the two prisos | heard Young say, ~ Mr. Batty,
send for Dr. Brookes, for I'll not punish him befolne comes;" about five minutes
after, | saw him dragged as | have stated; the pestwas pulled up to was
perpendicular; | afterwards saw the body hangingualiwo feet from the post; |
never saw the deceased after | saw him fall, @vé ldescribed, till | cut him down; |



New South Wales Inquests, 1831; 08 June 2008 6

never said to any person that | saw him rise dféefell; the beam to which | found
the deceased hanging was not above five feet fnengrtound.

By a Juror - When the deceased fell, he pitdiischead through the bottom berth,
where there was a board out; before the rope wasght the deceased struck at the
two prisoners; | did not see any one tie up theedsed to the place where he was
found dead; Collett was at the window, but | ameshe could not see the post, to
which they were pulling him up from it; | am posgihe could not.

Re-examined - | am sure it was Collett who chtbet " The man is chokeing [sic];"
| saw him at the window; he could not see the frosh where he stood, but he might
have seen the deceased as he was pulled abouttettemsed was nearer to the
window than to the post at times.

JOHN BUTLER HEWSON, district constable at Newcastle, said, | weno itie
strong-room in the gaol, where Mason was lying dé&ook possession of this piece
of rope, which was hanging on a beam under thé&sths, about give feet from the
ground; these other pieces | found lying in thedtgdf the room; | heard there was
another rope which | asked for, and | got this fildm Joseph Batty; there was a mark
of fresh book on it; | asked Batty how it came #&dyut | did not hear him account for
it; | saw a mark on the neck of the deceased, asaite by a rope; | also saw an
incision in the arm where he had been attemptduktbled; | was present when Dr.
Brookes was there, and saw him cut the deceas¢dehdid not bleed at all; he was
also cut in the temple, but no blood flowed, asta® quantity, not half of wine glass
full; 1 know the witness, Burtenshaw; | spoke tonhon the subject, but only when
looking for the witnesses; he told me that he wasent and saw the transaction, but
did not describe it to me; | heard him give evidemn the inquest; before he was
brought before the inquest he told me nothing paldr, that | can recollect; he said it
was a foul murder.

By a Juror - | was present at the examinatiorthef deceased, when he was
sentenced to receive 100 lashes; it was for thmgagethe life of his overseer; Dr.
Brookes was on the Bench at the time.

This was the case for the prosecution.

On behalf of Batty, the following witnesses weedled:-

Mr. R.C. PRITCHETT, merchant in Sydney, has known Batty nine yeans, a
considers him a humane, kind-hearted man; he isiedaand has children.

Mr. GEORGE THOMAS GRAHAM, a settler at Hunter's River, has known Batty
for three years, and as far as the witness coudigejuhas always found him a man of
the utmost humanity and kindly feeling, and alwhgard him spoken of as such.

T. McQUOID, Esg. High Sheriff of the Colony, has known th&sgner, Batty, for
two years, as bailiff at Newcastle, and subsequest! gaoler, and formed a very
favourable opinion of his character for kindnesd &omanity; believes he was not
disposed to do injury to any body; | appointed lgyaoler at Newcastle, and should
rather have been inclined to remove him for too meftness and lenity.

Mr. EDWARD SPARKE, of Sydney, has known Batty for 6 years, duringolth
time, his general character for humanity and kisdnef heart, has been excellent;
witness never heard or knew any thing of him tocetrary.

On the part of the prisoner, Young, Mr. Williancslled PETER RILEY, a
constable at Newcastle, who said, | know the dexkat was present at his
examination when he was sentenced to receive Eb@dahe said he would rather be
hanged.
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CaptainHENRY STEEL, Keeper of Sydney gaol, said | remember an ingtanc
since | have been in office, when | found it neaegdo put a rope over a man's
person, from his violence.

BARNY DORAN, I know the deceased. | remember when he wasgghtda the
gaol to be punished, on the 6th of July; when hs ta&en into the yard, he asked
among the prisoners for a knife, and said he watittk Bob Young, or any person
who came to flog him, as he would sooner be huma tteceive 100 lashes; he
seemed that day as if he would do any thing.

JAMES WALSH, said, | was in the gaol at Newcastle on the @thiuy; |
remember the day, Mason was dead in the gaol; Moeng coming out of the strong
room, and asked him what they had done aboutdlggifig; he said they could not tie
him up he was so violent, and that they were waitor the doctor to come.

Mr. Rowe called no witnesses on behalf of hisnt] Hooper.

The learned Judge then minutely recapitulatedathole of the evidence, - leaving
the case to the Jury to say, first, whether thengwgatisfied that the deceased came by
his death in the manner charged in the informatsecondly, if so, whether the
prisoners were the persons who put the rope ronadneck of the deceased; and,
thirdly, if the jury were satisfied that they did,sunder what circumstances was it
done? - whether with the deliberate design of dgstg life, or, with a bona fide
intention of drawing him up to the post to recelne punishment? In the latter case,
although the act was criminal, the offence wouldrbiggated to manslaughter.

The Jury found the prisoners, Young and Hoopeilty of manslaughter, and
acquitted Batty, who was discharged by proclamation
The other prisoners were remanded. [*] See alsstralian, 21 January 1831.

[*] Justice Dowling sentenced the prisoners to @hier three months imprisonment,
noting that they had already endured seven moh#re:tSydney Gazette, 25 January
1831; Australian, 28 January 1831.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 12/09/1831

Supreme Court of New South Wales

Dowling J., 7 September 1831

THOMAS LUCAS was indicted for the wilful murder ofCHARLES
WATERWORTH, at Parramatta, on the 20th of July, @@HN ENGLAND as an
accessary after the fact.

The Attorney General and Mr. Crown Solicitor Mo@enducted the prosecution, and
Dr. Wardell, Mr. Therry, and Mr. Rowe defended Eangl.

The evidence having been gone through, which prailyi rested upon an approver,
JOHN MONAGHAN, and several witnesses having stated that theadedewas
known to them by the name OWATERSWORTH. The Jury having retired for
some time, came into Court and informed the Jutthget,as there appeared a variance
between the name of deceased as laid in the infmmaand that which he was
known by the witnesses, they could not agree upeerdict. The learned Judge
ordered the prisoners to be remanded, and a fresbtment to be framed against
them.

[*] The Sydney Gazette, 10 September 1831, reported this trial at greater length. Evidence
was led as to whether the deceased was known as Waterworth or Watersworth. It appears
that he answered to both names. For Justice Dowling's notebook version of the trial, see
Dowling, Select Cases, Archives Office of N.S.W., 2/3466, p. 82; Proceedings of the Supreme



New South Wales Inquests, 1831; 08 June 2008 8

Court, Vol. 58, p. 112, 2/3241. In the former, Dowling summarised the point as follows:
"Where an indictment charged the prisoner with the Murder of Robert Waterworth and it was
proved that the name of the deceased was Watersworth the jury who could not decide what
was his true name were discharged from giving any verdict."

An inaccurate name of a victim was also in issue in R. v. Roberts, Sydney Gazette, 3 and 6
September 1831; Sydney Herald, 5 September 1831; Australian, 9 September 1831. The
indictment named the victim as James Michael Roy, whereas he was in fact James
Mickellroy. Rowe, for the defendant, urged that this was fatal to the indictment, but Forbes
C.J. disagreed. He said that the "deceased was described with sufficient certainty to inform
the prisoner of what he stood charged, and to enable him, had there been an acquittal, to
plead the verdict in bar of another information." (Source: Sydney Gazette, 6 September
1831.) The Australian reported that Forbes said that the ends of justice would be defeated
were such quibbles as to name sufficient to allow a prisoner to be discharged. None of the
newspapers reported this judgment at length. The Gazette and Australian said that the
prisoner was hanged for murder.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 17/09/1831

Forbes C.J., 9 and 12 September 1831

FRIDAY, SEPT. 9.

(Before the Chief Justice.)

THOMAS LUCAS and JOHN ENGLAND, charged, the one as principal, and the
other as accessory after the fact, in the murdeRO@BERT WATERWORTH,
being placed at the bar.

The Clerk of the Court proceeded to read the in&diom, when he was interrupted by
Mr. Rowe, who enquired if that were the informatiepon which the prisoners had
been already tried?

The Attorney General said it was the same inédiom.

Dr. Wardell submitted that it was contrary td @lactice, after a Jury had been
discharged, to empanell [sic] a new Jury, and rétey prisoners upon the same
information.

The learned Judge having taken a note of thes faicthe case, as they occurred
upon the former trial; the finding of the Jury, ateir discharge, by consent of the
Attorney General, said he was ready to hear suplmaents as Counsel might have to
offer against the present proceeding.

Mr. Rowe - The prisoners, may it please your éfostate that, having already been
arraigned and tried, they are not liable againgabraigned and tried upon the same
information. A jury has been once charged withghsoners on this information; and
it is an established rule of law, that a Jury hg\ieen once so charged, particularly in
a capital case, cannot be discharged without gigimgrdict. [Bacon's Abridgment;
title ““Juries" G.] In this case the Jurors whotbhg constitution of the Court in this
Colony, are empanelled namely seven military ofcenstead of twelve civilians
indifferently chosen from among the people - cargh during the whole of the trial
till the evidence was gone through on both sidegreliminary issue was put to them
by the learned Judge who presided, upon which tieéiyed from the Court to
deliberate; and, on their return into the box,estathrough their Foreman, that they
could not find the issue so put to them - not thare was a difference of opinion
among them, but that they could not arrive at amctusion, one way or the other, on
the question left for them to determine. Upon tiiey were discharged without
giving a verdict. Now, | contend that it was indoemt upon the prosecutor to show
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that the name laid in the information was the rigdatne, and not upon the prisoners to
shew that it was not the right name,; and if, frany circumstance, he failed in so
proving the name as laid, and that the Court amgl \@are satisfied that it was not so
proved, why then, I contend, according to all théharities upon the subject, that the
prisoners were entitled to an acquittal. In noecass a Jury, after being once
empanelled in a criminal case, been dischargedowitigiving a verdict, except in
consequence of an act of God, or in some extrermescdy consent of the prisoner.
If a juror die in the course of a trial, or be takso ill as to render it impossible for
him to sit, the Court may empanel another jurordischarge the Jury altogether. If
the prisoner take ill during the trial, the Courayrdischarge the Jury; but in no other
cases than those of such extreme necessity, thdiun@n foresight could guard
against, can the Court discharge the Jury, witlobtsining a verdict of guilty or not
guilty. In this case, the evidence was gone thnoarg both sides - the Jury could not
find the issue put to to [sic] them by the Couthey were discharged without the
consent of the prisoners being had, or even asked,-with the discharge of the Jury,
| contend, the prisoners were discharged alsocandot again be upon their trials, on
the same information. As | am to be followed bg tivo learned gentlemen who are
with me in this case, | shall not take up the tmh¢he Court by any further argument,
and shall now briefly refer to a variety of decidsbes on the subject. The learned
Counsel here cited several cases from the worlkdroflustice Foster, Chitty, Leach,
&c. and concluded by once more submitting, withfoence to the Court, that the
prisoners could not be again arraigned on [t]heesefiormation.

Mr. Therry said, there was no legal propositidrwhich he was more satisfied than
this: - that no legal conviction of the prisonetstlze bar could take place on the
information on which they were arraigned, and chlgon to plead. The nature of
the offence with which the prisoners stood changed not now a legitimate topic of
discussion; suffice it to say, that the informaticontained the charge of a capital
felony. To that charge they had pleaded not guiEyidence at the former trial was
fully fully [sic] heard - the case for the prosdouatand for the defence had closed,
and the Judge had actually charged the Jury orssue, which he proposed as
preliminary to the main issue of guilty or not dwil The Jury could not agree upon
that preliminary issue, and the learned Judge wibd the case thereupon discharged
the Jury, the Attorney-General consenting to tlkksicharge; but no consent being
either given by either of the prisoners, or of @aunsel on their behalf. The question
then was, could they be legally called upon to gokeathe information, charging them
with the same offence? He confidently replied,ytlweuld not. What said the
authorities from the earliest to the latest timemugphis point? There was an uniform
maintenance of the doctrine in accordance withpdeesage cited by Mr. Rowe from
Chitty's Criminal Law, Vol. I. p. 630, ~That inaer to let the prisoner into a ground
of defence, which he could not otherwise have takefore evidence given, the Court
may by consent discharge the Jury, and that cirtarmoe cannot bar any subsequent
proceeding. But it does not seem that without staisent, the prosecutor has any
right to bring the defendant twice into peril oHife." In support of this doctrine,
Mr. Chitty referred to several decided cases, oictvine would bring a few leading
ones under the notice of the Court. First, howekerwould notice, that there was
one, and only one passage, in a book of any comditée authority, adverse to the
doctrine as laid down by Mr. Chitty, that book wheyrd Hale's Pleas of the Crown,
which very passage was condemned by all subseguitets on Criminal Laws. In a
note upon this passage, Mr. Sergeant Wilson, himsefnean authority as a Criminal
lawyer, writes thus: “"The reason given for thiaqtise, if it were law (which yet
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without the prisoner's consent is unwarranted bgiesmt usage) seems to hold as
strongly in behalf of the prisoner as of the Kimgd yet | do not find any instance
where a Jury once sworn was ever discharged betaeigeisoner's evidence was not
ready; on the contrary, in Lord Russell's case,Gbart refused to put off the trial
until the afternoon of the same day, pretending tbeuld not do it without the
consent of the Attorney-General, although in tregecthe Jury were not sworn, and
the prisoner urged that he had witnesses who awatldbe in town till night, in which
case it certainly was in the discretion of the Gaaiput it off or not. It hath however
been since holden for law, that a Jury once chaigea capital case, cannot be
discharged till they have given their verdict." eSkord Delamere's case, and
Rockwood's case, State Trials, Vol. IV. p. 659.e&rindeed would be the hardship
upon the subject if a contrary doctrine were tovaile if the Counsel for the Crown
had the power, by his mere consent, to dischardeirg once, why may he not
exercise that power twice, or thrice, or ten tinaag] thus bring the prisoner's life into
peril and jeopardy as often, and whenever he pd@asé&/hen they come into Court,
the prosecutor and the prisoner should be theraat lon equal terms; - the Crown
Counsel have many advantages prior to trial - thleye are in possession of the
depositions - they shape the information as thenktproper, and the first knowledge
that the prisoner has of the information against f§ the moment that he is called
upon to plead to it. These surely were sufficeawantages without superadding any
unnecessary, unusual, and illegal straining in Gaad prerogative for the oppression
of the prisoner, against which the humanity of iBhitlaw has provided. But to
proceed - he would now advert to the invariable madhered to and upheld by a long
stream of authorities from the earliest to thesfeeriod upon this point. It would be
sufficient for this purpose to cite the followinggsage from Hawkin's Pleas of the
Crown, Vol. Il. p. 619, "It seems to have beeniamtty an uncontroverted rule, and
hath been allowed even by those of the contrarpiopito have been the general
tradition of the law, that a Jury sworn and chargeda capital case, cannot be
discharged without the prisoner's consent, tilithave given a verdict." Nothing can
be more plain, intelligible, and conclusive thaisthunless it be the judgment of Mr.
Justice Foster; one of the first, perhaps the fiesyy authority in matters of Criminal
law, that ever adorned the Bench of English JusticeSir John Wedderburn's case,
the leading one upon this point, Mr. Justice Foatgicipates the character of the very
case the Court has this day to deal with. Thig @azurred in 1746, when the two
Kinlochs were arraigned on a charge of high treagmrbeing engaged in the Scottish
Rebellion; and the indictment had been opened erptrt of the Crown, when the
Chief Justice (Wills), before any evidence was gjueld the prisoners' counsel that
he was informed they had some objection to makeehmalf of their clients grounded
upon the Act of Union, which objection he said wasper to be mentioned before the
counsel went into their evidence. As the pleacihvas one to the jurisdiction of the
Court could not be made on the issue of ""notygli#nd be therefore proposed that a
Juror should be withdrawn. Accordingly, a Jurorswaithdrawn, and a new
indictment was prefered [sic], whereupon the priserwere tried and convicted. But
mark the difference between that case and the mreserst, the discharge of the Jury
took place, not merely by the consent of the Aggr@eneral, but with the consent of
the Attorney General backed by the motion of thegmers' counsel. Here, however,
there was no motion of the prisoners, not any aang&zen by them. Secondly, in
Kinlochs' case, the discharge of the Jury tookeplaefore evidence was given. Here
however the discharge of the Jury took place &@ence on both sides had closed.
Thirdly, the discharge in Kinlochs' case took platerder to let the prisoners into a
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defence, which, in the opinion of the Court, theyld not otherwise have been let
into. Here there was and could be no such objectwherefore should the prisoners
desire a discharge, when, from their disagreemeiat oint, it was manifest a verdict
of acquittal must be pronounced in their favouhe Dudge is presumed to be counsel
for the prisoners, and it is upon this principlattiMr. Justice Foster justifies the
propriety of the course adopted in the case ofKhdochs, for, says he, - "The
discharging the Jury in this case was not a sirafavour of prerogative, it was not
done to the prejudice of the prisoners; on thereowt it was intended as a favour to
them." That great and eminent man (Mr. Justicedfpsnticipating as it were the
events of this day, more immediately meets andodisp of the point which is the
material one in this day's argument. "It is noivra question,” he writes, “"nor | hope
will it ever be a question again" (unfortunatelywsver, his prediction was not
verified, as it happens to be the very question before the Court); “whether in a
capital case the Court may in their discretionclaisge a Jury after evidence given
and concluded on the part of the Crown merely fantwwof sufficient evidence to
convict, and in order to bring the prisoner to eosel trial when the Crown may be
better prepared.” This was done in the case oftb#ad and Fenwick, and it
certainly was a most unjustifiable proceeding; pé&at will never be drawn into an
example. He would only trespass on the attentioth@ Court by citing one other
passage from the judgment of the same eminent Judgented out the course which
the learned Judge who tried the late case; he spalte deference yet with
confidence, should have pursued. After propoundiregquestion which he leaves
undecided, “whether the bare consent of the peisamnassisted by counsel, and
consenting to his own prejudice, will render theu@auite blameless in discharging
a Jury after evidence given on both sides?" Mstide Foster proceeds, "The Jury
(in the case of Mansel) were not agreed on anyiatead all, and therefore nothing
remained to be done by the Court, but to send thack, and to keep them together,
till they should agree to such verdict as the Caoortld have received and recorded;
and the prisoner ought not to have been drawnangoconsent at all; for in capital
cases | think the Court is so far of counsel wité prisoner that it should not suffer
him to consent to any thing manifestly wrong, amdis own prejudice.” After such
quotations as he had cited from the best writersroninal law, he felt it unnecessary
to support them by any tedious and unnecessaryepsoaf argumentation, unless
along-established principle of criminal law weré¢ aside altogether, and unless a
precedent - a most perilous precedent were to henmbereby the Counsel for the
Crown might at any time mend his hand, and com&bptepared when his prisoner
was worse prepared, or perhaps altogether unprkpardess, in short, it were
intended that hereatfter, it should be settled that the Crown prosecutor were to be
empowered to put their lives in peril and jeopary,often as he pleased: unless all
this, and more than this, and worse than this vietended, he was satisfied the
prisoners could not be called to plead to the mteséormation.

Dr. Wardell said, - The case before the Court isannovel case, in its chief features;
and if there be anything which renders it differotm a stream of decided cases, the
difference is one which ought to press upon thednafhithe Court in favour of the
prisoners. In all the cases which have already logted, the Courts acted upon the
general principle of law, that where a Jury hasnbeece charged, they cannot be
discharged without giving a verdict, except by @msof the prisoner. Acting upon
that rule of law, we also find a string of casesjol seem to form distinctions, but
which distinctions, in fact, uphold the main prple. If, by discharging a Jury and
empanelling a new one, the prisoner stands inéifiteas to his defence; or, if he be
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favoured and any way by the alteration, then, amlg then, are exceptions allowed to
prevail against the general rule; these exceptidss we find invariably arrising at a
stage of the proceedings different from that inghesent case, and when, in fact, the
prisoner could not be prejudiced, and might be fitee [sic]. In all the cases to
which | allude, the reasons for empanelling newedyarose in the course of the trial,
when the evidence had not been gone through, arehwlo opinion could have
prevailed among the Jurors. One of the exceptséscis, where a Juror or a witness
should die, or be taken ill, pending the proceeslirand before the Jury has been
charged by the Judge. But where is there anytcdse found, in which jury has been
discharged on account of a difference of opinionsted)g among them, unless
something of misconduct could be shewn on thegfatte Jurors themselves? In the
present case, what was the decision of the Jurdit#y return no verdict, but they
say they are agreed. In what? Why, to declaretttey cannot find the prisoners
guilty. That is in fact, the amount of what thegted to the Court. There was, then,
but one alternative, and that, | submit, ought awehbeen pressed upon them -
namely, that where a doubt arose, they should tigeprisoners the benefit of that
doubt. Here was a doubt of the prisoners' guiich a doubt as to prevent the Jury
from bringing in a verdict of guilty. They couldnfind the prisoners guilty of the
offence with which they were severally charged maly of being principal and
accessory in the murder of Robert Waterworth. Tliethey could not find them
guilty, what was the alternative - which, | contepdght to have been pressed upon
them by the Court - but to find them not guiltyheTCourt could not even have asked
the consent of the prisoners to the discharge efJiliry without giving a verdict,
under such circumstances. It would have beenubheaf the Court to have protected
them from giving any such consent; but even if thexe one of those cases which
have been taken out of the general rule of law, andhich the Jury might be
discharged without giving a verdict, at all evetite prisoners ought to have been
asked for their consent. Is not such a courseadgeding of every day occurrence -
not in capital cases, but in the most trumperysadenisdemeanour? - and shall it be
held, that the law looks jealously upon the exerakthe power of the crown in cases
of misdemeanour, but extends no protection to neemged with a capital felony? |
ask how that rule of law laid down in Hawkins, FaystChitty, Blackstone, and all
writers of any authority on criminal law, that anyonce sworn and charged with the
prisoner, cannot be discharged without giving adiegr except by consent of the
prisoner, can ever be upheld in any case, if intieallowed to prevail here? There
are exceptions to this rule; but upon what prirgigxcept upon that which | have
already urged to the Court? The course pursuégisrcase may be taken when it is
either favourable or indifferent to the party irtéit. | stand or fall on that authority.
Is it favourable or indifferent to the prisonerstla¢ bar to undergo another trial? |
will suppose the possibility of a new Jury findiagrerdict of guilty. If so, will that
principle of law be upheld, which only allows a néwry to be empanelled in cases of
favour or indifference to the prisoner? But | aand that, in this case, there has been
a virtual acquittal; and if the parties can nowtled again, | ask what defect in an
indictment, however great, can be taken advantdgéyoa prisoner? or what
predicament soever may not a crown officer exteidamself from, if a Jury can be
found to say, ~"We can't find that the propertyestidbelongs to A. B, thoug [sic] we
can't find that it does not belong to A. B." Héne proof did not satisfy the Jury that
the offence was committed as laid in the informatiand if a new trial were allowed
in such a case, merely because the evidence tat, sh the estimation of the Jury, of
what the prosecutor expected, there would be, tecwh an end of that rule of law by
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which a Jury cannot be discharged without givingealict, unless by consent of the
prisoner, or in cases of indifference or favouraods him. Here the Jury retired, they
considered the evidence, and their opinion amotmts what? That it was not
sufficiently strong to convict. If not, it was theduty, under the direction of the
Court, to acquit: they ought to have been orderedeturn and reconsider their
verdict, when they might have satisfied their miradsto which way that verdict
should be given. If they had even delivered aigp&erdict, it would have amounted
to an acquittal. Suppose their verdict had been they could not find that the
deceased man's name was Robert Waterworth, these mamve been an acquittal.
But, in place of taking that virtual acquittal, whaas done with reference to the
prisoners? The crown prosecutor steps in and $&s) am not able to convince the
Jury that Robert Waterworth was slain, | suggest™ ¢ order, that a Juror be
withdrawn; that the Jury be discharged, and theopers be remanded. | rule the
destinies of the destinies of the prisoners, amttrowhat course shall be adopted in
this Court"! This is, in fact, the language of tA&orney General in this case.
Circumstances, | admit, may arrise to compel aedbffit line of acting from that
which we would pursue, if we had the ordering oftera as we pleased.
Circumstances like these, however, are the exaeptimt the rule: but where no such
casualties do arise - where the party has beempuril - where the evidence has
been closed on both sides, and the case has gdtime dary - | contend it is out of the
power of the Court to order a new Jury to be emigethebut that the Court is bound
by the law; more especially in a case like thiserehno difference of opinion existed
amongst the Jury, (even admitting that one of thamber holding out would be a
reason for empanelling a new Jury) and a virtuediee has been given.
The Attorney General replied at considerable lengtfd contended, on the authority
of a number of cases, that the learned Judge wdsded at the trial, had the power to
discharge the Jury, without the consent of theopess, under the circumstances. In
this Colony, which had not yet been parcelled oo icounties and other defined
boundaries, and where, in the absence of CircuirSpthe Judges were not itinerant,
as in the Mother Country, those forms which werespribed by law to be gone
through before Juries could be discharged, for ageeing on their verdict, were
neither necessary, nor indeed, practicable. THgehiof this Court had the power of
adopting such laws, which were, in fact, but meoints of form adopted in the
administration of Justice at home, to the circumsta of the Colony - a principle
which had been upheld by the decision of the Cmuat very recent case; he alluded
to the case of the King against Dingle and oth&ys,a robbery in the Bank of
Australia.

Dr. Wardell replied

The Chief Justice - | have doubts - indeed shmetstronger than doubts - whether,
the Jury having been once discharged, the prismarsgain be tried upon the same
information. At the same time, the point is noe@o clearly settled as to enable me
to decide it without some deliberation. The questis one involving a sound
principle of law, having for its foundation the peotion of the subject; and the
principle being laid in the law, | must regard & eoercive on my conscience, and
come to a consideration of it, as if | sat with fhuelges at Westminster Hall. | cannot
consider that I, sitting in this Court, possess amye power over the fundamental
principles of the law than any of the Judges at davorAwful, indeed, would it be, if
His Majesty's distant subjects in this territoryeres held to be subject to laws finding
only on the consciences of the Judges, on which theheir wisdom, might consider
adapted to the circumstances, and condition oCileny. |, for one cannot believe
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that 1 am vested with any such power by the ActPafliament. | repeat, that |

entertain great doubts with respect to this case;the only question with me now is,
whether, as a matter of convenience, it would bieb&o proceed with the trial,

reserving the point for future consideration, witlie assistance of my learned
brethren, should | find it too much for me to decalone, or to postpone the trial until
| am prepared to deliver my opinion.

After some observations by Counsel on both sile@gas agreed to put off the trial
to Monday next, at which time the learned Judge && should be ready to give
judgment upon the point raised.

The prisoners were then remanded.

MONDAY, 12th.

Shortly after the Chief Justice entered the Cdud morning, his Honor asked the
Attorney-General, if he had any business to procesid, or whether he called for
judgment in the case which stood over from Satutdsty

The Attorney General said he would not presstiieropinion of the Court in that
case. He would withdraw the information for murdend proceed against the
prisoners for other and distinct offences.

The Chief Justice - Do | understand, Mr. Attor@eneral, that you decline calling
for the opinion of the Court in the case of the ¢gkagainst Thomas Lucas and John
England?

The Attorney General - | withdraw that inforneatj your Honor, and shall proceed
against the prisoners on other charges.

Mr. Rowe contended, that the Attorney-Generalldowt be permitted to sink the
judgment of the Court in that way. The prison€sunsel had attended to hear the
opinion of the Court on a point of the utmost impace; and he submitted that the
prisoners were entitled to call for that opinion.

Mr. Therry followed on the same side, and saias not treating the Court with
respect to attempt to get rid of an opinion whichswcalled for after a solemn
argument.

The learned Judge said, he could easily see twbyAttorney-General, in the
exercise of his discretion, might very properly ldexcalling for the judgment of the
Court upon the point. As the opinion which his Epmwas about to pronounce,
however, would perhaps clear the case of furthguraent, he would at once deliver
it.

The prisoners having been placed at the bar,

The Chief Justice then delivered his opinionf@l®ws:- The prisoners, Thomas
Lucas and John England, were arraigned upon ammiaftion presented by His
Majesty's Attorney General, on the 7th of this presnonth, and pleaded not guilty,
and were immediately placed upon their trial. Th®rmation charged Thomas
Lucas, as principal, with the wilful murder of Rob&/aterworth, and John England,
as accessory after the fact, with receiving, cotirfgr and assisting the principal. A
Jury was duly empanelled and sworn to try the istue whole of the evidence, for
and against the prosecution, was closed; but sambtdarising upon the evidence,
whether the sirname [sic] of the deceased were Wvatéh or Watersworth, the
learned Judge who tried the case put it, as anpiredry issue, to the Jury to find
whether the name of the deceased was Waterwoithabersworth. The Jury retired
from the Court, and after some deliberation retdraad said, by the mouth of their
senior officer, that they could not find whethere thame of the deceased was
Waterworth or Watersworth: whereupon the learnedgduasked the Attorney
General replied, that he would consent to a Jueardowithdrawn; and the Jury were
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then discharged, and the prisoners remanded.alleiged that the prisoners were not
asked whether they would consent to the dischafr¢f@ealury, and that no consent to
the discharge of the Jury, and that no consentgive by Lucas, the principal, who
was unassisted by Counsel, nor by the Counselh®ratcessory, England, to the
discharge of the Jury. On Friday, the 9th instt#, prisoners were again placed at
the bar, and a new Jury was about to be sworn, wieprisoners objected tot heir
being tried a second time upon the same informatipon the broad legal principle,
that a Jury sworn and charged in a capital cask tlan evidence closed, cannot be
discharged, without the consent of the prisonensil bey have given their verdict.
The learned Counsel for the prisoners were hearderath, in support of the
objection; and the Attorney General was fully heandthe other side. The point for
me to determine was, whether | could proceed t@asaeury upon the second trial. |
deferred ruling it then, because it was of the dsejnportance to the prisoners; and |
did not see my way so clearly through the cas¢o @hable me, upon the spur of the
occasion, to determine how far my proceeding wightrial might not occasion some
prejudice on the one side or the other. | am nospared to deliver my opinion, not
upon the general question of law, however, as ¥ aply to the present case, but
upon the course which it appears to me, on matansideration, | am bound to
pursue. The law | take to be settled at the pta$ay) that a Jury charged in a capital
case cannot be discharged without giving their iegreééxcepting only in cases of
necessity. It was formerly holden more strictlydaeven necessity was not admitted
as a sufficient ground to justify any departurerfrthe inveterate principle of the law.
A variety of instances, however, may be cited frili@ books, in which it has been
held that the principle must be taken with refeestw circumstances; and inevitable
necessity has been held to be sufficient to warttantdischarge of the Jury already
charged with the prisoner, and swearing anothey fuirtry him upon the same,
indictment, after evidence given. Mr. Justice Egsin his treatise on criminal law,
has exhausted all the arguments upon the subjatttre leading cases of the King
against Scalbert, in Leach C. C, 620. | have a#lsetonsulted the reported cases,
and | find the result to be as it is comprehengivihted by Sir W. Blackstone
(Commentaries, vol. 4. p. 360) in the following man- ~"When the evidence on both
sides is closed, and indeed when any evidence bbexth given, the Jury cannot be
discharged (unless in cases of evident necessitif)dy have given in their verdict."
- In the case of the King against Edwards [5 TaB®@], the rule, as it is laid down by
Blackstone, is referred to by Lord Ellenboroughtémms of acquiescence; and |
apprehend that it may now be considered as thiedaéxt law upon the point. But
still the question of necessity is left undermined/hat are the circumstances which
will amount to a case of evident necessity? €héapprehend, cannot be laid down
a priori, but must depend upon the facts of theecasid should be left to the
discretion of the Judge, at the time of the tria§ubject of course to the superior
judgment of the Court, or the collective opinionalif the Judges, in case it should
become necessary to have reference to them infaig dorms appointed by the law
for obtaining their deliberate determination. Navappears that the learned Judge
who tried the case saw occasion to discharge the hlefore they had given their
verdict. If the Judge conceived that the circumsta of the case before him required
that course of proceeding, he had undoubted atyhtwidischarge the Jury and
remand the prisoners. Sitting as | now do, | hawdegal power to enter into any
consideration of the grounds upon which his authavas exercised. | am bound to
assume that it was upon due and sound discrefigrthis case is now situated, | have
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no alternative but to proceed, if the Crown Offecpress the case - leaving it open to
the prisoners to take the future opinion of thegdsd if the case should require it.
The Attorney General rose, and said he would notged further on the information
before the Court, but he had another to presentstgaucas, for a distinct offence,
which he should be ready to proceed with, and alstarge against England, with
which he was not ready to proceed, but moved teabdé remanded, which was
ordered accordingly.[3]

After some delay, Mr. Moore intimated to the @pthat he should not be ready to
proceed against Lucas till the following day, on@mt of the absence of witnesses.

The prisoner, Lucas, also stated that he wasepaped to take his trial in this case;
several material and necessary witnesses for hiende being absent at a
considerable distance from Sydney.

The Court directed that subpoenas should issuith witnesses as the prisoner
should name, and the trial was postponed, by corsfetihe Attorney General, till
Friday next.

See also Sydney Herald, 12 and 19 September 188irakan, 9 and 16 September
1831.

[*] The Australian, 16 September 1831, noted thatds and England were to be
arraigned on a charge of robbery, and continuefblésvs: "Mr. Justice Dowling's
ruling in this case, has been the most anomalousveeknew."

Lucas (together with John Moyland and Henry Knoyvleas convicted of highway
robbery, and sentenced to death: Sydney Heral&gef@lember 1831; Australian, 23
September 1831.
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