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AUSTRALIAN, 10/03/1829

Supreme Court of New South Wales

Forbes C.J., 6 March 1829

This morning his Honor the Chief Justice took l@atson the Bench, wheékRTHUR
HUGHES was arraigned for the wilful murder MARGARET, his wife, on the
18th day of December, at Windsor.[1]

The Attorney-General appeared for the Crown, ndRowe for the prisoner.

It was stated, by the several witnesses, thatpitisoner and deceased did not
generally live on the most friendly terms - that,tbe day laid in the indictment, the
deceased used language of a violent and provokatgren towards her husband,
accompanied by blows - that, in consequence ofatepgefurious attacks, he was
obliged to repair to a back-house to work, in ordebe out of her way - that, thither
the deceased followed, and threw a stone at hiclaiexing, "you murdering villain,
are you there?" - on which the prisoner rose froarkylaid hold of the deceased's
arm, and said, "my dear, you had better go intdhthese." This solicitation not being
complied with, the prisoner attempted to force deeeased into the house, when she
struck him a violent blow, which he resented bydkiog her down, dragging her by
the hair of the head along the yard, and, finaliypowing her on some logs. - This
treatment was repeated, with the addition of certgiprobrious names, whereupon
the deceased, seizing a tomahawk, ran towardsrigenpr, and said, "you murdering
villain, was | ever a w- to?" The deceased, aftame difficulty, was deprived of the
tomahawk, and went into another room, where pl&esyere all decomposed in the
course of a very short time. The prisoner agaireseand knocked her down, her
head coming with great violence against the surbasehe room, which he
immediately left, saying, "I'll leave the houseywurself altogether.” The deceased
followed, and, lifting a brick, threw it at the poiner, who had then resumed his work
in the out-house. He then approached, which thmavoperceiving, attempted to
retreat and fell down, when the prisoner raisedidus, apparently with the intention
of kicking her; but after viewing, for a few mingtehe deplorable state in which she
was then placed, proceeded to another part ofate YWhen the deceased recovered
a little, she expressed an intention to go to Mall,Band complain of the ill usage she
had met with. At this time the woman appeared doirba state of derangement,
brought on by hard drinking; but, after returnimgrh Mr. B.'s, she was more so still,
and fell down on the floor in an apparently weall axhausted state.

After death, the body was examined by NMR.CHARDSON, who gave it as his
opinion, that the inflammation in the small intess was the predisposing cause of
death; but whether the blows caused the inflammati® would not say, altho' the
internal appearances might have been caused bysweedrinking, without any
external violence.

The evidence was summed up by the learned Qhigtice, at great length to the
Jury, who, after a short deliberation, found thésqmer guilty of Manslaughter,
recommending him to the humane consideration oCitert. - Remanded.

See also Sydney Gazette, 7 March 1829.

[*] He was sentenced to imprisonment for six mon8wdney Gazette, 7 April 1829.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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AUSTRALIAN, 21/04/1829

Execution, 18 April 1829

EXECUTIONS. []

On Saturday morning -- Burgen, Thomas Allen, andriths Matthews, paid the
forfeit of their lives upon the gallows. The lattevo were tried on Thursday for a
murder at Moreton Bay, and Burgen was also conviatehe early part of the week
of a similar crime at the same place. Owing tovibéent conduct of Matthews on his
trial, it was expected something out of the comm@uld occur during the scene of
execution. Accordingly, a considerable crowd céctptors assembled on the heights
outside adjacent to the gaol, as well as withirvthés.

During the latter part of the trial on Thursday, tMaws continued tossing about the
floor of the dock, reiterating that he was murdered about to be, and uttering
imprecations against all concerned in his triat,ex@epting Judge and Jurf]

Upon the evidence of several witnesses, howeverapipalling crime for which both
Matthews and Allen were indicted, was conclusiyelgved. It was not one of these
cases resting upon circumstantial evidence. It degosed that Matthews and Allen
were two of a gang of six laborers employed at MwrdBay in clearing ground. One
of the gang named Connolly, had been punished madti®ig and enfeebled from the
effects of the scourge, when Matthews was seeifttiné spade with which he was
working, and strike the poor wretch Connolly on Head. Connolly fell, and Allen
finished the tragedy by a second blow, with a n@ttavhich struck into scull. This
happened on the 2d of February last, and Connditytly after expired. What
occasioned this bloody and apparently mercilesshast not been declared, but from
various circumstances which have come within owwkadge, it would not at all
surprise us, had the massacre been executedratitdered man's individual request!
Matthews was less hardened at execution than wespated. He exhibited a sort of
nonchalance. His companions were more composeall appearance. Matthews, on
mounting the ladder, threw a handkerchief and sother article from him to the gaol
gang, ranged alongside the gallows. Whilst theghvam was preparing the nooses,
Matthews expressed a wish to make his dying dedarawhich not being objected
to by the Sheriff, he began by accusing the Comiaaindt Moreton Bay of severity
and cruelty. He cautioned the prisoners to avoateibn Bay. "If you go to Moreton
Bay, (said the culprit,) you are ruined beyond repggon. You are either flogged to
death, or worked to death. | have known many bngbn murdered - completely
murdered by the ill-usage of overseers, constalaed, those above them. Take
warning by me - take warning - never run from yoead gangs or iron gangs. It may
perhaps send you to Moreton Bay, and then you dwstanan. The last time | was
flogged was for stealing a few grains of wheatredeived a hundred severe lashes.
Oh, fellow prisoners, avoid Moreton Bay." The aitlgvas told of the futility of such
talking. Burgen spoke a few words. He said hiie¥esufferer had so clearly related
the ill-usage at Moreton Bay, he could say nothitge than this , that it was true -
quite true. "l die innocently before you all, andw about to suffer. | declare my
innocence. Had | been allowed to have my witnegpefsom Moreton Bay, | should
have been cleared. | now solemnly declare my ience, but | am willing to suffer.”
Allen said nothing. Matthews added he was soreyy sorry, for the life he had led,
and were his existence to begin afresh, he would better man. Allen eat a hearty
breakfast of eggs, nearly a loaf of bread & butgedrank tea. He appeared very
unconcerned in the early part of the morning, baottlee gallows his demeanor
underwent an alteration. The Rev. Wililam Cowpé¢teraded Burgen, and the
Reverend Mr. Therry, with his usual assiduity, Maws and Allen. Mr. Therry
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interrupted Matthews repeatedly, when he was spgaki the Commandant and
Moreton Bay, advising him to direct his thoughtsatdifferent world. Matthews said
he freely forgave every one, as he hoped to beviemg but he must warn his fellow
prisoners against Moreton Bay, which was a hellag®ired them, upon earth. Allen
being a heavy, corpulent man, it was supposed, dvdid easily, but his muscular
strength was superior to his weight, and betweetingalife and death, he struggled
hard. A few convulsive quiverings and death teated the mortal career of the other
two. After hanging the usual time, the corpsesenewered down, and given over
for dissection. 3]

Patrick Sullivan, the remaining culprit of the fdonought up from Moreton Bay, for
murder, was also hanged yesterday morning. Sulkvas attended by the Rev. Mr.
Therry. He appeared resigned to his fate, as lthesp goes, and penitent. A minute
or two before the drop fell, he said, "Good byedslapray for me." He was
subsequently launched into eternity, and after manthe accustomed time, his body
was cut down, and delivered up for dissection.

[1] In 1831, a prisoner called Macmanus was hanigedattempting to murder a
fellow prisoner at Moreton Bay. The Sydney GazeteJuly 1831, claimed that his
intention was to get to Sydney, where he would bagkd, but that he bitterly
repented this when the day of his execution arriGe also Sydney Herald, 18 July
1831; Australian, 15 July 1831. The Australiandstiat Macmanus had pleaded
guilty, saying he preferred death to being senkliacMoreton Bay. His trial and
execution were both reported in the same issughenfcazette and the Australian.
See similarly, a report of the execution of JohrldNaAustralian, 22 July 1831.

The problems of some convicts commenced even ouwayege to Moreton Bay. An
expression of dissatisfaction with rations on oagage led to two convicts being shot
dead by soldiers: Australian, 12 August 1831.

[2] For reports of their trial, at which they claaoh that vital witnesses were in
Moreton Bay, see Australian, 15 April 1829; Sydrégzette, 18 April 1829 (trial
report and commentary).

The Sydney Gazette reported these executions @pai1829.

[3] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act Better Preventing the Horrid Crime
of Murder), the judge was empowered to order that hody of the murderer be
hanged in chains. If he did not order that, tHenAct required that the body was to
be anatomised, that is, dissected by surgeonsyebéiarial. The most influential
contemporary justification for capital punishmenasathat of William Paley, The
Principles of Moral and Political Philosophy, 178®printed, Garland Publishing,
New York, 1978, Book 6, chap. 9. He argued thatghrpose of criminal punishment
was deterrence, not retribution. As Linebaugh shothe legislature's aim in
providing for anatomising was to add to the detgredfect of capital punishment. In
England, this led to riots against the surgeonserPanebaugh, ~"The Tyburn Riot
against the Surgeons”, in Hay et al. (eds), Alilsidratal Tree: Crime and Society in
Eighteenth-Century England, Penguin, London, 1977.

The contemptuous treatment of those who were hamged further in New South
Wales. They were buried in the sands outside tadswof the burial ground in
Sydney, and a cart road was made over the same landany instances, their bones
could be found strewn about: Australian, 24 Jul29.8

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 23/04/1829

Supreme Court of New South Wales
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Forbes C.J., 21 April 1829

In the Supreme Court, on Tuesday last, the Attofaegeral applied to His Honor the
Chief Justice, for his opinion on a subject invotyia question of national law, with
respect to the Aboriginal natives of the Colony.mhy be in the recollection of our
readers, that a black native, known about Sydneytheysoubriquet of DIRTY
DICK," was murdered sometime since, near the heavimgirdplace, under the
Domain, by some natives, of another tribe. The dater was discovered, and
committed to gaol, to take his trial, where he feamained for some time past, and the
question as to his amenability to the English l&ov, the crime with which he is
charged, was the subject of the Crown prosecuéppdication to the Court. The
Chief Justice observed, that, sitting alone, haikhnot like to pronounce any opinion
upon a matter of so much importance; and, indeéedould be much more adviseable
that an opinion should not be rendered necessdeywould state, however, that he
could easily imagine cases in which the Aborigimatives would clearly come within
the provisions of the municipal law, and in whighdid not consider that they would.
If, for instance, a dispute arose amongst a tidine, that they decided it according to
their own customs, and what was, in fact the anden of England - namely, by
battle, and that one or more of the combatants slaig, such a case would, clearly
not be cognizable by our law. If, on the otherdyae native, living in the town, and
who, by such residence, had placed himself withi protection of the municipal
law, was attacked and slain by any other nativenthe conceived the native by
whom he was slain would be rendered amenable ttawour These remarks, however
His Honor stated, were only made in passing, anonumere general principles.
Should the case require to be raised in a formalneafor the consideration of the
Court, he would have an opportunity of conferrinighyand taking the opinion of the
other Judges on so novel and so important an enqdihe Attorney General stated
that he would make further investigation into tirewwnstances under which the death
in the present instance took place, and be gunleddh a course of proceedidg [sic]
as he should think necessary to be adopted, bypgimon which had been expressed
by the Court.

AUSTRALIAN, 02/06/1829

Supreme Court of New South Wales

Stephen J., 29 May 1829

Mr. Justice Stephen having taken his seat at ale i the Court this day, and Mr.
Justice Dowling the other.

PATRICK VENABLES was indicted before the former Judge, for the whilf
murder of his wife, MARGARET, on the night of the 5th of May, at Cobberty,
Cowpasture River, district of Cook. Venables talg strong built, thick-set man. He
had been in the employment of Mr. Samuel TerryPif-street, for sixteen years,
during which he had borne the character of a queber, industrious person. It
appeared in evidence, that on the above day, Vesdialving procured some wine in
the morning, had a few friends to his hut in thereng, who retired at a seasonable
hour, leaving Venables alone with his wife andat@h. Ere day broke next morning,
Venables called in at a neighbour's house, saysgvile was dead. The news soon
spread about -- people visited the dead body, aedperson observing the marks of
bruises on it, made Mr. Coghill, J.P. cognisanthef circumstance. Mr. C. proceeded
to the hut, and found deceased lying on a bed dhlpdace, her body completely
checquered with bruises, which were more severatdhe loins on the left side, as if
from kicks of a foot. The unfortunate woman's repipeared to be singed off her
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head -- her left shoulder betrayed the marks ef fithe body was in an utter state of
nudity. It had all the appearance of having beashed and laid out mechanically,
for though the head was mangled, yet no blood vesisegptible on the sheet thrown
about her. The ground floor was moist, and evégumstance proved the body had
been washed with water. A broken stick was alsmdoin the house, variegated with
spots of blood. Besides external bruises, on exatioin of the head and body, a
considerable extravasation of blood was discoverethe brain, and the left kidney
was found incommoded, and even burst, as if from itifliction of violence
outwardly. It was possible these symptoms mighthaoceeded from apoplexy, in a
heavy fall through intoxication, &c.; however, deatt was evident, had been
accelerated, if not caused by weighty blows.

The learned Judge summed up minutely, humarglyirig it to the Jury to say
whether the fatal act was the effect of premeditatwhich the state the prisoner and
his wife, who was rather addicted to drinking, ti@dd in for many years, as well as
the general good character given of the man byemmployer, from a sixteen years'
experience would seem to deny, or an ebullitiorieofiporary rage, in which latter
case the crime of the prisoner should be softem@dmanslaughter.

The Jury, after being out of Court for aboutuaider of an hour, returned, finding
the prisoner not guilty of murder, but guilty of nsdaughter; upon which the prisoner,
whose countenance and figure portrayed all the yagdrsuspense and doubt, and
apprehension, was ordered to be remanded.[*]

See also Sydney Gazette, 2 June 1829.

[*] He was sentenced to transportation for seveargeSydney Gazette, 9 June 1829;
Australian, 9 June 1829.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

Forbes C.J. and Dowling J., 13 June 1829

Dowling, Proceedings of the Supreme Court, Vol. R&hives Office of New South
Wales, 2/3205

[p- 98]

Saturday 13th June 1829.[1]

Present Forbes C.J., Dowling J. & Stephen J. lvas i

[The King v Dirty Dick an aboriginal native][2]

An aboriginal native of this territory called DirBick had been committed for trial by
the Sydney magistrates for the wilful murder of tweo aboriginal native called
ROBERT BARRETT, who [p. 99] was killed in an affray between twibés of his
countrymen, under circumstances of great cru€ltye prisoner Dirty Dick was now
put to the bar, and

The Attorney General prayed the direction of theuCowhether by the law of
England he could be prosecuted for the alleged emwtione of his own countrymen;
both having been in a savage state at the timbeofransaction in question. In his
own judgment he was disposed to consent to thénatige of the prisoner from the
difficulty of coming accurately at the merits oktlcase; but he would submit to the
direction of the court as to the course to be peasu

Forbes C.J. Certainly this is a case sui genend,the Court must deal with it upon
general principles, in the absence of any fixed wkmorule upon the subject.
According to the view which the Court takes of tase, the Court is of opinion that
the prisoner ought to be discharged for want dégliction. The facts [p. 100] of the
case, are, as represented to us, simply these= pii$oner is accused of the murder of
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one of his own tribe - one of the original nativégghis Country, in the same state as
himself - wandering about the country, and livimgthe uncontrolled freedom of
nature. In some way or other he has caused thi déanother wild savage. The
precise circumstances under which the act has cm@mitted, have not been brought
before the Court; nor indeed was it necessary tti@iCourt should look into these
circumstances. The Court knows no further thantwilas been stated, namely that
the deceased came by his death in consequencenefdifierence that arose between
him and the prisoner. | believe it has been tleetire of the Courts of this country,
since the Colony was settled, never to interferth wr enter into the quarrels that
have taken place between or amongst the nativesst#ees. This | look to as matter
of history, for | believe no inst[p. 101]ance islie found on record in which the acts
of conduct of the aborigines amongst themselvese haeen submitted to the
consideration of our Courts of Justice. It hasnbd#e policy of the Judges, & |
assume of the Government, in like manner with otbelonies, not to enter into or
interfere with any cause of dispute or quarrel leevthe aboriginal natives. In all
transactions between the British Settlers & théveat the laws of the mother country
have been carried into execution. Aggressions titysB subjects, upon the natives,
as well as those committed by the latter upon dnmnér, have been punished by the
laws of England where the execution of those laswselbeen found practicable. This
has been found expedient for the mutual proteationoth sorts of people; but | am
not aware that British laws have been applied ¢oalhoriginal natives in transactions
solely between themselves, whether of contract, twrcrime. Indeed it appears to
me that it is a wise principle to abstain in thslidy, [p. 102] as has been done in the
North American British Colonies, with the institomis of the natives which, upon
experience will be found to rest upon principlesiafural justice. There is one most
important distinction between the savage & civilizetate of man, namely that
amongst savages there are no magistrates. Thgesadacide their differences upon
a principle of retaliation. They give up no natuights. This is not merely matter of
theory but practice. In the civilized state, maweg up certain natural rights, in
exchange for the advantage of social security, Beotbenefit arising from the
institutions of civilized life. It may be a questi admitting of doubt, whether any
advantages could be gained, without previous patjoar, by ingrafting the
institutions of our country, upon the natural systehich savages have adopted for
their own government. It is known as matter ofengnce [p. 103] that the savages
of this part of the globe, have a mode of dressirgngs committed amongst
themselves, which is perfectly agreeable to thein matures & dispositions, and is
productive, amongst themselves, of as much goodngsiovel or strange institution
which might be imparted to them. In the absenceaahagistracy which is an
institution peculiar to an advanced state of refiaat, the savage is governed by the
laws of his tribe - & with these he is content. plwint of practice, how could the laws
of England be applied to this state of society? tBg law of England the party
accused is entitled to his full defence. Then lwowld this beneficent principle be
acted upon, where the parties are wholly unacgedimtith our language, laws &
customs? | am not prepared to say, that the mbderoinistering justice or repairing
a wrong amongst a wild savage people, is not kefsttd themselves. If their
institutions, however barbarous or abhorrent [pt]Xbm our notions of religion and
civilization, become matured into a system and peed all the effects upon their
intercourse, that a less objectionable course otgeding (in our judgment) could
produce, then | know not upon what principle of myal jurisdiction it would be
right to interfere with them. The most importabjext of all human associations is to
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procure protection & security from internal as wa#l external aggression. This
principle will be found to influence the associasoof some of the wildest savage
tribes. They make laws for themselves, which aesgrved inviolate, & are rigidly
acted upon. However, shocking some of their mtihs may be to our notions of
humanity & justice, yet | am at loss to know how,upon what principle this court
could take cognizance of offences committed by abdraus people amongst
themselves. They cannot be supposed to be aceddpt 105] with our laws, &
nature prompts them to disdain the interpositiora gbce of people whom they find
fixed in a country to which they did not originalbpelong. There is reason & good
sense in the principle that in all transactionsMeen the natives & British subjects,
the laws of the latter shall prevail, because thf#grd equal protection to all men
whether actually or by fiction of law brought withiheir cognizance. But | know no
principle of municipal or national law, which shalibject the inhabitants of a newly
found country, to the operation of the laws of finders, in matters of dispute, injury,
or aggression between themselves. If part of gstem is to be introduced amongst
them, why not the whole? Where will you draw theel the intervention of our
courts of justice, even if practicable, must leaather interferences, as incompatible
as impolitic, in the affairs of [p. 106] harmles®ifensive savages. - With these
general observations, | am of opinion that this nsamt amenable to English law for
the act he is supposed to have committed.

Stephen J was absent.

Dowling J. This point comes upon me entirely bgpsize, & therefore | have had no
opportunity of considering it in a manner satiséagtto my own mind. It appears to
me however that the observations which have fdflem his Honor the Chief Justice,
are most consentaneous with reason & principletil the aboriginal natives of this
Country shall consent, either actually or by imgfion, to the interposition of our
laws in the administration of justice for acts comted by themselves upon
themselves, | know of no reason human, or divingiclvought to justify us [p. 107]
in interfering with their institutions even if suelm interference were practicable. It is
an undoubted principle that a Colony of Englishrsettled in a new found country
shall be governed by the laws of the parent statrsas those laws are applicable to
the condition of the Colony. This principle is gad a step farther, where the new
found country is inhabited by aborigines. If tndabitants hold intercourse with the
new settlers then the laws of the settlers shaligyealed to in case of dispute injury
or aggression, arising from the one side or thesrothThis rule is founded upon
principles of equal justice, inasmuch as the laviEongland will not endure wrong or
injury. The savage, or the foreigner is equalliitien to protection from British law,
if by circumstances that law can be administeretivéen Britons & the savage or
foreigner. Amongst civilized nations this is theiver[p. 108]sal principle, that the
lex loci, shall determine the disputes arising lestwthe native & the foreigner. But
all analogy fails when it is attempted to enforioe laws of a foreign country amongst
a race of people, who owe no fealty to us, and ed®m we have no natural claim of
acknowledgment or supremacy. We have a right bgestithem to our laws if they
injure us, but I know of no right possessed byafisnterfering where their disputes or
acts, are confined to themselves, and affect thaelyn diost undoubtedly it is murder
in an Englishman to kill an aboriginal native withieexcuse or reason. So the law of
England would hold the native amenable for dest@yan Englishman, where the
injury was unprovoked. The same principle of pctten applied to the preservation
of property, although the notions of property ma&amMery imperfect in the native. [p.
109]. The Englishman has no right wantonly to depthe savage of any property he
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possesses or assumes a dominion over. On the lodmer the native would be
responsible for aggressions on the property of Englishman. It is however,
unnecessary to follow this principle any farth@hese are general observations
suggested on the occasion, without meaning therhai® the effect of judicial
determination. Cases have repeatedly arisen sncthurt where the first principle has
been acted upon, both where an Englishman has medrde native, and where a
native has murdered an Englishman. Beyond thésdtittrine has not been carried;
& therefore, as it seems to me, it would be mogistrand unconscionable to hold the
prisoner amenable to the law of England for anrafecommitted against one of his
own tribe.

The prisoner was therefore Discharged. [*]

The Sydney Gazette, 26 and 28 November 1829, exptinat another Aborigine was
committed for trial on 23 November 1829 on a chanfjenurder. His name was
Broger or Brogan. The Archives Office of New Sowfaeles has a file called
Miscellaneous Correspondence Relating to Aborig{®¢k161), which contains a list
of all Aborigines tried before the Supreme Courtwsen May 1824 until February
session 1836 (pp 271-273). Broger or Brogan waditkt on the list after Tommy,
who was tried and executed in 1827. His allege@ssory, another Aborigine called
George Murphy, was held in custody in Argyle, bataped. He was later found
drowned: Australian, 4 September 1829; Sydney G&z28 November 1829. Broger
was convicted and hanged, but the victim was a fiean: see R. v. Broger, 1830.

[2] As their trial reports show, both the Sydneyz€ite and the Australian reported
that Dirty Dick (or Borrondire) was the person &dl According to the Australian,
the defendant was called Ballard, and the Gazattedchim Barnett on one occasion.
It appears that in his notebooks, Dowling J. inectly reversed the names of the
people concerned.

This is reported as (1829) R v Dirty Dick N.S.W..S@as. (Dowling) 2 (TD Castle
and B Kercher (eds), Dowling's Select Cases 18284d: Decisions of the Supreme
Court of New South Wales (Francis Forbes Soci€952 p 2).

This decision was cited by McPherson JA in Stevensd’asso [2006] QCA 40 at
[85].

[*] Eventually, a decision was take to send hinPrt Macquarie: Sydney Gazette, 5
July 1829.

Ballard's case was in the newspapers again in 183%& Sydney Gazette, 11 May
1830, reported as follows: "The chief of the trét®out to proceed to Van Diemen's
Land, to aid the police in discovering the retredtthe hostile natives is Bob Barrett,
who was in prison some time since on a charge aflerycommitted in melé, on an
aboriginal native called Dirty Dick. Our Readeng have no doubt, well remember
this case, and the luminous decision of the Supr@mart, delivered by the Chief
Justice, with respect to the liability of the nasvto British laws for the result of
quarrels among themselves. Those who had the fgothe to hear it will not easily
forget that masterly appeal to the reason, illtstrdy the principles of international
law, which Mr. Forbes delivered on that occasion."

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 16/06/1829
The aboriginal native known by the name of Bob &al] who has been kept in gaol
ever since the murder of another native, "Borrantlior "Dirty Dick," to which he is
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believed to have been a party, has been dischémgadcustody. The principle which
actuated the Judges in restoring this native tolibmsrty, deserves the warmest
commendation. They did not go upon the presumpiicthe native's innocence, but
upon the injustice, the inconsistency, the absyrdit subjecting to the laws of
civilized society, a savage, who, it was possibigght in his own estimation, and in
the estimation of his countrymen, have been butocornng to some act of duty to his
tribe, in imbruing his hands in the blood of higeny.

At all events it would be contrary to the princigé natural international justice, to
meddle in the quarrels of the aborigines, so lanthay be confined to themselves. It
would be far more prudent, as well as more equetatdl leave the aborigines to
adjudicate their disputes according to their owttlex® customs. This certainly was
the most liberal, enlightened, and proper conchysino such a case, that could b[e]
arrived at.

This is such an important case that the Gazette Aumstralian versions of the
judgments are included here, as well as the mosiptie, and presumably most
accurate versions, those in Dowling's notebooks.

[*] Dowling gave a short summary of this decisiom his Select Cases, Vol. 2,
Archives Office of N.S.W., 2/3462. The full text the short version is:

"[p. 198]

[An Aboriginal Native of N.S.W. is not amenable ttee British laws for an offence
committed against one of his own countrymen.]

June 13th 1829

Rex v Dirty Dick

Forbes CJ

Dowling J

An Aboriginal native of this Territory called Dirtick had been committed for trial
by the Sydney Magistrates for the wilful murderamiother aboriginal native called
Robert Barrett, who was killed in an affray betwdem tribes of his countrymen,
under circumstances of great cruelty the prisorglyDick was now put to the Bar,
and

The Attorney General prayed the direction of theul€ovhether by the law of
England he could be prosecuted for the alleged etuf one of his own
Countrymen; both having been in a savage statbeatitne of the transaction in
question. In his own Judgment he was disposednseant to [p. 199] the discharge
the prisoner from the difficulty of coming accuigtat the merits of the case; but he
would submit to the directions of the Court as tee tcourse to be pursued.
Vide.Vol.21.p.99."

The latter reference is to the full version of tbése, but wrongly states it as vol. 21,
p. 99 rather than vol. 22, p. 98.

The Sydney Gazette, 6 June 1829, reported a sicidah between two groups of
Aborigines at George's River, in which ten died.

The Sydney Gazette, 26 and 28 November 1829, exptinat another Aborigine was
committed for trial on 23 November 1829 on a chanfjenurder. His name was
Broger or Brogan. The Archives Office of New Sowfaeles has a file called
Miscellaneous Correspondence Relating to Aborig{(®¢k161), which contains a lits
of all Aborigines tried before the Supreme Courtwsen May 1824 until February
session 1836 (pp 271-273). Broger or Brogan weaditkt on the list after Tommy,
who was tried and executed in 1827. His allege@ssory, another Aborigine called
George Murphy, was held in custody in Argyle, bataped. He was later found
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drowned: Australian, 4 September 1829; Sydney G&228 November 1829. Broger
was convicted and hanged, but the victim was a fiean: see R. v. Broger, 1830.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 16/06/1829

The Attorney General here intimated his desiregweehan Aboriginal native, named
Robert Barnett, for some time in custody on a ohaof killing another native,
brought up in order to his being discharged.

The Chief Justice - It being understood that thésins to be discharged from custody,
| would just make a few observations on his casd,iadeed on all cases of a similar
nature, which may occur. It is within the knowledaf this Court, that an aboriginal
native, called Robert Barret, has been for some tonfined in gaol, on a charge of
murder committed, as alleged, upon another naitiven affray between two tribes, or
in a dispute amongst several parties of the saite. trit never has been the practice
in this Colony to interfere in the quarrels of thboriginal natives; and as far as
history goes, it has not been the policy of the &pments of other colonies to
interfere with the savage tribes, whose countrieshave taken possession of. In
occupying a foreign country, the laws that are ingub have reference only to the
subjects of the parent state; | am not aware thaset laws were ever applied to
transactions taking place between the originalveatthemselves. This is founded on
a wise principle. The savage and the social stegewvidely different. In the former
there is no magistrate, the want of which, inddéeans the most important distinction
between them. It is not a matter of mere thedvgt every individual in the social
state gives up a part of his natural rights in metior the protection, which society
affords him --- it is a fact. In the social stateery individual sustaining an injury has
the benefit of the collected wisdom of society timra him redress. But it is not so
among savages; and | am not prepared to say butithsuch a state, the passions
become the ministers of justice. They have no steje to resort to, and therefore
act upon the original principle of self redressd.amdeed | am not aware but that
amongst themselves the greatest injustice wousde aifithat brute force to which they
have recourse were to be restrained by the lawshigh civilized society is bound.
Besides, if we interfere in cases of acts of oppo@son the persons of the aboriginal
natives, committed amongst themselves, we must mit&fere in question of
property, which very often give rise to those digsy and thus have to administer
justice in all their matters. For these reasom hot think it just to apply our laws in
cases arising solely between the natives themsedvelsam of opinion that this man
should be discharged from custody.

Mr. Justice Dowling, coincided in the view takentbé& subject by the Chief Justice,
and the native was ordered to be liberated, witt@mmendation that, not as a
punishment, but as a matter of prudence, and fateption, he should be sent to some
other part of the country.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 30/09/1829

Supreme Court of New South Wales

Dowling J., 25 September 1829

Before Mr. Justice Dowling and seven Miltary Offise
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JAMES PARKER was indicted for the wilful murder fOHN HASELTYNE, at
Bathurst, on the 30th Sept. 1828, wiBEORGE DONAVON, as an accessary
before the fact.

The evidence in this case rested principallyrenconfession of the prisoner Parker
to a companion who had been in the bush with hiat, isho surrendered to the
mounted police, and now came forward to give ewden The first witness,
BERNARD SMITH, a prisoner of the Crown, employed in a road panythe
Bathurst road, from which he absconded in March Bsposed that he went to Dr.
Redfern's station at Mount York, where, in aboufodnight's time, the prisoner
Parker came. Smith told him that it was rumounediag the men on the farm that he
killed Kangaroo Jack, by which nhame the deceased was known; prisopdiede "if
you knew how it was, you would think nothing of i8mith said "“he must be a very
poor man to let you kill him;" Prisoner then saithfter you left the employ of Dr.
Redfern, | got six months to an iron-gang, andoktthe bush from there, and went to
a station where George Donovan, and Birmingham wsbepherds, and Kangaroo
Jack was hut-keeper: the shepherds were out watih sheep, and we consented to
kill a bullock, and accordingly roped one which iganoo Jack knocked down, and |
stuck with a knife; whilst we were cutting it upetblacks came and took some of the
meat, and went towards Mr. Grant's station; we thent to a station of Mr. Norton's,
and there heard that the blacks had informed ManGabout the bullock, and that he
had sent for the soldiers to Cox's river; at Mr.rfdn's station a man told me that
Kangaroo Jack was a shipmate of his, and wondeetd tvould have any thing to do
with him, as he hanged one man at home, and tramesptwo; after this he went to
another station of Dr. Redfern's, and stole sontdecaand hearing that he was
suspected, and likely to be punished, he tookedtrsh; | went in search of him, and
told him it was better that one of us should tuind$ evidence about the bullock
than both of us be hanged; Kangaroo Jack said wiel cot be hanged, as we had put
the skin and brand away; | said the blacks' wordld/be taken before ours, and that
we had better kill another bullock and produceltige as that belonging to that which
the blacks saw us cutting up; Kangaroo Jack saididhenot care if we did so, and |
then knew what he would do; in the evening we maélee with some leaves and dry
wood, and whilst Kangaroo Jack was on his kneewibtpit with his mouth, | struck
him on the head with a tomahawk; | did not kill himith the first blow; but | soon
settled him after; there was no one in the busheatime but him and me."

A second witness deposed to a similar effect] athers to the finding of the
fractured skull and bones which were produced inir€o To affect Donavon as a
participator in the murder, there was no evidenckfter retiring for about five
minutes, the Commission returned Parker as guilpgnavon not guilty. Sentence of
death was then pronounced upon Parker in the €sumal
See also Sydney Gazette, 26 September 1829.

AUSTRALIAN, 30/09/1829

Execution, 28 September 1829

On Monday [*] morning three victims to offended e graced the gallows erected
in rear of the County gaol in George-street. Otedaof about 19, namedARK ER,
was tried in conjunction with another on Fridaytleend, as described elsewhere,
found guilty of murderinglOHN HAZELDINE, a fellow prisoner, who commonly
passed under the namekodngaroo Jack. Parker's conviction, it will be seen, rested
almost altogether on the testimony given by two wieguestionable character, as to a
confession being made of the foul deed by Parkesélf, and a conversation stated
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to have been overheard betwixt him and Donovawhith some deed of blood had
been adverted to. There was nothing to shew tbabizan had taken part in the act.
Parker, almost to the last moment of his existepeesisted in denying the accursed
deed; and indeed there were sufficient circumsgheeaise a strong suspicion that
the very two who had sworn Parker's life away wesmselves the murderers. The
idea of his innocence produced a pretty generdihfgpen favor of the culprit. For our
part, various circumstances concurred to cause a#fer totally from this opinion.
The other two culprits were named respectively Gaigd Penson -- the former being
a tall athletic man, apparently about 30 years g & the later short of stature,
sinewy, and rather bulky, did not seem to exceed R3day evening, and the whole
of Saturday and Sunday, till the fatal morning, avpassed by the three culprits, in
the cell, (to which they were confined by strongl dr@avy chains round the ancles)
with the penitence, prayer, and tribulation usualsach occasions. Before nine on
Monday morning, their irons being struck off, theee condemned wretches quitted
the condemned cell, and proceeding along the pfatia front of the felon's strong
room, accompanied by the Clergymen, Under-She@épler, and officiates in the
gaol, with the executioner bringing up the reae, @wful train turned off through the
central door, and parading the short passage wileialls into the gallows yard
adjoining, passed under the drop, where threersofély ready to receive the bodies,
and halted when opposite the fatal pile -- in fraift which a strong military
Subaltern's guard was drawn up with fixed bayoretghilst other parts of the yard
were occupied by a tolerably numerous group of tspexs, and on the heights
without the gaol, and overlooking the melancholgctpcle, was assembled, a dense
crowd. We were pleased to find that the ordindtgralance of the confines'-gang in
irons, or out of irons, was judiciously dispensedhwupon this occasion. The
frequent sight of capital punishments has invayiabtendency to harden the human
heart rather than to lead it to reform. After egrtheir warrants read over, the
culprits fell upon their knees. The Reverend Mil, iho attended in the absence of
Mr. Cowper, read aloud such parts of the Churchiseras were peculiarly applicable
to the gloomy occasion, and the Reverend Doctogl&nesbyterian Minister, who
also attended, followed with the repetition of able extempore prayer. It was an
affecting scene, and drew tears from more thanspeetator. Grier's devotion was
the most fervent and impassioned; Penson's, thowgghess so, apparently expressed
more of hope and confiding resignation; whilst Rarkwhose youth and the idea
which prevailed as to his probable innocence offthd deed of murder, seemed
rather to fix his thoughts upon this world than tiext, and even to look forward at
the last to a reprieve. Rather strange to sayhervery morning of his fatal exit, we
chanced to light amongst our English files upon fbkobwing record of Parker's
former conviction. At the Hertford winter assizésfore Mr. Baron Vaughan, in
December 1827, CHARLES PARKER, a lad of seventeen, was indicted for a
highway robbery on the person of John Crane, a-bomeer, of Ware, as he was
returning from Hertford, on the night of the 20thAaigust. The prisoner effected the
robbery by the aid of another man, under circunt&sarof great violence, and stole
the purse and watch of the prosecutor. It wasedtahat, notwithstanding the
prisoner's youth, he was an old offender, and ethiad of a desperate gang who
infested the neighbourhood of Hertford. The Juwynd him guilty, and he was
sentenced to transportation for life."

When the extempore prayer had closed, the ¢tslpsse from their knees. Grier,
with some emphasis, and not an inappropriate geation, repeated aloud some
verses of a hymn. “In mercy Lord to thee | prawhich all three joined in
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chaunting, with voices rather musical than otheswisThe executioner and his
assistant now proceeded to tighten the pinions lwheld their arms, and the culprits
turned to ascend the fatal ladder, which they medintlowly and deliberately.
Having gained the drop, and communed for a few tm&uwith the Presbyterian
Clergyman, the ropes were put over their necks,tardily adjusted. Before Doctor
Lang quitted the fatal drop, Parker at length cesée his guilt of the murder -- his
inexpressive countenance undergoing a perceptitdeation, and, for the moment,
assuming a demoniacal turbidity and darkness. h&sfinishers of the law were
closing their preparations, and as the sound af tegeating footsteps died away on
the ears of the condemned wretches, there was fuh @awuse. At length, on a signal
from the Under-Sheriff, the executioner laid hofdtwe protruding lever, and with a
sudden movement withdrew the supporting prop. D@lirthe drop, with one short
loud clap, and the culprits swung in pendulous ggorhe limbs of Grier, who was a
tall muscular man, quivered horribly for some me#ysic], owing to the shameful
negligence, or inexpertness of the executionesstast, it would seem, for the rope
had twisted round towards the nape of his neckrkdPato borrow the ordinary
phrase, “died easy; and Penson, after twirlinghdotapidly for a few moments,
shewed but few contortions of limb. The fatal ceo@y over, the guard trooped
away, and the assembled group gradually dropped off

After hanging nearly an hour, the bodies wereel@d into the rude coffins
prepared for them -- those of Grier and Pensongbeamveyed away for interment.
Parker's to be anatomised. [¥] On removing theecioyg from the face of the latter,
the countenance did not seem to have undergonecasyderable change. There was
a frothing about the mouth, which remained sliglihened, and a livid hectic in the
cheeks; but the agonised eye, though it exhibliedikity of death, was open, bright,
and keen. The pericranium was not such a one agvimduce us to turn converts to
Gall or Spurzheim.
Three culprits are still in the condemned cellgl an the chain, the day of their awful
exit not being yet announced to them. The heagynshwhich the legs of condemned
malefactors are ordinarily loaded with, we thinkghti very well be dispensed with,
without offending justice or humanity.
See also Sydney Gazette, 29 September 1829.

[*] In this, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death. See R. v. Butler, July 1826.

Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for Better Preventing the Horrid Crime of Murder),
the judge was empowered to order that the body of the murderer be hanged in chains. If he
did not order that, then the Act required that the body was to be anatomised, that is, dissected
by surgeons, before burial. The most influential contemporary justification for capital
punishment was that of William Paley, The Principles of Moral and Political Philosophy, 1785,
reprinted, Garland Publishing, New York, 1978, Book 6, chap. 9. He argued that the purpose
of criminal punishment was deterrence, not retribution. As Linebaugh shows, the legislature's
aim in providing for anatomising was to add to the deterrent effect of capital punishment. In
England, this led to riots against the surgeons: Peter Linebaugh, “"The Tyburn Riot against
the Surgeons"”, in Hay et al. (eds), Albion's Fatal Tree: Crime and Society in Eighteenth-
Century England, Penguin, London, 1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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AUSTRALIAN, 14/10/1829
Supreme Court of New South Wales
Dowling J., 9 October 1829
AFFAIR OF CLINCH AT NORFOLK ISLAND.
CRIMINAL COURT. FRIDAY.
Mr. Justice Dowling having entered and taken hist sdbout ten o'clock in Court,
which gradually became much crowded, a considerpimeortion of the audience
being military, the usual formula of swearing in Gommission, reading over
indictment, and so-forth, ensued. Three officdrthe 57th, two of the 39th, and two
on half pay, composed the Commission. [1]

The Clerk of the Court next read aloud the ident of

EDWARD WRIGHT, Captain in his Majesty's 39th regiment of foot; the wilful
murder of PATRICK CLINCH, a prisoner of the crown at Norfolk Island, onI20t
October, 1827; and for aiding, abetting, assistamgl councellindpENNIS TUNNY,
serjeant, andENNIS REID, private in the same regiment, to slay the saigidka
Clinch, --- to which in a firm tone of voice theigner pleaded not guilty.

Mr. Wentworth opened the case for the prosenutio words pretty nearly as
follows:-
“May it please your honor and gentlemen of theyJucannot address you on the
present occasion without feeling it to be the ndifficult task that ever devolved
upon me through the whole course of my professi@maaker. The duty which
devolves upon you, gentlemen, is equally unpleashuat | am sure it will be
discharged faithfully. The offence of which theéspner stands charged, is one of the
gravest character. Gentlemen, | am not afraichgftaas on your minds, but the fear
of being suspected of such bias may be injuriout¢oprisoner. The only object of
the prosecutor is to attain the ends of publicigest If after the evidence has been
gone through with, you should entertain any douis; will give the prisoner the
benefit of them. The evidence to be produced ppst of the necessary allegations
will prove, notwithstanding the prisoner was naegent, that the death of the prisoner
Clinch originated through his orders. It will agpéy evidence that a few minutes
after the prisoner Clinch had been taken into dystthe prisoner ordered two of his
corps to go and do their duty, asking them if tkegw what their duty was. It will
also be made to appear, that they went to the pldere the prisoner was lying,
surrounded by men, and shot him. Gentlemen, ibV@ these allegations, with them
| am confident you will not swerve from the disofpaiof your duty.
| shall now lay the case more fully before you. witl appear in evidence --- the
prisoner Clinch, some days previous to the traimaah question, ran away from he
settlement, and while at large made some despatt@epts on the lives of several
people, and that while the prisoner at the bar wal&ing out, Clinch made a charge
upon him, no doubt, with an intention of causing ftiodily injury, or of taking away
his life. On prisoner's returning home, it will peoved, that he was heard to say,
blood required blood, and he would have it. Therapt on prisoner's life, no doubt,
excited a bad feeling against the man. A few dafysr, while sitting in the
government-house with Lieutenant Cox, they headisurbance, and called out the
guard. Prisoner taking a party with him went toestain the cause of riot, and left
Lieutenant Cox with orders to come to his assigariche heard a bugle blown. At
the time this alarm was given, | will prove (cont&u the learned gentleman) that it
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proceeded from the hospital where the prisonerc@lihad come, and where he
frightened a man named Gorman, and that it was e sthouted. The object of
Clinch's going there, was, he stated, to take sgowernment property, perhaps a
blanket, to shield him from the inclemency of theather. But, gentlemen, it is
immaterial whether he went to rob or to kill Gorm&®everal men were present at the
death of Clinch. Among them was a man named Srsitice dead, and others,
severally named McCabe, Howell, and Burke. They €dinch endeavouring to
escape from the hospital, when a running fight tplaice. Clinch was armed with a
pole, bearing a knife at the end of it. To effeis escape, he had to cross a creek.
The pursuing party was therefore enabled to inrend arrest him alive. In
securing him they cut off two fingers, and beat hom the head and body so
desperately, that he roared for mercy, and fell gletely exhausted. Gentlemen, |
take it if the man had met his death in the hufrgwrsuit, the killers would have been
justified, but yielding and being killed afterwardbe offence has become murder.
McCabe will prove that he told he prisoner, Captinof the capture Clinch, upon
which the prisoner dispatched Daniel Tunney andié@dreid, saying to them, "do
you know your duty - that they replied “yes," d@hein that prisoner said "mind you do
it." They then went (continued the learned Coynselvhere Clinch was lying, and
ordering the people out of the way, who surroundied, fired at him, first one shot,
and then the other. A short time after the prisaceame up and applauded them,
saying they had done their duty, and ordered tlty lato a barrow to the hospital,
and when arrived, said jocularly to the Doctorn gau do any thing for him." After
the deed had been done, the prisoner, it wouldrdweed, had returned quite elated to
the garrison, and in high spirits, on the deatlhefman, and said we have done for
him in the swamp - no doubt feeling happy thatrren who had attempted his life
was dead. Gentlemen, the prisoner took care heldwnat be present at the
transaction. He said when he saw the body, heiser you had done it than I." | will
prove that after he had given his orders to the sofiers, he proceeded to the
quarters of the civil officers, which, by the plahold in my hand, lay towards the
further end of the Island. It is impossible to jemture what his object could have
been, unless to impress on their minds that henleadand in it, and he even asked
them what shots had been fired, feigning not toakitlee meaning of the firing. The
next day he said to Lieutenant Cox, ‘| have givepoand to Meehan to create a
diversion." Lieutenant Cox said ‘they say he i$ e man." "O,' (replied the
prisoner) ‘never mind, never mind." This, with lesnduct at the civil officers
guarters, shews on whom he wished to throw the .omdsntlemen, these are the
simple facts of the case. It is not contended,caarit be, that a mutiny existed on the
Island. It will, however, be impressed upon younds, that such was the case, and
that such an example was necessary. Gentlememtdbink that would make out a
justification for such an act as this, to instifrge into the minds of these persons.
Why not have sent Clinch to this Court to have takeés trial. There were officers
enough even there to have tried the man, at symdriad. When the man's fingers
were cut off, when he cried for mercy, and was kedcsenseless, what pretence did
there exist for shooting the miserable being likdog. Gentlemen, | am satisfied
from evidence and from affidavits, that no mutingiseed. | shall call Lieutenant
Cox, who was at the time second in command to peisovho will prove that there
was even no disposition to mutiny. | am satisfied statements which | shall lay
before you will have due consideration. Gentlentka,case of the prisoner at the bar
appears more like the case of Governor Wall thanadimer to which | can at present
refer you. Gentlemen, | shall only add, if aftedliee consideration of the case on one



New South Wales Inquests, 1829; 08 June 2008 16

side and on the other, you are of opinion there avgsimmediate danger of a mutiny;
that Captain Wright had not time to give the matmia. If you are of opinion the
circumstances were so cogent, then you will be ddargive the prisoner the benefit
of such an opinion."

Having nearly thus stated the case, the lea@Qmethsel proceeded to call witnesses.

LieutenantCHARLES COX deposed, that he was at Norfolk Island on the 20th
October, 1827, in the capacity of Magistrate andigtant Engineer, where he messed
with prisoner. While they were sitting after dinnen the evening in question,
between eight and nine o'clock, hearing a noigkearmprisoner's camp, and a shot fired
in the stockade, witness said what's that. Captaight got up, and took the candle,
which went out, requesting witness to light it, ethiwvitness did. Three times witness
said | will not light it any more. | must go toettsoldiers, to whom witness went, and
found them turned out. Captain W. came up a shoe after, and after making some
enquiries, ordered 30 men to file off from the tjgto fix bayonets, and load, and
proceed to the place whence the noise proceedéthesd heard no noise in the camp
at the time, but there was a report abroad thatptismners were surrounding the
place. Witness heard a buzzing, when Captain ered the men to load. Witness
said don't waste the ammunition, but if you witl hlee go | will see what's the matter.
Witness was not allowed to go. Captain W. orddred to remain, and if he heard
the sound of a bugle, which he carried with himfness was to come to his
assistance. Witness went out in front of the gowemt-house to listen, and about
half an hour after prisoner left him, heard fouotshfired, and saw the flash. About
half an hour after this withess saw prisoner, wéid shey had settled Clinch, and that
he had had him wheeled off to the cell yard. Gapfd. mentioned Clinch's name,
and appeared to witness rather pleased that thevasikilled. After this witness and
prisoner had some punch together, and talked ¢weatffair. Prisoner told witness
that Clinch had made resistance. Next morning eggénsaw the body of Clinch
brought out and placed on a platform in an area dsechurch service. The body
was pierced with four gun shot wounds. The heasl bvaised and battered, and the
left hand nearly cut off. Captain Wright addresske prisoners as follows:
“Prisoners, you see the body of Clinch before ydou see what he has brought
himself to, through his conduct. What, even if yoare to take the Island, what
benefit would you get by it. All the benefit yowuld get would be an idle life for
two or three months. A vessel would then arritiee- signal would not be answered -
the vessel would return to Sydney, and a force thattwould take you all prisoners
and you would all be hung." Before this event, @apW. had told witness that
Clinch had made an attempt upon his life, and tieahad great difficulty in escaping,
and that he had sent a party in chase of him, aslalout telling witness the orders
he had given them, when witness told him he hatebabt, as if any thing happened
he might be brought up as a witness against hichtfzat if he shot the man he would
have to answer for it in the Supreme Court, fdialgh the man was a prisoner of the
crown, he (Captain Wright) was not justified in eting him; owing to which
prisoner did not tell witness the orders he hacemiv After the death of Clinch,
prisoner told witness that he had given Meehanwngmote. Witness enquired for
what? he was answered because he had done hisauwtell. Witness replied, |
understand Meehan is not the man. Prisoner s&@dnéver mind, it will throw it off
the shoulders of the right person.” Witness nevieserved any appearance of
insubordination amongst the prisoners on the Islaitdone man only had been
opposed to Clinch, witness, thought it might haeerbjustifiable to have shot him
but with the number of prisoners that had been redl®ut against him, it was
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certainly a most extraordinary measure. Witness poisoner that shooting men in
the way described would not answer. Witness angoper had frequent
misunderstandings.

On cross-examination by Mr. Rowe, witness staled an examination respecting
the death of Clinch had taken place at Norfolk ndlabut that no person was
committed for trial. That the minutes of the casght to have been forwarded to the
Governor, or Attorney General. That witness insgmuence of the representation of
prisoner, respecting Clinch, advised him to tarlibdy of Clinch over, and hang him
at the yard-arm, and not to think that witness wogive him any advice that he
would not take himself, and be equally responsible the act. Witness further
persisted, that he did not believe the Island teeHaeen at the time alluded to in a
state of mutiny, and that he never taunted prisabeut taking his trial or holding up
his hand. Witness would not injure prisoner byimggvfalse testimony. He and
prisoner differed on legal points, but witness stesl that he did not suspect any
mutiny on the part of the prisoners.

JOHN CAVENAGH, a prisoner of the crown, was at Norfolk Island 1i&27.
Knew Pat. Clinch, and saw the constables in purduiim on the night in question,
observed several of the military pass, and a dimod after heard a voice say stand
clear, when some shots were fired, but could npthsav many; saw the body next; it
was bruised and battered, and some of the fingers wff.

On his cross-examination by Mr. Norton, witneted that he did not consider the
blows and bruises would have caused death ---hadtad been ten months in the
hulk, and did not know what he had been broughoup

EDWARD MCcCABE, [2] another prisoner of the crown, had been agrseer at
Norfolk Island at the period of Clinch's deathppased prisoner of Clinch being in
the hands of the constables who were in pursuitiraf upon which prisoner ordered
serjeant [sic] Tunney to take a file or two, aneéyhbis orders. Went in obedience to
the commands of prisoner to ascertain what had deee. Heard the report of a
musket, and presently after a second. Subsequeeitigld the dead body of Clinch,
whose fractured skull a soldier struck with thetbend of his musket, for which
prisoner called the soldier a scoundrel, and comdedrthe party to fall in and do
things soldierly. Heard prisoner ask if all weegisfied. The affair occurred within
twenty yards of the camp, the prescribed distareyomd which a garrison order
directed no prisoner to venture without due leawader pain of death - in his
(witness's) opinion, this place was double theadist. Prisoner said the distance
need not be measured if withess was satisfied. c@8s examination witness,
admitted he had been repeatedly flogged. Thdakies never equalled four hundred
at atime. That he never conversed with Lieute@ant about Clinch's death, and that
he had seen an instrument resembling a club, @abhoeg¢ and a half feet long, armed
at one end with a knife seven inches in haft aaddl reported to have been used by
Clinch, but could not find out that any of the aifly had been wounded by means of
it.

ADAM OLIVER, a constable at Norfolk Island during the aboveqgoke swore he
assisted a corporal of the 57th, to capture Climechp was armed with the club
already described, and defended himself with vigbrafter being struck at and
knocked down several times, when utterly defenselesrgeant Tunney and two
privates appeared, and calling to witness and thers to stand back, fired at Clinch,
who fell in a sort of creek, about twenty rods frthma camp, and fifty from the house
of the Commandant.
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WILLIAM BRUCE, watchman, was one of the party who captured Glind/hen
quite secured, from five to seven minutes aftendelisarmed, and as he lay entirely
at the disposal of the party, the prisoners orisland not having shewn the slightest
disposition in the world to interpose for him, theldiers appeared as described, and
crying out if that was Clinch, bid the party stacidar, when they fired, and shot the
defenceless wretch.

CHARLES DAVY was a patient in the hospital, whither the deadybaf Clinch
was brought, and tumbled out of a barrow on therfloPrisoner said, addressing the
Surgeon, Doctor, if not too late, restore him, deidhim take the course of law.
Another witness, named William Holt, deposed tlwe# prisoners on the Island had
evinced no disposition whatever to mutiny.

JEREMIAH GALLIVAN, a private soldier of the 29th, deposed that & tva who
called on Clinch surrender, to which the latterlisgpwith threats against the life of
witness, some of whose comrades he could not swkay seeing witness's danger,
shot Clinch then and there. Heard prisoner, whe afout three hundred yards
behind, exclaiming - ““sergeant do your duty," andcoming up in about ten minutes,
ask how far distant they were from the camp; onciwhiand ascertaining it was
beyond the prescribed distance, prisoner addedttibagoldiers had done their duty,
and warned them, that any prisoner taking to thehtshould be served in a similar
way; and that about a fortnight previously, thergan had turned out under arms,
expecting a mutiny and attack from the prisoners.

-- TUNNEY, sergeant of the 39th, deposed, that finding @licentending against
CorporalMEEHAN, whose life he considered was in danger, and nowing the
people who stood round were constables, but tleat Were assisting Clinch against
the corporal, called --- ““stand away rascals,|bshoot you," and instantly, with the
private, Daniel Reid, who accompanied him, firedhva eight yards distance at
Clinch, who fell dead. After this Captain Wrigtdre up, and ascertaining the deed
was done within more than fifty yards of the cantpir(y being the forbidden
distance) applauded the soldiers for having doee& ttuty, and hoped the prisoners
would take a wholesome caution from it. Understdiogl order of the prisoner to
witness to attend to the admonition --- “You kngaur duty," referred to the
established rule of firing on a runaway resistingrefusing to surrender, and that
under this order, and conceiving one of the sdklieres to be in danger, he had shot
Clinch. McCabe had not told prisoner in witnesplgesence that Clinch had
surrendered. Thirty men, witness was sure, hadeen ordered off by the prisoner.
Daniel Reid, private in the 39th, on setting outhmergeant Tunney, heard prisoner
say, sergeant, "do your duty - you know your dutysaw Clinch fighting with
Corporal Meehan, whose head appeared to be cutiumsting against the whole
party, sometimes kneeling, at other times gropindiis hands and feet amongst the
rushes. There did not seem to be any chance @sbk&ping. Heard no caution from
Tunney to the constables to stand off, but firedChbch, as witness thought, in
execution of his duty.

Here Counsel for the prosecution, Mr. Wentwoaitreed to close the case, and sat
down.

Mr. Justice Dowling having complimented the tesdt Counsel on the extremely
delicate, proper, and able manner in which he lmwucted the case, put it to the
officers in the jury-box, without going into evide®y which he deemed conclusive for
the prisoner, to record their verdict. [3]
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NOT GUILTY was pronounced, with scarcely a motigehesitation, and Captain
Wright was instantly discharged from the bar. Twurt then adjourned, it being
nearly eight o'clock. [4]

[1] For commentary, see Australian, 14 October 1838ll, the editor of the Monitor,
made the initial complaint about this killing. Argeant and a private soldier were
first charged and held to bail, until Wright, thenemanding officer at Norfolk Island,
came forward to be tried in their stead. The sp&lhad merely followed his orders,
Wright said. The Australian noted a number of Gddiin the trial. Wright had been
a member of the criminal jury many times even affter death of Clinch, including
being a juror on a prosecution against Hall, whs Wwa own virtual prosecutor. Two
members of Wright's own regiment were on the joryHis trial. The witnesses were
also men who had previously been held to bail fanstaughter, and were the
immediate instruments of Clinch's death. Halldeteed the editor of the Sydney
Gazette for libel over this issue: see Hall v. Miaahd (No. 3), 1830.

In its usual way of favouring authority, the Sydn&pazette, 10 October 1829,
described Wright as a "gallant officer”. On 13 @hetr 1829 it said "never was so
grave a charge so miserably supported”. On 15B@ctb329, commented on the case
again, saying that it had placed Wright under uassary stress, only to break down
when a witness "bears down all that had been puslydorought against him ...The
prosecution broke down with its own weight of trdsfhe fact that the prosecution
barrister admitted that it had broken down was Witggvictory. There could be no
suspicion of a biased jury, the Gazette claimea Glazette's report of the case was
published on 13 October 1829.

See also Historical Records of Australia, Seriegdl, 15, p. 245 (British government
requesting information about the case). Goverraniily sent a despatch to Murray
about this case on 21 July 1830 (pp 594-599). Mbaitor had published an adverse
article about it, claiming that there had beenecap. The governor, however, said
that "the Trial of Captain Wright was the resultasf foul a conspiracy as was ever
engendered.” The conspirators included Lt Cox twedconvicts. Cox had earlier
been brought to a Court Martial by Wright. Govariarling said that Cox was a
tool of a faction which included Hall, the editof the Monitor, Wentworth and
Robison, and that Cox was not of a sound stateirnd . mDowling also sent a report of
the trial, which was much longer than those puklisin the newspapers. See also
Darling to Murray, 27 July 1830 (pp 626-627). Qehhlf of the British government,
Viscount Goderich replied to the despatch of 2¥ 1830 on 23 December 1830. He
said that Wright should be informed that the Bhitigovernment considered him
completely free from the remotest suspicion of wrdeing in the death of Clinch (p.
863).

In 1830, three other soldiers were tried and ateplibf murdering a man in custody:
Sydney Gazette, 14 August 1830.

[2] McCabe was committed by the magistrates todstaal in the Supreme Court for
perjury over his evidence in this case: Sydney @G@z81 October, 26 November
1829; Australian, 21 November 1829. The Sydney e@azthought that the
magistrates should have had jurisdiction to try himemselves: 26 November, 1
December 1829.

[3] The Sydney Gazette, 13 October 1829, saidttieat'Learned Judge then told the
Jury that Mr. Wentworth had done himself infinitenour by the manner in which he
had presented this case to their notice. He nowlidly admitted that the evidence
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did not sustain it, that it had broken down under, tand it was their duty to dismiss
the accused with honour from the bar by saying &s Mot Guilty."

[4] For a similar, quick acquittal of a fellow ofer by a military jury, see R. v. Lowe,
1827.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 16/10/1829

Supreme Court of New South Wales

Dowling J., 12 October 1829

MURDER BY A MANIAC.

CRIMINAL COURT. MONDAY.

Before Mr. Justice DowlingJAMES MACMANUS was indicted for the wilful

murder ofEDWARD VALES, at Parramatta, on the 4th of Octoberhaf is, the trial
took place only eight days after the death of the victim. On the insanity defence, see also
Sydney Gazette, 4 September 1830.]

Dr. Wardell, for the prisoner, urged that themnveas unsound in his mind at the
time of committing the murder.

Seven officers were then sworn to determine hdrethe prisoner was sane or
insane at the time charged.

Rev.SAMUEL MARSDEN deposed, that he had known the prisoner, but was n
aware of his derangement till within the last teaysl On the 3rd of October he
observed the man pulling at the tomb-stones inaRaatta church-yard, by which he
tore off two of his finger nails, and on the Sundasening subsequently, about five
o'clock, he again beheld prisoner, who then betrayderanged state of intellect, and
seemed to be incapable of judging right from wrong.

Mr. Marsden's coachmaGEORGE SAVAGE, deposed, that he went to bed on
Sunday evening, Oct. 4, about nine o'clock, andtlshafter heard the prisoner walk
out of a house opposite, and begin counting ths sigfar as nine; the man continued
after this walking up and down for about an houwt arhalf, talking all the time most
incoherently; about twelve o'clock, hearing a crashroken glass, Savage continued
to depose, that he got up and alarmed the chieftable, who dispatched a sub-
constable with him to the church yard, when afteémluing over the gate, and
glancing an eye about, he spied the maniac in dl $odge, sprinkling water about
him; on getting nearer the door, the maniac wascheacry, "~ I'll wash my hands,
and wash them clean;" as he turned to wash hissh&aage ran up to the door, and
pulled it to -- then opened it a little, and peepstien the maniac flung water in his
face, saying, “thou art saved;" Savage said, , #@eme along with me, and I'll take
you home to your brother's;" Macmanus replied,h;"o you know me, | have
conquered the devil;" on looking round the roomé&ggevbeheld a dead body stretched
along the ground, the neck and face of which wexspdrately lacerated, an axe lying
near it appeared to be covered with blood; Savagriened to the constable outside,
he's killed old Neddy, meaning deceased, who wagedads of age, and both secured
Macmanus in the church-yard a short time, aftendpebliged to knock him down, as
he defended himself furiously.

Mr. Justice Dowling having put it to the Comnussto say, whether from the
evidence that had been adduced, they could coridqrisoner as a madman, or one
in possession of his intellects. Without retiriagyerdict was returned, that the panel
[sic] was of unsound mind at the time of committthg act described.
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The Judge then directed, that the prisoner shbalkept in close confinement till
his Majesty's pleasure be made known upon the stibjich in all likelihood will
be a period of 10 months.

The prisoner did not exhibit any symptoms of insaat the bar.

[*] According to the Sydney Gazette, 15 October 9,8the court sentenced him to
confinement at the Lunatic Asylum during His Mayespleasure.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1830

MAITLAND MERCURY, 2/84, 10/08/1844.

DEATH.

On the &' instant, at the residence of her son, Andrew L&sg,., of Dunmore, in the
75N year of her ager, Mrs. Mary Dunmore, relict of thee Mr. WILLIAM LANG

of Dunmorewho perished at sea on his way from Paterson’s Rivéo Sydney, by
one of the small coasting vessels that were thenotily means of conveyance by
water between this district and the capitatthe year 1830.

SYDNEY GAZETTE, 29/05/1830

Supreme Court of New South Wales

Dowling J., 28 May 1830

FRIDAY MAY 28th.

(Before Mr. Justice Dowling.)

HENRY MUCKLETON was indicted for the wilful murder dfIARK KING , and
PATRICK CUFFE, THOMAS WALSH, and WILLIAM BROWNE , as
accessaries present aiding and assisting, at MoBzty, on the 19th of February last.

Mr. W. H. Moore, conducted the prosecution.

From the evidence adduced in this case, it appethat the prisoners, from what
motive could not be collected, concerted togetltertake away the life of the
deceased, a fellow prisoner at Moreton Bay. Ordénepreceding the commission of
the murder, the prisoners were seen in the bamaok, to which they had been
confined for refusing to go to work, consulting étiger for some time. One of them
(Cuffe) had a falling axe with the handle cut shed that it could be used like a
tomahawk, which he gave to Walsh, who concealathiterneath his bed. Neither
this circumstance, nor that of the axe being temefl to Muckelton in the course of
the same evening, excited the particular attergiothe witnesses, as a plan appeared
to have been in agitation among the prisoners ¢albout of the barrack, and it was
supposed the axe was to be used in the attempiveBe two and three o'clock in the
morning, however, the prisoners being at that t@hén bed, and the greater number
asleep, one of them who had occasion to get upQG#¥e and Walsh in a corner of
the room in conversation, and heard Cuffe saytlibatould ““have nothing to do with
it; they must do it among themselves." Walsh hadee under his arm at the time.
Shortly after the witness returned to bed, he haandise of blows, and on directing
his attention to the quarter whence the sound pae® saw a hand moving up and
down over the bed of the deceased, as if strikingraber of successive blows. The
witness kept his eyes fixed on the spot, and d#jirsaw the individual by whom the
blows were given lie down in the bed next to thiathe deceased, and in which the
prisoner Muckleton slept. About the same time, tla@o withness who also had
occasion to rise in the night time, passed the dedhe deceased, and saw the
prisoner, Muckleton, striking the deceased on thadhwith an axe, as if he was
chopping wood, while another man, who, from circtanses, he had no doubt was
Walsh, held him down in the bed. The cry of murdexs immediately raised, and
upon the Superintendent entering the barrack, apaam®d by the guard, one of the
witnesses immediately pointed out Muckleton asnia® by whom the deceased had
been wounded. Upon examination the axe was founthe prisoner's bed, and
several traces of blood on his person. Brownetaken into custody in consequence
of having been seen in conversation with the oflteoners on the day previous to
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the murder; but none of the evidence otherwisectdte him in any way, but for his

confession taken before the Commandant, Captaian,cand made also, when in the
cells, to Dr. Cowper, that he, together with théeotprisoners, had concerted to
murder the deceased. The deceased had thirteisadnwounds on his head, one of
which penetrated to the brain just above the ead, another nearly seperated the
upper from the lower jaw; notwithstanding which liregered three days in hospital

before he expired. When called upon for his defetize prisoner, Muckleton, said he
was guilty, but that the other men knew nothingt.ofThe other prisoners denied the
charge, and called two witnesses for the purposmpéaching the witnesses for the
Crown.

Mr. Justice Dowling minutely recapitulated théole of the evidence, pointing out
those parts of it which most materially affected several prisoners. With respect to
the prisoners charged as being present aiding ssidtiag, His Honor told the Jury
they must be satisfied that they were so beforg ¢beld be brought within the scope
of the present information. It was not necesshowever, that there should be an
actual presence. If they were in a condition tovkrwhat was doing at the time,
although they were not actually looking on at tlenmission of the murder, they
were constructively present. Thus if one man stabdhe door of a house while
another went in and committed a murder, he who mdesoutside, would be properly
charged as being present aiding and assisting;anas indictment for killing a man
in a duel, the seconds were equally principals vhittn who actually pulled the
trigger, as being looking on at the time. Buinfconsequence of a preconcerted plan
formed among several others, one of the party shooinmit a murder without the
others being in a condition to know when it waspeérated, then, although they
would be equally amenable to the law as accesdagiese the fact, they could not be
found guilty on an information charging them witéitg present aiding and assisting.
Bearing these observations in minds the learnedelutvited the particular attention
of the Jury to the evidence as it affected theopiess, Cuffe, Walsh, and Browne; for,
with respect to the guilt of the prisoner, Muckletélis Honor apprehended no doubt
could exist if they believed the witnesses, indeleely of the avowal which he had
made in the dock.

The Jury retired for about half an hour, andimetd into Court with a verdict of
Guilty against Muckleton, and acquitted the othesqmers.

The learned Judge then pronounced the awfuéseatof the law on the prisoner,
Muckleton, and ordered him for execution on Mondeaxt.

The other prisoners were remanded on the matidhe Crown Officer, who, it is
understood, will present another information agathem as accessaries before the
fact. [*]

See also Australian, 4 June 1830.

[*] These three prisoners were subsequently aaglitnf this offence as well:
Australian, 4 June 1830. Muckleton was hangedloMay 1830: Sydney Gazette, 1
June 1830.
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AUSTRALIAN, 03/09/1830

Execution, 30 August 1830

On Monday,BROGER, a black native, was hanged at Campbell Town, tiier
murder of a stockmanJODHN RIVETT] , some time ago, in the interior of the
country.
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Four other culprits suffered the day following; ahd two men, McGibbon and Maas,
[*] who were not many days ago found guilty of wars forgeries on the
Commissariat Department, paid the penalty of the dh Liverpool, on Wednesday.
This expenditure of human life is appalling, andulbly so, when the little
amelioration produced by the frequency of capitahiphments, generally on the
surviving part of the depraved, and the exhibitidrihose spectacles in particular, is
considered, ~"Whose sheddeth man's blood (unrigktgpoby man, shall his blood be
shed." Murder merits death by the hands of thegimam; and arson and highway
robbery, when attended with aggravated outragelserel are few other crimes, we
think, the odds against the commission of which Wwé much augmented by the
terrors of capital punishment. The stoutest sadedgiagainst rapine will lose their
force and influence by a too common use. Whatmliion of crime did the common
spectacle of criminals, hanging in gibbets at fi@tsof the elements for years, as was
once the fashion of the law, in the realm of Endlagver produced? The very crow
stuck up daily, without intermission, to scare awatgrlopers from the corn field,
soon becomes an accustomed sight to the tribe rajedi free-booters. And so is it
with Jack Ketch and his noose. Hard labor andasgliconfinement have terrors in
prospect for the generality of offenders, who wouatat unwillingly exchange the
pleasure of a feat, for the chance of escapinmate connection with “"JACK," and a
“cist of his office.”

For another account of the execution, see Sydnegtta 31 August 1830.

The Sydney Gazette, 26 and 28 November 1829, reported that Broger was committed for trial
on 23 November 1829 on a charge of murder. The Gazette reported the trial on 26 August
1830 (the trial having been held at Campbelltown on 20 August) as follows: "Broger, an
aboriginal native, was indicted for the wilful murder of John Rivett at Shoalhaven, on the 6th
of February, 1829 - Guilty, Death. Ordered for execution on Monday the 23d instant." His
execution was then postponed for a week.

In this, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death. See R. v. Butler, July 1826. The Act restricted
the opportunity for clemency in murder cases: see Australian, 5 August 1826, pp 2-3. By s. 4
of the Act, the judge was given power to stay the execution; for an example of that, see R. v.
Fitzpatrick and Colville, June 1824.

The Archives Office of New South Wales has a file called Miscellaneous Correspondence
Relating to Aborigines (5/1161), which contains a list of all Aborigines tried before the
Supreme Court between May 1824 until February session 1836 (pp 271-273). Broger or
Brogan was the first on the list after Tommy, who was tried and executed in 1827 (R. v.
Tommy, 1827). Broger's alleged accomplice, another Aborigine called George Murphy, was
held in custody in Argyle, but escaped. He was later found drowned: Australian, 4 September
1829; Sydney Gazette, 28 November 1829. See also R. v. Ballard or Barrett, 1829.

The Sydney Gazette reported the following on 27 July 1830: "A black native, known in Sydney
by the name of Bumble, who was formerly sentenced to death for his murderous exploits, but
obtained his Excellency's pardon, has recently been committing some most daring and
attrocious depredations at Brisbane Water. He has placed himself at the head of a party of
his tribe, and from his watrlike threats, and known ferocious character, the persons residing on
the spot, have been deterred from pursuing him. A request for the assistance of the Police
was sent to town on Sunday, and we hope soon to hear that this furious gentleman, on whom
conciliation has produced so little effect, is in safe custody.” No one of this description
appears on the list of Aborigines tried between 1824 and 1836, though the list may not be
complete. This may be a reference to the Aboriginal Defendant case, 1827, to R. v. Binge
Mhulto, 1828, or to a case decided before 1824. It is also possible that the Gazette did not
get the story right.
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On 17 November 1830, Governor Darling announced that Captain Logan, commandant at
Moreton Bay, had been killed by natives: Sydney Gazette, 18 November 1830.

[*] For an account of their trial, see Sydney Gazel7 August 1830; and see Sydney
Gazette, 4 September 1830.
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SYDNEY GAZETTE, 04/09/1830

Supreme Court of New South Wales

Dowling J., 3 September 1830

JOHN KILLIGREE , was indicted for the wilful murder @ANIEL SULLIVAN
at Sydney, on the 14th July.

JOHN SHEA, a private in the 39th regiment, said, | know ginsoner; he was a
soldier in the same regiment with me; on the 14tly,J saw him in the Sydney
barracks, between the hours of 8 and 9 o'clockghit,nvery drunk; he slept on the
same hammock-pole with me; on the 14th July, | vg@scquet on duty that night; |
knew the deceased; he was in bed when the priszame in, and asleep; another
soldier undressed the prisoner, during which timemMas very outrageous, and kept
shouting out, so that two men were obliged to puott to bed; | think he had his side
arms on when he came in; he said several timeshthatould ““kill," but named no
person; he remained quiet in bed for a few minuded, then made a plunge up, and
reached his hand to a belt which hung over his haad drew a bayonet which was
suspended in it, out of the scabbard; it was his bayonet; when | saw it in his hand
| was near the door; he waved the bayonet ovendasl, and fearing that he would do
me some mischief, | got under my own hammock, amchediately after heard the
deceased groan; | went to his berth, and saw tienea stuck in the side of his head;
| called out that the man was killed; the prisosidf remained in his bed, and | pulled
the bayonet out of the deceased's head; theretwerbammocks between that of the
prisoner, and the one in which the deceased latheifprisoner was the man who
wounded the deceased, he must have thrown the &aywcould not have seen the
deceased from where he lay; the two hammocks batilee deceased's and the
prisoner's were empty; other soldiers were in laed,some moving about the room; |
did not see the bayonet leave the hand of thereis® saw him wave it once over his
head; he had no bayonet in his hand when | sawiro8ellivan's head; | afterwards
ascertained that the bayonet belonged to the misby the number; the deceased
died about 11 o'clock the same night in the hokpi@a one had been ill-using or
abusing the prisoner in the barrack room beforevéiet to bed; he came in angry; |,
being on duty, did not like to have my belts pulkdabut, and called a man named
RANDAL McCARTHY to assist me in putting him to bed; other perssms the
affair; after the deceased had received his deatind, the prisoner lay very quiet in
bed, until ordered out to the guard house, | néwew of any quarrel between the
prisoner and the deceased; | saw the prisonerathe gvening, about 6 o'clock, in the
barracks, and he appeared to me to be then sober.

Other Witnesses were called, who merely spokih@écsame facts, and stated their
belief that the bayonet had accidentally left thadof the prisoner.

Several soldiers of the same regiment gave tisorer an excellent character for
good temper and humanity when sober.

The learned Judge minutely recapitulated thdenge, and left it to the Jury to say,
whether the prisoner, intending to do some mischafl thrown the bayonet, or
whether it had accidentally flown out of his handew flourishing it over his head. If
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they should be of opinion that, intending to hwimgbody, no matter whether the
deceased or any other person, the prisoner hadmhtioe bayonet, then his Honor
was bound to tell them, that death having ensuedmsequence of his illegal act, the
prisoner, in the eye of the law, was guilty of mend If, on the other hand, they were
satisfied, under all the circumstances, that thebet had accidentally left his hand,
the offence would be reduced tot hat of manslaughte

The Jury found the prisoner guilty of manslaughgerd the Court, after a suitable
admonition, sentenced him to be imprisoned foreluaendar months.

See also Australian, 10 September 1830.
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SYDNEY GAZETTE, 11/11/1830

Supreme Court of New South Wales

Forbes C.J., 30 October 1830

BATHURST - 30th Oct.

Special commission.

(Before His Honor the Chief Justice, and a Jurllditary Officers.)

RALPH ENTWISTLE, WILLIAM GAHAN, MICGAEL KERNEY, PAT RICK
GLEESON, THOMAS DUNN, and JOHN SHEPHERD, were indicted for the
wilful murder of JOHN alias JAMES GREENWOOD, at Bartletts, on the 23rd of
September last, by shooting him with a loaded gurpistol. The information
contained four counts varying the offence to hagerbcommitted by some of the
prisoners, the others being present, aiding andtamgstherein.

It appeared from the evidence of an assignedasenf Mr. Evernden (the police
Magistrate at Bathurst), that about the latter en8eptember a party of armed men,
some having muskets, and others pistols, cameetéatm of his master at Bartletts, a
distance of about 10 miles from Bathurst, where deeeased was engaged as
overseer; and after desiring all the men upon &mnfto turn out and follow them,
applied to the deceased and told him that he noestapany them; upon his refusing
to do so, the prisoners, most of whom had armd, gavould be much better for him
to go, as they would shoot him if he did not. HE®fused, and told them they were
not game enough to shoot, at the same time opémsrgreast to them. Upon this the
prisoners, Entwistle and Gahan, fired at the dezbammediately after each other.
The deceased put his hands to his breast and called Oh Lord!" and then
staggered into the house. While he was going theatloor, a third shot was fired at
him by Michael Kerney, which penetrated his badlhe deceased then laid himself
down before the fire, and never spoke. The whoka® prisoners were identified as
being present, by two of the assigned servants rofBMernden, whom they pressed
and took with them. Part of the deceased's cloa#tssfound on the persons of some
of the prisoners; two shots were received by tlwedsed about the region of the heart
and one in the back.

The evidence of the two assigned servants walreed in several circumstances
by the testimony of Mr. Everndon and a ticket-aive man in his service.

The Jury found all the prisoners guilty, andtseoe of death was immediately
passed upon them and execution awarded on Tuabeadd of November. [*]

[*] On the same day at the Bathurst assizes, atmenbers of the same gang were
convicted of stealing in a dwelling house. Thewp,twere sentenced to death: Sydney
Gazette, 11 November 1830. All the prisoners vexecuted on 3 November 1830:
Sydney Gazette, 13 November 1830.
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Division of Law Macquarie University

SYDNEY GAZETTE, 27/11/1830

Supreme Court of New South Wales

Dowling J., 26 November 1830

(Before Mr. Justice Dowling.)

THOMAS JONES was indicted for the wilful murder ofLLEWELLEN
HOPKINS, at Sydney, on the 29th October last. The infaglonacharged the
prisoner with having, on the day above stated,ciefl sundry mortal wounds,
fractures, and contusions, on the head of the dedeavith a paling, from the effects
of which he died on the following day.

Mr. W. H. Moore conducted the prosecution; Mhelry was of counsel for the
prisoner.

It appeared in evidence, that the deceased, wdsoupwards of 60 years of age,
lived with the prisoner, who is a milkman, andjfa time the fatal occurrence took
place, resided in Upper Pitt-street, there beingther persons living in the house. -
According to the testimony of several withesses,ghsoner and the deceased always
lived upon the most friendly, and even affectionaens, with each other; and from
the whole of the circumstances developed on thé there can be no reason to doubt
that the prisoner was incited to the commissiorthef rash act which deprived a
fellow-creature of his existence, by the effectgnbdxication, possibly rendered more
violent from some ill-timed provocation given byetideceased; of which, however,
there was no actual proof.

On the evening of Sunday the 29th October, ti®oper was seen in a state of
intoxication, and engaged in an altercation witegghbour, about some trifling milk
score. At this time a paling was observed in laindh Shortly after he was noticed
lying down in the yard outside his house, and,radtdittle time, the deceased came
out and seemed to be endeavouring to persuadeolgmit doors, but not succeeding
returned himself into the house, closing the ddterahim. Presently the prisoner
arose and went in, and after a short time had ethjpsnoise was heard about the
premises, which attracted some constables to tbe apd the deceased was found
standing in the yard, with the blood flowing fromm@und in his head; the prisoner
being all the time shut up in the house, and belgavi a very riotous manner. After
examining the deceased, it appeared to the cosstdlht the cut then on his head
was very slight; and, as he declined making anygehagainst the prisoner, they went
away, first advising the deceased not to go near;, hor to sleep in the house that
night; - a caution which, unfortunately, he negtekcto take. About an hour after, the
uproar was renewed, and where they found a numbpeaple assembled, and the
deceased reclining against he wall, in the yareedihg copiously from several fresh
wounds on the head, and quite insensible. Theomeiswas among the persons
present, and, upon its being asserted by seveaahth had inflicted the wounds, he
asked the deceased if he had beaten him, whorsadfstinctly replied “"Yes," and
then, as if recollecting himself, “"No."

The unfortunate man was conveyed in a cart éoGleneral Hospital, where he
lingered, in a state of total insensibility, tifiet following morning, when he expired.
Dr. MITCHELL proved that the fractures on the skull, and the@sequent
extravasation of blood caused death. He alsodstétat he believed the wounds to
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have been inflicted with a blunt weapon, probabBt tset forth in the information, to
which very considerable force must have been segpli

The jury, after a minute recapitulation of dfletevidence, together with such
comments as the learned judge deemed it propeake nfiound the prisoner guilty of
manslaughter.

Mr. Therry here rose and stated that he hadibong to the court a point of law
which suggested itself to him in the course ofttied, namely, that the jury had not
the power to find a prisoner guilty of manslaughter an indictment for murder. The
learned gentleman then proceeded to state thatoter formerly exercised by jurors
in returning verdicts of manslaughter, in casesreltlee indictments were for murder,
was given them by statute - the 43d, Geo. 3, c. 18w, he contended, as that
statute was wholly repealed by Mr. Peel's Acts, mmdimilar provision in cases like
the present being to be found in the existing arahicode, that a verdict of
manslaughter could no longer be supported on aatmdnt for murder.

The learned Judge overruled the objection. Hbsor stated, that juries had the
power of returning verdicts of manslaughter on éhients for murder, at common
law. The Act of Parliament referred to by coundedd reference merely to the
punishment of the offence of manslaughter.

His Honor, then, after a most impressive addresbe prisoner, sentenced him to
be imprisoned for twelve calendar months.

See also Australian, 3 December 1830.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1831

AUSTRALIAN, 14/01/1831

Supreme Court of New South Wales

Forbes C.J., 7 January 1831

FRIDAY, JAN, 7th. JOHN COOK, JAMES MURPHY, and WILLIAM BUBB,
were indicted for the wilful murder ADAM OLIVER, at Norfolk Island, on the
25th October, 1830; arttODHN WIL SON as an accessary before the fact.

EDWARD MAGENNIS, a prisoner of the crown, and called as a witriesshe
crown, said, "My Lord and Gentlemen of the Courhiew my examination is over, |
wish to say something."

Chief Justice State what you have to say.

My Lord, When this transaction took place, | wasthe gaol-gang loaded with
heavy irons, and almost starved to death. A manedaGascoigne, one of the
overseers at the time, and who is here to-daywaignass, called me on one side, and
told me, that if | did not implicate Wilson, and Kkihy, as well as Cook, he would
have me up to court and get me flogged; so, my Lasd was nearly at death's door
at the time, | was afraid to refuse. | thougtietter to say nothing about it there, but
to wait 'till I came up to this court, to expose theachery and perjury of Gascoigne.

The Chief Justice Then you mean to say, thaitwbu swore against these men at
Norfolk Island is false?

Witness | do, my Lord, and | hope God will fivgyme, as | did it out of fear, and
intended to tell the truth when | came up here.

HENRY GASCOIGNE an overseer, among others, deposed In Oct.l lasts an
overseer of the gaol-gang at Norfolk Island; thieqmers were in the gang; deceased
was assistant overseer; on the evening of the Qéthwhen the gang were returning
from work, | was walking with the deceased behiwtien he observed that the men
were walking out of order, and said he would geviand and set them right; he did go
forward among the gang, and shortly after | heandiae, upon which | went up, and
saw the deceased on the ground, and Bubb strikingak hard as he could with a
spade; after this, | saw Murphy strike the deceasemhewhere about the head with a
reaping hook; | went forward to strike him with aick, when he ran after me; |
escaped, and he threw the reaping-hook after nr; Bliurphy struck the deceased,
he said, several times, "You b----- r, I've settyed now."

This testimony was corroborated generally by othédences. [2]

Mr. ROSS, asst. surgeon of Norfolk Island, examined theybaad found a deep
wound, extending from ear to ear, at the back efiibad, which wound must have
caused immediate death; there were several pudctmoends in other parts of the
body.

The learned Judge summed up, concluding thatdilvas entitled to an acquittal,
as there was not a tittle of evidence to affect hBabb and Murphy, guilty. [3]

Cook, Murphy, and Bubb were accordingly hanged amdl&y last. [4]

Notes

[1] See also Sydney Gazette, 8 January 1831. ISeeRav. Welsh, Australian, 14
January 1831; Sydney Gazette, 11 January 1831.shMeas found guilty of an
assault committed at the island on the same dag.sdil that it was notorious that
prisoners on the island did not care what they saidbf what they accused one
another, in order to get to Sydney. He was septttw death for this assault. He had
been convicted of a street robbery a year eamwvbich led to his transportation to
Norfolk Island.
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[2] See Sydney Gazette, 8 January 1831 for details.

[3] According to the Sydney Gazette, 8 January 183drphy declared that he was
innocent, and Bubb also insisted on Murphy's innoee The Chief Justice said in his
summary to the jury that Bubb and Murphy would héeen guilty even if Cook's
blow had been the cause of death, so long as tlesg engaged in one common
object with him.

[4] For an account of their execution, see Sydnayefie, 11 January 1831.

SYDNEY GAZETTE, 15/01/1831

Supreme Court of New South Wales

Dowling J., 14 January 1831

CHARGE OF MURDER.

ROBERT YOUNG and JOHN HOOPER, were indicted for the wilful murder of
JOHN MASON, by strangling him with a rope, at Newcastle, lo& 6th of July last;
andFRANCISBATTY, as accessory before the fact, at the time arwk @oresaid.

PHILIP JOSEPHS - In July last | was a turnkey in Newcastle gaobmember a
man named John Mason being received into the gatile6th of July last; | received
him from the prisoner Hooper; he was to undergoogaral punishment of 100
lashes; he had not been in my charge long whersdedihim, and suspected he had
gone down into the privy; | sent for assistanceemwla man name®ATRICK
KELLY came round, and | mentioned the circumstancertg Batty, at this time,
was in the gaol-yard, and | told him what | suspdctvhile we were talking, Mason
spoke in the privy, and asked to be assisted tagetvhich we afforded him, and he
was then taken out of my charge by Hooper; in aloutiour after, | saw him in the
strong-room, hanging to a beam by a rope roundéol, and handcuffed; | ordered
him to be cut down, which was done by a man naBidBT ONSHAW; he appeared
to be dead, for | threw some water in his face, lmaever moved; | immediately sent
off for Dr. Brookes, who shortly after arrived, asaid the man was dead.

Cross-examined by Mr. Rowe - | was in the rootemw Dr. Brookes arrived; he
endeavoured to bleed the deceased; Dr. Brookesdessubpoenaed, but is not here
to-day; | can't say what the deceased's intentias w going into the privy; | do not
know that his intention was to destroy himself; wine was taken out of the privy, he
said he intended to get away; | think he could Haweg himself to the beam where |
found him; | tried and found I could, in the samayhad | wished; | tried with
handcuffs on, in the same way | found the deceamadi satisfied myself that | could
effect self-destruction in the same way | found dleeeased; Hooper was turnkey in
the in the gaol for about three years, and wascpiarly attentive and strict in doing
his duty for the last nine or ten months; | meaat the was more attentive to his duty
than formerly.

By Mr. Williams - The vault of the privy into vith the deceased man went was a
place where a man might have suffocated himselfag necessary to remove one of
the boards, and hand him a rope to enable him tawge he could not make his
escape that way; formerly, when prisoners wereet®eive 100 lashes, the surgeon
used to attend, but latterly not; Young was theusger, and came to the gaol that day
to flog the deceased; | do not know that a messagesent to Dr. Brookes to attend;
in the room where the deceased was, there wastagusich persons sentenced to
be flogged are tied; it is in the middle of the mycand the deceased was found three
or four feet from it; they could not flog a manthat place with any propriety; | have
seen prisoners flogged at the post, but never wtieredeceased was found; | had
known the deceased for three or four years, andliev® he was flogged once or
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twice before, but | did not see it myself; | alwagsnsidered him sane, but some
persons used to call him ~Cranky Jack;" | havewkm&'oung about six years, but |
do not know much of his habits one way or the other

By the prisoner, Batty - The deceased was hgnigvo feet under the berth-boards,
and suspended from a beam above; | cannot say wherevere when | found the
deceased.

By the Court - | told Mr. Batty at the door dietstrong room that the man was dead;
“Dead!" said he, and seemed very much surprisbéli¢ve he sent for Dr. Brookes
directly; I have known him as gaoler, and alwayssidered him a very feeling man; |
do not think he would any ill-treatment to a prieoif he knew it; the deceased never
received a lash.

By a Juror - The deceased could have saved lifngen strangulation where |
found him, by standing on the berth: if the man baén flogged, it was the duty of
the gaoler and one of the turnkeys to have beeseptel could have heard an outcry
in the room where | was, had a man been suffefirmgpuld have heard the cry of
“murder” had it been made.

Re-examined - If the deceased had wished to ¢osuicide, he might have done it
in the privy; the soil was deep enough to have Bered a man.

HENRY CANNY said, | am overseer to the General Hospital atddetle; on the
6th of July, | examined the body of a man named Mhbson; he was confined in the
gaol at the time; he was lying in a bottom berththie strong room, with his head
supported by some people about him; | endeavouwediged him but could not
succeed; Dr. Brookes arrived shortly after, ancehtnaway; a mark, which appeared
to be that of a rope, was round the neck of theealssd, but | saw no rope at that
time; | saw a rope afterwards, but | do not knoat ih was the one used, or where it
came from; the deceased died of strangulatiorfalis was dark and livid.

Cross-examined by Mr. Rowe - When | first sae deceased he was surrounded by
some persons who were supporting him; the eyes weddlen, but | cannot say
whether they were closed; the tongue was not betteeth were firmly closed, but
the lips were not; | have been five years and & d\adrseer at the hospital; | have
known Hooper more than four years, constantly egygmloabout the gaol; | never
heard any person complaining particularly of hitingtiter this affair.

By Mr. Williams - Dr. Brookes came three or fominutes after me; a message
came to me on the 6th of July, for Dr. Brookestistgthat the deceased would not be
flogged without he was present; a man narktL FPENNY, an attendant at the
gaol, brought the message; it purported to comm fr. Batty; | delivered it to Dr.
Brookes, who immediately left his house to go te tiaol; | have known Young
upwards of five years, and, as far as | know, he daays acted humanely in his
office; | know nothing against his character.

Re-examined - The message was, that the deceasgd not be flogged unless Dr.
Brookes were present.

By the Court - The deceased had not been puhi$bel examined him to ascertain
that fact.

By Mr. Rowe - | will not swear positively whatas the actual cause of the death.

STEPHEN COLLETT - | am an indented servant to the Australian Agdtical
Company; on the 6th July last, | was in the gadNetvcastle; on that day | saw a
man, called John Mason, in the gaol-yard, alive; riext time | saw him was in the
strong room; | was walking in the yard, and wenthe window of the strong room,
where | heard a great outcry from Mason; | saw hinthe room; together with the
prisoner Young and Hooper; Young had a rope inHaad; which he put over
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Mason's head and round his neck; Mason was hamdtatf this time; when Young
put the rope round his neck, Mason put up his hamg@sevent it tightening round his
neck; Young snatched the rope and pulled it tighihd his neck, and then pulled him
across the room towards the post; he could nohigetup as Mason pulled against
him; he then sent up to Mason, put his hand orslhéilder, and said ““you b--------
I'll knock your brains out;" Hooper at this time svstanding on one of the top berths,
and told Young to hand him the rope and he woultithe b-------- up; Young did so,
and Hooper pulled the deceased up to the pokeadge of the berth, and held him
there two or three minutes, and when he let himrdbw groaned; | saw no more, |
might have been standing at the window about tetutes or a quarter of an hour; |
saw no one in the room but Young and Hooper, ancha named Burtenshaw, but |
cannot say whether he was present all the timel éould not see the whole of the
room from the window; Burtenshaw was a prisonethi, gaol; | saw two ropes put
round the deceased's neck by Young; the first mae taken off; the second was a
larger rope, and had a noose at one end througthwlgaw Young draw the end of
the rope before he put it over the deceased's neck.

Cross-examined by Mr. Rowe - A man namB&#NJAMIN DAVIS was looking in
at the window with me, and | left him there afteg;rhdid not complain to any one of
what | saw, as | did not consider it my place tosdo there were upwards of twenty
prisoners and a turnkey in the yard at this tima,Ithold no person what | had seen; |
never told any one what | had seen until Dr. Breokame; | then told him how
Mason came by his death; | also mentioned it toMoLeod; | was not examined on
the inquest; | did not see the deceased draggetiefiround; | saw him fall, and the
rope fell with him; Burtenshaw was in the roomfa time, looking on; | was under
sentence in the gaol for six months at that timeever had any conversation with
Burtenshaw since about this transaction; the gaade, in which was a turnkey, was
not above half a dozen yards from the window wHeweas looking in; | did not
inform the turnkey of what | had seen; Hooper tteead to put me in the cells once,
but he never behaved amiss to me in the gaol; taerriareatened to put me in the
cells more than once, that | remember; | have negen Burtenshaw since | left the
gaol; I might have spoken to him about this busineshe gaol, but to the best of my
knowledge | never have; | never asked him the measostood by while a murder was
being committed; | was as good friends with hineathis transaction as before.

By the Court - | did not send to the Coroneinform him of what | had seen; the
inquest was held in the goal; | was not examingdjd some constables what | had
seen.

By Mr. Williams - | have seen persons punish®d,| never saw a rope used in that
way before; | cannot swear whether the deceasedphis hands to prevent the rope
tightning round his neck, or to prevent its beimgught down round his body; he was
very refractory.

By a Juror - The rope was put round the topnofipright post which supported the
berths; It was not over a beam, when Hooper lethgorope, the deceased fell flat,
either on the ground or on the bottom berth; Irthiti see what took place after.

WILLIAM BURTENSHAW - | am a private in the 57th regiment; in Julytlds
was confined in Newcastle gaol for a breach ofidis®; | remember a man named
John Mason being brought into the gaol, on theodtbuly; | saw him in the strong-
room; | was called in by Hooper to assist in tying the deceased to get his
punishment; Batty and Young were present; | refusedssist, and Batty said he
would get me 14 days in the cells for it; | remaine the room; | saw the deceased
handcuffed, standing with his hands across a pdd@per struck him a blow under
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the neck, with his fist, which did not knock himwda Young then got a rope and put
it round his neck; the deceased pulled back, andnyaised to let go the rope and
suffered him to fall several times; Young said wauld either tame him or break his
heart; Batty again desired me to assist, and | wenbf the room; Batty followed me
and said he would have me punished if | did noisgsand | again returned to the
room; when | went in | saw Young put a small cosdnd the neck of the deceased,
and give the end of it to Hooper, who pulled theedesed up to the pole; Batty was
not there when | went in the second time, nor dggeé him there afterwards; | saw
Hooper and Young both pull the rope up to the ;palsbd came from the nose of the
deceased, and he was quite black in the face, wheoice at the window of the
strong-room said ~"The man is chokeing," upon whigdy let go the rope, and the
deceased fell; |1 then went out to look for Mr. Batbut could not find him; | went
back again into the room and found Young standinghe midst, and Hooper near
where the deceased fell; Young told me to go outwas not wanted there; | went
out and the men in the yard were then coming imostrong-room, but the prisoners,
Young and Hooper, sent them up stairs; after thigeit to the door of the strong-
room to get some water, when | met Josephs, thdkeéyr who sent me for a knife
with which | cut down the deceased, who was thespsnoded from a horizontal beam
above the berths, and seemed to me, at first, fes was sitting on the edge of one of
them; he was quite dead; neither of the prisonergwwn the room.

Cross-examined by Mr. Rowe. - | saw a man naBeds, and the wituess, Collett,
standing at the window outside; | think it was @tillwho called out “The man is
chokeing;" | never had any conversation with hinowthit after; the strong room is
not very far from the lodge; | did not inform thaader or turnkeys of what | had seen;
| talked to Davis about what | had seen; it usedeotalked about by some of the
confines in the room, but | always walked awayl disl not like to hear it mentioned;
| though that a murder would be committed, from tMhsaw; there were more than
twenty prisoners in the yard, and a turnkey oventhbut | did not mention what |
saw to any one; | swear positively that a man detsould not see the deceased fall,
in the direction where he was; it was up to thet ploat the two men pulled up the
deceased, and not to the beam; | did not see htlredieam till afterwards, when he
was dead; | saw both the prisoners pulling himyas not Young alone, or Hooper
alone, they both pulled; his feet were not pullétitbe ground at all when | was
present; the deceased was very black in the fawkhi& tongue out; | swear that |
heard Collett call out that the man was hangingas$ sent to Newcastle gaol for three
years for having words with the serjeant; | wash®dirs in a cell there, before this
transaction, and 14 days since, for making a repgsinst the present gaoler, for
giving liquor in the gaol, but which report the nsitates held to be groundless,
though they did not send for my witnesses; Hoopas wn the top berth, and Young
gave him the end of the rope, which he pulled un&ibot one turn round the post, and
then put his feet against the post to give him npmwer; Young at that time, held the
rope by the neck, to pull the noose tighter.

By Mr. Williams - Mason was very violent befottee rope was used; | refused to
assist in tying the deceased up, because | didwaott the name of an assistant
flogger; | saw him attempt to strike the two prisos | heard Young say, ~ Mr. Batty,
send for Dr. Brookes, for I'll not punish him befolne comes;" about five minutes
after, | saw him dragged as | have stated; the pestwas pulled up to was
perpendicular; | afterwards saw the body hangingualiwo feet from the post; |
never saw the deceased after | saw him fall, @vé ldescribed, till | cut him down; |
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never said to any person that | saw him rise dféefell; the beam to which | found
the deceased hanging was not above five feet fnengrtound.

By a Juror - When the deceased fell, he pitdiischead through the bottom berth,
where there was a board out; before the rope wasght the deceased struck at the
two prisoners; | did not see any one tie up theedsed to the place where he was
found dead; Collett was at the window, but | ameshe could not see the post, to
which they were pulling him up from it; | am posgihe could not.

Re-examined - | am sure it was Collett who chtbet " The man is chokeing [sic];"
| saw him at the window; he could not see the frosh where he stood, but he might
have seen the deceased as he was pulled abouttettemsed was nearer to the
window than to the post at times.

JOHN BUTLER HEWSON, district constable at Newcastle, said, | weno itie
strong-room in the gaol, where Mason was lying dé&ook possession of this piece
of rope, which was hanging on a beam under thé&sths, about give feet from the
ground; these other pieces | found lying in thedtgdf the room; | heard there was
another rope which | asked for, and | got this fildm Joseph Batty; there was a mark
of fresh book on it; | asked Batty how it came #&dyut | did not hear him account for
it; | saw a mark on the neck of the deceased, asaite by a rope; | also saw an
incision in the arm where he had been attemptduktbled; | was present when Dr.
Brookes was there, and saw him cut the deceas¢dehdid not bleed at all; he was
also cut in the temple, but no blood flowed, asta® quantity, not half of wine glass
full; 1 know the witness, Burtenshaw; | spoke tonhon the subject, but only when
looking for the witnesses; he told me that he wasent and saw the transaction, but
did not describe it to me; | heard him give evidemn the inquest; before he was
brought before the inquest he told me nothing paldr, that | can recollect; he said it
was a foul murder.

By a Juror - | was present at the examinatiorthef deceased, when he was
sentenced to receive 100 lashes; it was for thmgagethe life of his overseer; Dr.
Brookes was on the Bench at the time.

This was the case for the prosecution.

On behalf of Batty, the following witnesses weedled:-

Mr. R.C. PRITCHETT, merchant in Sydney, has known Batty nine yeans, a
considers him a humane, kind-hearted man; he isiedaand has children.

Mr. GEORGE THOMAS GRAHAM, a settler at Hunter's River, has known Batty
for three years, and as far as the witness coudigejuhas always found him a man of
the utmost humanity and kindly feeling, and alwhgard him spoken of as such.

T. McQUOID, Esg. High Sheriff of the Colony, has known th&sgner, Batty, for
two years, as bailiff at Newcastle, and subsequest! gaoler, and formed a very
favourable opinion of his character for kindnesd &omanity; believes he was not
disposed to do injury to any body; | appointed lgyaoler at Newcastle, and should
rather have been inclined to remove him for too meftness and lenity.

Mr. EDWARD SPARKE, of Sydney, has known Batty for 6 years, duringolth
time, his general character for humanity and kisdnef heart, has been excellent;
witness never heard or knew any thing of him tocetrary.

On the part of the prisoner, Young, Mr. Williancslled PETER RILEY, a
constable at Newcastle, who said, | know the dexkat was present at his
examination when he was sentenced to receive Eb@dahe said he would rather be
hanged.
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CaptainHENRY STEEL, Keeper of Sydney gaol, said | remember an ingtanc
since | have been in office, when | found it neaegdo put a rope over a man's
person, from his violence.

BARNY DORAN, I know the deceased. | remember when he wasgghtda the
gaol to be punished, on the 6th of July; when hs ta&en into the yard, he asked
among the prisoners for a knife, and said he watittk Bob Young, or any person
who came to flog him, as he would sooner be huma tteceive 100 lashes; he
seemed that day as if he would do any thing.

JAMES WALSH, said, | was in the gaol at Newcastle on the @thiuy; |
remember the day, Mason was dead in the gaol; Moeng coming out of the strong
room, and asked him what they had done aboutdlggifig; he said they could not tie
him up he was so violent, and that they were waitor the doctor to come.

Mr. Rowe called no witnesses on behalf of hisnt] Hooper.

The learned Judge then minutely recapitulatedathole of the evidence, - leaving
the case to the Jury to say, first, whether thengwgatisfied that the deceased came by
his death in the manner charged in the informatsecondly, if so, whether the
prisoners were the persons who put the rope ronadneck of the deceased; and,
thirdly, if the jury were satisfied that they did,sunder what circumstances was it
done? - whether with the deliberate design of dgstg life, or, with a bona fide
intention of drawing him up to the post to recelne punishment? In the latter case,
although the act was criminal, the offence wouldrbiggated to manslaughter.

The Jury found the prisoners, Young and Hoopeilty of manslaughter, and
acquitted Batty, who was discharged by proclamation
The other prisoners were remanded. [*] See alsstralian, 21 January 1831.

[*] Justice Dowling sentenced the prisoners to @hier three months imprisonment,
noting that they had already endured seven moh#re:tSydney Gazette, 25 January
1831; Australian, 28 January 1831.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 12/09/1831

Supreme Court of New South Wales

Dowling J., 7 September 1831

THOMAS LUCAS was indicted for the wilful murder ofCHARLES
WATERWORTH, at Parramatta, on the 20th of July, @@HN ENGLAND as an
accessary after the fact.

The Attorney General and Mr. Crown Solicitor Mo@enducted the prosecution, and
Dr. Wardell, Mr. Therry, and Mr. Rowe defended Eangl.

The evidence having been gone through, which prailyi rested upon an approver,
JOHN MONAGHAN, and several witnesses having stated that theadedewas
known to them by the name OWATERSWORTH. The Jury having retired for
some time, came into Court and informed the Jutthget,as there appeared a variance
between the name of deceased as laid in the infmmaand that which he was
known by the witnesses, they could not agree upeerdict. The learned Judge
ordered the prisoners to be remanded, and a fresbtment to be framed against
them.

[*] The Sydney Gazette, 10 September 1831, reported this trial at greater length. Evidence
was led as to whether the deceased was known as Waterworth or Watersworth. It appears
that he answered to both names. For Justice Dowling's notebook version of the trial, see
Dowling, Select Cases, Archives Office of N.S.W., 2/3466, p. 82; Proceedings of the Supreme
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Court, Vol. 58, p. 112, 2/3241. In the former, Dowling summarised the point as follows:
"Where an indictment charged the prisoner with the Murder of Robert Waterworth and it was
proved that the name of the deceased was Watersworth the jury who could not decide what
was his true name were discharged from giving any verdict."

An inaccurate name of a victim was also in issue in R. v. Roberts, Sydney Gazette, 3 and 6
September 1831; Sydney Herald, 5 September 1831; Australian, 9 September 1831. The
indictment named the victim as James Michael Roy, whereas he was in fact James
Mickellroy. Rowe, for the defendant, urged that this was fatal to the indictment, but Forbes
C.J. disagreed. He said that the "deceased was described with sufficient certainty to inform
the prisoner of what he stood charged, and to enable him, had there been an acquittal, to
plead the verdict in bar of another information." (Source: Sydney Gazette, 6 September
1831.) The Australian reported that Forbes said that the ends of justice would be defeated
were such quibbles as to name sufficient to allow a prisoner to be discharged. None of the
newspapers reported this judgment at length. The Gazette and Australian said that the
prisoner was hanged for murder.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 17/09/1831

Forbes C.J., 9 and 12 September 1831

FRIDAY, SEPT. 9.

(Before the Chief Justice.)

THOMAS LUCAS and JOHN ENGLAND, charged, the one as principal, and the
other as accessory after the fact, in the murdeRO@BERT WATERWORTH,
being placed at the bar.

The Clerk of the Court proceeded to read the in&diom, when he was interrupted by
Mr. Rowe, who enquired if that were the informatiepon which the prisoners had
been already tried?

The Attorney General said it was the same inédiom.

Dr. Wardell submitted that it was contrary td @lactice, after a Jury had been
discharged, to empanell [sic] a new Jury, and rétey prisoners upon the same
information.

The learned Judge having taken a note of thes faicthe case, as they occurred
upon the former trial; the finding of the Jury, ateir discharge, by consent of the
Attorney General, said he was ready to hear suplmaents as Counsel might have to
offer against the present proceeding.

Mr. Rowe - The prisoners, may it please your éfostate that, having already been
arraigned and tried, they are not liable againgabraigned and tried upon the same
information. A jury has been once charged withghsoners on this information; and
it is an established rule of law, that a Jury hg\ieen once so charged, particularly in
a capital case, cannot be discharged without gigimgrdict. [Bacon's Abridgment;
title ““Juries" G.] In this case the Jurors whotbhg constitution of the Court in this
Colony, are empanelled namely seven military ofcenstead of twelve civilians
indifferently chosen from among the people - cargh during the whole of the trial
till the evidence was gone through on both sidegreliminary issue was put to them
by the learned Judge who presided, upon which tieéiyed from the Court to
deliberate; and, on their return into the box,estathrough their Foreman, that they
could not find the issue so put to them - not thare was a difference of opinion
among them, but that they could not arrive at amctusion, one way or the other, on
the question left for them to determine. Upon tiiey were discharged without
giving a verdict. Now, | contend that it was indoemt upon the prosecutor to show
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that the name laid in the information was the rigdatne, and not upon the prisoners to
shew that it was not the right name,; and if, frany circumstance, he failed in so
proving the name as laid, and that the Court amgl \@are satisfied that it was not so
proved, why then, I contend, according to all théharities upon the subject, that the
prisoners were entitled to an acquittal. In noecass a Jury, after being once
empanelled in a criminal case, been dischargedowitigiving a verdict, except in
consequence of an act of God, or in some extrermescdy consent of the prisoner.
If a juror die in the course of a trial, or be takso ill as to render it impossible for
him to sit, the Court may empanel another jurordischarge the Jury altogether. If
the prisoner take ill during the trial, the Courayrdischarge the Jury; but in no other
cases than those of such extreme necessity, thdiun@n foresight could guard
against, can the Court discharge the Jury, witlobtsining a verdict of guilty or not
guilty. In this case, the evidence was gone thnoarg both sides - the Jury could not
find the issue put to to [sic] them by the Couthey were discharged without the
consent of the prisoners being had, or even asked,-with the discharge of the Jury,
| contend, the prisoners were discharged alsocandot again be upon their trials, on
the same information. As | am to be followed bg tivo learned gentlemen who are
with me in this case, | shall not take up the tmh¢he Court by any further argument,
and shall now briefly refer to a variety of decidsbes on the subject. The learned
Counsel here cited several cases from the worlkdroflustice Foster, Chitty, Leach,
&c. and concluded by once more submitting, withfoence to the Court, that the
prisoners could not be again arraigned on [t]heesefiormation.

Mr. Therry said, there was no legal propositidrwhich he was more satisfied than
this: - that no legal conviction of the prisonetstlze bar could take place on the
information on which they were arraigned, and chlgon to plead. The nature of
the offence with which the prisoners stood changed not now a legitimate topic of
discussion; suffice it to say, that the informaticontained the charge of a capital
felony. To that charge they had pleaded not guiEyidence at the former trial was
fully fully [sic] heard - the case for the prosdouatand for the defence had closed,
and the Judge had actually charged the Jury orssue, which he proposed as
preliminary to the main issue of guilty or not dwil The Jury could not agree upon
that preliminary issue, and the learned Judge wibd the case thereupon discharged
the Jury, the Attorney-General consenting to tlkksicharge; but no consent being
either given by either of the prisoners, or of @aunsel on their behalf. The question
then was, could they be legally called upon to gokeathe information, charging them
with the same offence? He confidently replied,ytlweuld not. What said the
authorities from the earliest to the latest timemugphis point? There was an uniform
maintenance of the doctrine in accordance withpdeesage cited by Mr. Rowe from
Chitty's Criminal Law, Vol. I. p. 630, ~That inaer to let the prisoner into a ground
of defence, which he could not otherwise have takefore evidence given, the Court
may by consent discharge the Jury, and that cirtarmoe cannot bar any subsequent
proceeding. But it does not seem that without staisent, the prosecutor has any
right to bring the defendant twice into peril oHife." In support of this doctrine,
Mr. Chitty referred to several decided cases, oictvine would bring a few leading
ones under the notice of the Court. First, howekerwould notice, that there was
one, and only one passage, in a book of any comditée authority, adverse to the
doctrine as laid down by Mr. Chitty, that book wheyrd Hale's Pleas of the Crown,
which very passage was condemned by all subseguitets on Criminal Laws. In a
note upon this passage, Mr. Sergeant Wilson, himsefnean authority as a Criminal
lawyer, writes thus: “"The reason given for thiaqtise, if it were law (which yet
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without the prisoner's consent is unwarranted bgiesmt usage) seems to hold as
strongly in behalf of the prisoner as of the Kimgd yet | do not find any instance
where a Jury once sworn was ever discharged betaeigeisoner's evidence was not
ready; on the contrary, in Lord Russell's case,Gbart refused to put off the trial
until the afternoon of the same day, pretending tbeuld not do it without the
consent of the Attorney-General, although in tregecthe Jury were not sworn, and
the prisoner urged that he had witnesses who awatldbe in town till night, in which
case it certainly was in the discretion of the Gaaiput it off or not. It hath however
been since holden for law, that a Jury once chaigea capital case, cannot be
discharged till they have given their verdict." eSkord Delamere's case, and
Rockwood's case, State Trials, Vol. IV. p. 659.e&rindeed would be the hardship
upon the subject if a contrary doctrine were tovaile if the Counsel for the Crown
had the power, by his mere consent, to dischardeirg once, why may he not
exercise that power twice, or thrice, or ten tinaag] thus bring the prisoner's life into
peril and jeopardy as often, and whenever he pd@asé&/hen they come into Court,
the prosecutor and the prisoner should be theraat lon equal terms; - the Crown
Counsel have many advantages prior to trial - thleye are in possession of the
depositions - they shape the information as thenktproper, and the first knowledge
that the prisoner has of the information against f§ the moment that he is called
upon to plead to it. These surely were sufficeawantages without superadding any
unnecessary, unusual, and illegal straining in Gaad prerogative for the oppression
of the prisoner, against which the humanity of iBhitlaw has provided. But to
proceed - he would now advert to the invariable madhered to and upheld by a long
stream of authorities from the earliest to thesfeeriod upon this point. It would be
sufficient for this purpose to cite the followinggsage from Hawkin's Pleas of the
Crown, Vol. Il. p. 619, "It seems to have beeniamtty an uncontroverted rule, and
hath been allowed even by those of the contrarpiopito have been the general
tradition of the law, that a Jury sworn and chargeda capital case, cannot be
discharged without the prisoner's consent, tilithave given a verdict." Nothing can
be more plain, intelligible, and conclusive thaisthunless it be the judgment of Mr.
Justice Foster; one of the first, perhaps the fiesyy authority in matters of Criminal
law, that ever adorned the Bench of English JusticeSir John Wedderburn's case,
the leading one upon this point, Mr. Justice Foatgicipates the character of the very
case the Court has this day to deal with. Thig @azurred in 1746, when the two
Kinlochs were arraigned on a charge of high treagmrbeing engaged in the Scottish
Rebellion; and the indictment had been opened erptrt of the Crown, when the
Chief Justice (Wills), before any evidence was gjueld the prisoners' counsel that
he was informed they had some objection to makeehmalf of their clients grounded
upon the Act of Union, which objection he said wasper to be mentioned before the
counsel went into their evidence. As the pleacihvas one to the jurisdiction of the
Court could not be made on the issue of ""notygli#nd be therefore proposed that a
Juror should be withdrawn. Accordingly, a Jurorswaithdrawn, and a new
indictment was prefered [sic], whereupon the priserwere tried and convicted. But
mark the difference between that case and the mreserst, the discharge of the Jury
took place, not merely by the consent of the Aggr@eneral, but with the consent of
the Attorney General backed by the motion of thegmers' counsel. Here, however,
there was no motion of the prisoners, not any aang&zen by them. Secondly, in
Kinlochs' case, the discharge of the Jury tookeplaefore evidence was given. Here
however the discharge of the Jury took place &@ence on both sides had closed.
Thirdly, the discharge in Kinlochs' case took platerder to let the prisoners into a
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defence, which, in the opinion of the Court, theyld not otherwise have been let
into. Here there was and could be no such objectwherefore should the prisoners
desire a discharge, when, from their disagreemeiat oint, it was manifest a verdict
of acquittal must be pronounced in their favouhe Dudge is presumed to be counsel
for the prisoners, and it is upon this principlattiMr. Justice Foster justifies the
propriety of the course adopted in the case ofKhdochs, for, says he, - "The
discharging the Jury in this case was not a sirafavour of prerogative, it was not
done to the prejudice of the prisoners; on thereowt it was intended as a favour to
them." That great and eminent man (Mr. Justicedfpsnticipating as it were the
events of this day, more immediately meets andodisp of the point which is the
material one in this day's argument. "It is noivra question,” he writes, “"nor | hope
will it ever be a question again" (unfortunatelywsver, his prediction was not
verified, as it happens to be the very question before the Court); “whether in a
capital case the Court may in their discretionclaisge a Jury after evidence given
and concluded on the part of the Crown merely fantwwof sufficient evidence to
convict, and in order to bring the prisoner to eosel trial when the Crown may be
better prepared.” This was done in the case oftb#ad and Fenwick, and it
certainly was a most unjustifiable proceeding; pé&at will never be drawn into an
example. He would only trespass on the attentioth@ Court by citing one other
passage from the judgment of the same eminent Judgented out the course which
the learned Judge who tried the late case; he spalte deference yet with
confidence, should have pursued. After propoundiregquestion which he leaves
undecided, “whether the bare consent of the peisamnassisted by counsel, and
consenting to his own prejudice, will render theu@auite blameless in discharging
a Jury after evidence given on both sides?" Mstide Foster proceeds, "The Jury
(in the case of Mansel) were not agreed on anyiatead all, and therefore nothing
remained to be done by the Court, but to send thack, and to keep them together,
till they should agree to such verdict as the Caoortld have received and recorded;
and the prisoner ought not to have been drawnangoconsent at all; for in capital
cases | think the Court is so far of counsel wité prisoner that it should not suffer
him to consent to any thing manifestly wrong, amdis own prejudice.” After such
quotations as he had cited from the best writersroninal law, he felt it unnecessary
to support them by any tedious and unnecessaryepsoaf argumentation, unless
along-established principle of criminal law weré¢ aside altogether, and unless a
precedent - a most perilous precedent were to henmbereby the Counsel for the
Crown might at any time mend his hand, and com&bptepared when his prisoner
was worse prepared, or perhaps altogether unprkpardess, in short, it were
intended that hereatfter, it should be settled that the Crown prosecutor were to be
empowered to put their lives in peril and jeopary,often as he pleased: unless all
this, and more than this, and worse than this vietended, he was satisfied the
prisoners could not be called to plead to the mteséormation.

Dr. Wardell said, - The case before the Court isannovel case, in its chief features;
and if there be anything which renders it differotm a stream of decided cases, the
difference is one which ought to press upon thednafhithe Court in favour of the
prisoners. In all the cases which have already logted, the Courts acted upon the
general principle of law, that where a Jury hasnbeece charged, they cannot be
discharged without giving a verdict, except by @msof the prisoner. Acting upon
that rule of law, we also find a string of casesjol seem to form distinctions, but
which distinctions, in fact, uphold the main prple. If, by discharging a Jury and
empanelling a new one, the prisoner stands inéifiteas to his defence; or, if he be
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favoured and any way by the alteration, then, amlg then, are exceptions allowed to
prevail against the general rule; these exceptidss we find invariably arrising at a
stage of the proceedings different from that inghesent case, and when, in fact, the
prisoner could not be prejudiced, and might be fitee [sic]. In all the cases to
which | allude, the reasons for empanelling newedyarose in the course of the trial,
when the evidence had not been gone through, arehwlo opinion could have
prevailed among the Jurors. One of the exceptséscis, where a Juror or a witness
should die, or be taken ill, pending the proceeslirand before the Jury has been
charged by the Judge. But where is there anytcdse found, in which jury has been
discharged on account of a difference of opinionsted)g among them, unless
something of misconduct could be shewn on thegfatte Jurors themselves? In the
present case, what was the decision of the Jurdit#y return no verdict, but they
say they are agreed. In what? Why, to declaretttey cannot find the prisoners
guilty. That is in fact, the amount of what thegted to the Court. There was, then,
but one alternative, and that, | submit, ought awehbeen pressed upon them -
namely, that where a doubt arose, they should tigeprisoners the benefit of that
doubt. Here was a doubt of the prisoners' guiich a doubt as to prevent the Jury
from bringing in a verdict of guilty. They couldnfind the prisoners guilty of the
offence with which they were severally charged maly of being principal and
accessory in the murder of Robert Waterworth. Tliethey could not find them
guilty, what was the alternative - which, | contepdght to have been pressed upon
them by the Court - but to find them not guiltyheTCourt could not even have asked
the consent of the prisoners to the discharge efJiliry without giving a verdict,
under such circumstances. It would have beenubheaf the Court to have protected
them from giving any such consent; but even if thexe one of those cases which
have been taken out of the general rule of law, andhich the Jury might be
discharged without giving a verdict, at all evetite prisoners ought to have been
asked for their consent. Is not such a courseadgeding of every day occurrence -
not in capital cases, but in the most trumperysadenisdemeanour? - and shall it be
held, that the law looks jealously upon the exerakthe power of the crown in cases
of misdemeanour, but extends no protection to neemged with a capital felony? |
ask how that rule of law laid down in Hawkins, FaystChitty, Blackstone, and all
writers of any authority on criminal law, that anyonce sworn and charged with the
prisoner, cannot be discharged without giving adiegr except by consent of the
prisoner, can ever be upheld in any case, if intieallowed to prevail here? There
are exceptions to this rule; but upon what prirgigxcept upon that which | have
already urged to the Court? The course pursuégisrcase may be taken when it is
either favourable or indifferent to the party irtéit. | stand or fall on that authority.
Is it favourable or indifferent to the prisonerstla¢ bar to undergo another trial? |
will suppose the possibility of a new Jury findiagrerdict of guilty. If so, will that
principle of law be upheld, which only allows a néwry to be empanelled in cases of
favour or indifference to the prisoner? But | aand that, in this case, there has been
a virtual acquittal; and if the parties can nowtled again, | ask what defect in an
indictment, however great, can be taken advantdgéyoa prisoner? or what
predicament soever may not a crown officer exteidamself from, if a Jury can be
found to say, ~"We can't find that the propertyestidbelongs to A. B, thoug [sic] we
can't find that it does not belong to A. B." Héne proof did not satisfy the Jury that
the offence was committed as laid in the informatiand if a new trial were allowed
in such a case, merely because the evidence tat, sh the estimation of the Jury, of
what the prosecutor expected, there would be, tecwh an end of that rule of law by
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which a Jury cannot be discharged without givingealict, unless by consent of the
prisoner, or in cases of indifference or favouraods him. Here the Jury retired, they
considered the evidence, and their opinion amotmts what? That it was not
sufficiently strong to convict. If not, it was theduty, under the direction of the
Court, to acquit: they ought to have been orderedeturn and reconsider their
verdict, when they might have satisfied their miradsto which way that verdict
should be given. If they had even delivered aigp&erdict, it would have amounted
to an acquittal. Suppose their verdict had been they could not find that the
deceased man's name was Robert Waterworth, these mamve been an acquittal.
But, in place of taking that virtual acquittal, whaas done with reference to the
prisoners? The crown prosecutor steps in and $&s) am not able to convince the
Jury that Robert Waterworth was slain, | suggest™ ¢ order, that a Juror be
withdrawn; that the Jury be discharged, and theopers be remanded. | rule the
destinies of the destinies of the prisoners, amttrowhat course shall be adopted in
this Court"! This is, in fact, the language of tA&orney General in this case.
Circumstances, | admit, may arrise to compel aedbffit line of acting from that
which we would pursue, if we had the ordering oftera as we pleased.
Circumstances like these, however, are the exaeptimt the rule: but where no such
casualties do arise - where the party has beempuril - where the evidence has
been closed on both sides, and the case has gdtime dary - | contend it is out of the
power of the Court to order a new Jury to be emigethebut that the Court is bound
by the law; more especially in a case like thiserehno difference of opinion existed
amongst the Jury, (even admitting that one of thamber holding out would be a
reason for empanelling a new Jury) and a virtuediee has been given.
The Attorney General replied at considerable lengtfd contended, on the authority
of a number of cases, that the learned Judge wdsded at the trial, had the power to
discharge the Jury, without the consent of theopess, under the circumstances. In
this Colony, which had not yet been parcelled oo icounties and other defined
boundaries, and where, in the absence of CircuirSpthe Judges were not itinerant,
as in the Mother Country, those forms which werespribed by law to be gone
through before Juries could be discharged, for ageeing on their verdict, were
neither necessary, nor indeed, practicable. THgehiof this Court had the power of
adopting such laws, which were, in fact, but meoints of form adopted in the
administration of Justice at home, to the circumsta of the Colony - a principle
which had been upheld by the decision of the Cmuat very recent case; he alluded
to the case of the King against Dingle and oth&ys,a robbery in the Bank of
Australia.

Dr. Wardell replied

The Chief Justice - | have doubts - indeed shmetstronger than doubts - whether,
the Jury having been once discharged, the prismarsgain be tried upon the same
information. At the same time, the point is noe@o clearly settled as to enable me
to decide it without some deliberation. The questis one involving a sound
principle of law, having for its foundation the peotion of the subject; and the
principle being laid in the law, | must regard & eoercive on my conscience, and
come to a consideration of it, as if | sat with fhuelges at Westminster Hall. | cannot
consider that I, sitting in this Court, possess amye power over the fundamental
principles of the law than any of the Judges at davorAwful, indeed, would it be, if
His Majesty's distant subjects in this territoryeres held to be subject to laws finding
only on the consciences of the Judges, on which theheir wisdom, might consider
adapted to the circumstances, and condition oCileny. |, for one cannot believe
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that 1 am vested with any such power by the ActPafliament. | repeat, that |

entertain great doubts with respect to this case;the only question with me now is,
whether, as a matter of convenience, it would bieb&o proceed with the trial,

reserving the point for future consideration, witlie assistance of my learned
brethren, should | find it too much for me to decalone, or to postpone the trial until
| am prepared to deliver my opinion.

After some observations by Counsel on both sile@gas agreed to put off the trial
to Monday next, at which time the learned Judge && should be ready to give
judgment upon the point raised.

The prisoners were then remanded.

MONDAY, 12th.

Shortly after the Chief Justice entered the Cdud morning, his Honor asked the
Attorney-General, if he had any business to procesid, or whether he called for
judgment in the case which stood over from Satutdsty

The Attorney General said he would not presstiieropinion of the Court in that
case. He would withdraw the information for murdend proceed against the
prisoners for other and distinct offences.

The Chief Justice - Do | understand, Mr. Attor@eneral, that you decline calling
for the opinion of the Court in the case of the ¢gkagainst Thomas Lucas and John
England?

The Attorney General - | withdraw that inforneatj your Honor, and shall proceed
against the prisoners on other charges.

Mr. Rowe contended, that the Attorney-Generalldowt be permitted to sink the
judgment of the Court in that way. The prison€sunsel had attended to hear the
opinion of the Court on a point of the utmost impace; and he submitted that the
prisoners were entitled to call for that opinion.

Mr. Therry followed on the same side, and saias not treating the Court with
respect to attempt to get rid of an opinion whichswcalled for after a solemn
argument.

The learned Judge said, he could easily see twbyAttorney-General, in the
exercise of his discretion, might very properly ldexcalling for the judgment of the
Court upon the point. As the opinion which his Epmwas about to pronounce,
however, would perhaps clear the case of furthguraent, he would at once deliver
it.

The prisoners having been placed at the bar,

The Chief Justice then delivered his opinionf@l®ws:- The prisoners, Thomas
Lucas and John England, were arraigned upon ammiaftion presented by His
Majesty's Attorney General, on the 7th of this presnonth, and pleaded not guilty,
and were immediately placed upon their trial. Th®rmation charged Thomas
Lucas, as principal, with the wilful murder of Rob&/aterworth, and John England,
as accessory after the fact, with receiving, cotirfgr and assisting the principal. A
Jury was duly empanelled and sworn to try the istue whole of the evidence, for
and against the prosecution, was closed; but sambtdarising upon the evidence,
whether the sirname [sic] of the deceased were Wvatéh or Watersworth, the
learned Judge who tried the case put it, as anpiredry issue, to the Jury to find
whether the name of the deceased was Waterwoithabersworth. The Jury retired
from the Court, and after some deliberation retdraad said, by the mouth of their
senior officer, that they could not find whethere thame of the deceased was
Waterworth or Watersworth: whereupon the learnedgduasked the Attorney
General replied, that he would consent to a Jueardowithdrawn; and the Jury were
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then discharged, and the prisoners remanded.alleiged that the prisoners were not
asked whether they would consent to the dischafr¢f@ealury, and that no consent to
the discharge of the Jury, and that no consentgive by Lucas, the principal, who
was unassisted by Counsel, nor by the Counselh®ratcessory, England, to the
discharge of the Jury. On Friday, the 9th instt#, prisoners were again placed at
the bar, and a new Jury was about to be sworn, wieprisoners objected tot heir
being tried a second time upon the same informatipon the broad legal principle,
that a Jury sworn and charged in a capital cask tlan evidence closed, cannot be
discharged, without the consent of the prisonensil bey have given their verdict.
The learned Counsel for the prisoners were hearderath, in support of the
objection; and the Attorney General was fully heandthe other side. The point for
me to determine was, whether | could proceed t@asaeury upon the second trial. |
deferred ruling it then, because it was of the dsejnportance to the prisoners; and |
did not see my way so clearly through the cas¢o @hable me, upon the spur of the
occasion, to determine how far my proceeding wightrial might not occasion some
prejudice on the one side or the other. | am nospared to deliver my opinion, not
upon the general question of law, however, as ¥ aply to the present case, but
upon the course which it appears to me, on matansideration, | am bound to
pursue. The law | take to be settled at the pta$ay) that a Jury charged in a capital
case cannot be discharged without giving their iegreééxcepting only in cases of
necessity. It was formerly holden more strictlydaeven necessity was not admitted
as a sufficient ground to justify any departurerfrthe inveterate principle of the law.
A variety of instances, however, may be cited frili@ books, in which it has been
held that the principle must be taken with refeestw circumstances; and inevitable
necessity has been held to be sufficient to warttantdischarge of the Jury already
charged with the prisoner, and swearing anothey fuirtry him upon the same,
indictment, after evidence given. Mr. Justice Egsin his treatise on criminal law,
has exhausted all the arguments upon the subjatttre leading cases of the King
against Scalbert, in Leach C. C, 620. | have a#lsetonsulted the reported cases,
and | find the result to be as it is comprehengivihted by Sir W. Blackstone
(Commentaries, vol. 4. p. 360) in the following man- ~"When the evidence on both
sides is closed, and indeed when any evidence bbexth given, the Jury cannot be
discharged (unless in cases of evident necessitif)dy have given in their verdict."
- In the case of the King against Edwards [5 TaB®@], the rule, as it is laid down by
Blackstone, is referred to by Lord Ellenboroughtémms of acquiescence; and |
apprehend that it may now be considered as thiedaéxt law upon the point. But
still the question of necessity is left undermined/hat are the circumstances which
will amount to a case of evident necessity? €héapprehend, cannot be laid down
a priori, but must depend upon the facts of theecasid should be left to the
discretion of the Judge, at the time of the tria§ubject of course to the superior
judgment of the Court, or the collective opinionalif the Judges, in case it should
become necessary to have reference to them infaig dorms appointed by the law
for obtaining their deliberate determination. Navappears that the learned Judge
who tried the case saw occasion to discharge the hlefore they had given their
verdict. If the Judge conceived that the circumsta of the case before him required
that course of proceeding, he had undoubted atyhtwidischarge the Jury and
remand the prisoners. Sitting as | now do, | hawdegal power to enter into any
consideration of the grounds upon which his authavas exercised. | am bound to
assume that it was upon due and sound discrefigrthis case is now situated, | have



New South Wales Inquests, 1831; 08 June 2008 16

no alternative but to proceed, if the Crown Offecpress the case - leaving it open to
the prisoners to take the future opinion of thegdsd if the case should require it.
The Attorney General rose, and said he would notged further on the information
before the Court, but he had another to presentstgaucas, for a distinct offence,
which he should be ready to proceed with, and alstarge against England, with
which he was not ready to proceed, but moved teabdé remanded, which was
ordered accordingly.[3]

After some delay, Mr. Moore intimated to the @pthat he should not be ready to
proceed against Lucas till the following day, on@mt of the absence of witnesses.

The prisoner, Lucas, also stated that he wasepaped to take his trial in this case;
several material and necessary witnesses for hiende being absent at a
considerable distance from Sydney.

The Court directed that subpoenas should issuith witnesses as the prisoner
should name, and the trial was postponed, by corsfetihe Attorney General, till
Friday next.

See also Sydney Herald, 12 and 19 September 188irakan, 9 and 16 September
1831.

[*] The Australian, 16 September 1831, noted thatds and England were to be
arraigned on a charge of robbery, and continuefblésvs: "Mr. Justice Dowling's
ruling in this case, has been the most anomalousveeknew."

Lucas (together with John Moyland and Henry Knoyvleas convicted of highway
robbery, and sentenced to death: Sydney Heral&gef@lember 1831; Australian, 23
September 1831.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University
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SYD1832

SYDNEY GAZETTE, 04/02/1832

Supreme Court of New South Wales

Stephen J., 1 February 1832

The Court resumed its sittings this morning for titiel of prisoners. A Jury having
been sworn,

John M'Donnel and Francis Miller, prisoners of t@eown, were indicted for
feloniously assaulting a fellow-prisoner, with ariraer, at Norfolk Island, with intent
to murder, to maim, or to do some grievous boddynn The information charged
the prisoners, in several counts alternately, exipal and accessory.

On being called on to plead, the prisoners beggedburt would, in consideration of
the magnitude of the offence with which they stebdrged, assign them counsel.

Mr. Justice Stephen observed that none of the yaeth of the bar were present; and
that, even if they had been, he had no power teradompliance with the request of
the prisoners.

Mr. Therry at this moment entered the Court, andhe@ request of the learned Judge,
readily undertook the defence of the prisoners,thadrial proceeded.

The circumstances of this case differed in notliiog) those of the greater number of
Norfolk Island cases which come before the Coliitie prisoners met with opposition
from the prosecutor, in an attempted escape frarséttlement, and committed the
outrage charged against them, in endeavouringectaheir purpose; to which, it was
urged in their behalf, they had been driven byreesef oppressions.

Mr. Therry contended, very ably, that, in pointladv, the prisoners were entitled to
their acquittal; inasmuch as there was nothing fratmch malice towards the
prosecutor could be collected; - the wound inflicteas so slight that the prosecutor
had not sustained the smallest permanent injurynfib - and the whole of the
evidence went to show the intention of the priserierhave been, not to murder, or
do some grievous bodily harm, but to escape frarsditlement.

The learned Judge summed up the evidence, andh®ldury, if they believed the
testimony, he was bound to state to them that,cintpf law, had death ensued, it
would have amounted to murder, and that the prisomere therefore amenable
under this information.

The Jury retired for about a quarter of an houd eeturned with a verdict of guilty

against both prisoners. - Remanded.

See also Australian, 3 February 1832, reporting that the men were goaded by severe
punishment, including flogging with whipcord cats ("a terrific sample of which the learned
Gentleman exhibited") and excessive labour in chains. The Australian also said that the
prisoners wounded the prosecutor severely.

See too, the Australian of 9 March 1832, reporting a similar trial for a murder committed at
Moreton Bay, where the prisoner allegedly committed the crime for the purpose of getting
away from that penal settlement.

Violence also took place among road parties. See R. v. Hammill, Sydney Gazette, 5 May
1832 (and see Australian, 11 May 1832; Sydney Herald, 7 May 1832). It was a case of
murder committed by a convict on an overseer at Grose Farm. He killed him with a spade.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 09/02/1832
Supreme Court of New South Wales
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Dowling J., 6 February 1832

THOMAS BLAKE was indicted for feloniously shooting awWILLIAM
KEMPTON with intent to kill and murder, at Sydney, on tt& of December last. A
second count charged the prisoner with an intedbteome grievous bodily harm.

William Kempton examined by the Solicitor-Gerlerd reside in Clarence-street,
Sydney; in the afternoon of the 1st of Decemberaé wat home, at dinner with my
wife and on old man named&/ILLIAM DAY ;| heard a knock at he street door, and
Day went to open it, and | heard a person ask if K&mpton was at home; Day let
him in and my wife went out and said "walk this wetye prisoner then came into the
room where | was sitting, and without saying a waoaised his hand and fired a pistol
off, part of the contents of which passed throughleft cheek, and came out over the
ear on the same side, carrying away part of then@awife then attempted to take the
pistol from him, and he said "All I am sorry fortlgat | have not killed the old b-g-r";
that is all | heard or saw; | believe day took piigtol from him, a constable was sent
for and he was taken into custody; | was confinesaanth from the effects of the
wound

Cross-examined by Mr. Rowe - This was in thedtadof the day; it is a public
street where | live; the evidences were open; #pont of the pistol was heard
without, and the house fill with people in five mies; he said nothing when he came
in until he fired the pistol; he then said, "Nowuyold b--g--r I've got my revenge;" |
can't say what occurred after the pistol went tf& prisoner lived at my house for
years, off and on; he was bred up by me; | turnied dut of the house about a
twelvemonth ago; | had not unsettled account with twvhen he went away; | only
gave him food and clothing since his mother diegave him no wages; | did not hire
him as a servant; | never gave him to understaiad tthere was a considerable
property to which he was entitled; he used to b& state of lunacy when he took too
much grog; | feel no enmity to the prisoner, noveredid; perhaps | said last night
that | would be the first man to hang the prisorerd | say so today; | have said it
since he shot me, not before; the prisoner is nosom, | am sure; | knew his mother,
but | undertake to say he is not my son; his motiexer had any property; | bought
her out of her lodgings four times; | would hang frisoner now if | could, and the
sooner the better.

MARY KEMPTON - | am the wife of the last witness; on the aftern of the 1st
of December last, | was at dinner with my husbamden a knock was heard at the
door; a man named Day went to open it, and | gdtap the table to see who it was;
it was the prisoner; he asked me if Mr. Kempton wa$iome, and | said yes, and
asked him to walk in; he walked in, placed him$afore Mr. Kempton, and fired a
pistol at him; he said something after firing thst@l, but | can't recollect the words;
my husband was wounded; | saw the ball after; sispd through the side of his face,
and lodged in the door.

Cross-examined - Day was not in the room attbenent the pistol was fired; the
door of the room in which my husband was did na¢romto the street; | asked the
prisoner to come in; after the pistol was fire,esal persons came in from the street:
Mr. Kempton is capable of going out of the hous#, ot without assistance, either
before or since this transaction; | never saw tioper in my husband's house before
this occasion; | have been married about three Insoait that time; the prisoner was
secured by William Day until the constables camdidl not observe the prisoner's
demeanour after he fired the pistol; | was lookafter my husband; | think the
prisoner was tipsy at the time; he looked so; lo&dd completely wild; he was very
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pale; he looked wild or very tipsy; he must haverb&psy or mad; | never saw him
before that time.

WILLIAM DAY - | live with the prosecutor; | remember the ewgnof the 1st of
December last; | heard a knock at the door, opéneshd admitted the prisoner; he
asked me if Mr. Kempton was in, and | said yeswhs in the parlour; he went into
the parlour, said he would have his revenge, aed ©ff a pistol; | immediately went
into the parlour and seized the prisoner with tigopin his hand; | saw that Mr.
Kempton was wounded in the cheek, and bleedinglstvtruggling with me on the
ground, the prisoner said he was sorry he had ilet khiim; | understood him to
mean Mr. Kempton; | saw a bullet taken out of ardeading to a back bed-room.
Cross-examined - the prisoner struggled very harkeep the pistol; | have known
the prisoner since he was a child; he appeardusatime as if he had been drinking;
the whole transaction did not occupy much more thanminutes; | do not know that
the prisoner used to be subject to fits of lunacy.

JAMES TOMKINSON , a constable, stated that he took the prisonerdaostody
on the 1st of December last, at Mr. Kempton's hpus€larence-street; | produce a
pistol and a bullet which I got in the house of Kean; the pistol was given me by a
man named Day, and | saw the bullet taken outetithor by a carpenter.

Cross-examined - My opinion, from the appearavicthe prisoner at the time, is
that he was intoxicated; he was very much agitatein sure he was intoxicated;
when | went in | asked where the man was who shotddmpton? the prisoner was
sitting in a chair, and said "Here | am, - | am than"; he was not mad by in liquor;
he was not out of his mind.

By the Jury - | think the manner of the prisom&s occasioned by intoxication, not
by mental derangement; when | was taking him toantatch-house he frequently said
something about his mother; he said very littleha watchhouse while | remained,
which was about twenty minutes; a magistrate cameet and, seeing that he was
intoxicated, desired him to be shut up till mornihgerceived no disorder of mind in
the prisoner save that occasioned by liquor.

This was the case for the prosecution.

The prisoner declined saying any thing to thg,Ju

For the defence, the following witnesses weltkeda

JOHN KELLET examined by Mr. Rowe - | have known the prisorger fifteen
years; he was apprenticed to me at the busineascabinet-maker; for the last two
years | did not consider him of sound mind; whilghwus, | have seen him several
times take his plane, sweep all his tools and vadtihe bench, take them up again,
replace them on the bench, take them up agairaaephem on the bench, and scratch
his head; | have frequently observed strange wails m - different from other
persons - and the men used to express alarm atl titagght he was not right in his
head sometimes.

Cross-examined by the Solicitor-General - | kagublic-house now, and still carry
on my other business; the prisoner left me aboot years ago; what | have related
occurred two year ago; from the circumstance adviimg about the work and tools,
taking them up again, and scratching his headnjecture he was deranged; | have
also seen him take his saw out of a piece of wand,flow the wood with it because
the wood would not cut as he wanted it.

By the Jury - a man might knock his tools andknabout from being sulky and not
liking his work, but | never saw any man have ssithnge ways; a man sulky and not
liking his work might have knocked his saw abouthe way | have described, but |
never saw a man go on as he used.
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CHARLES ROBERTS - | am a cabinet-maker in Sydney; | have known the
prisoner for 12 or 14 years; he was articled tofoneéhree years, and left me about 12
months ago, after being with me for about 15 mgnitfsle he was with me, | used
sometimes to think he was out of his mind; he usetirow his work and tools about
in a strange manner, and if any one said any ttangm he would act in a furious
manner, and knock them down; | used to think, as¢htimes, that he was out of his
mind; the men, also, used to complain to me of hitmve often asked him why he
got on so, and sometimes he would say that he waed in this world, and at others
he would speak deliberately and coolly; | thoudtegré was something on his mind
about some property, he used frequently to spedksofmother, and talk about his
brothers and himself being robbed of their propdreyused to speak of Mr. Kempton
and say that he had promised to leave him someekphe would frequently be for a
week or a fortnight without any person being alblegét him to speak at all; | have
known him to bite one of my apprentices one day, aearly bit his arm off; | think
this happened through the boys calling him madh before and after that | took him
to be out of his mind; | never spoke to him mor@ntlonce or twice since he left me;
he generally walked with his eyes on the groursliw him on the day this transaction
took place, in the morning and about one o'cloek;passed my shop about three
times, and | saw him walking in a manner as if leswut of his mind or had been
drinking; his manners were different that day frany other day | had seen him; he
would walk quickly for some time, then stop, andrseas if he was talking to himself.

Re-examined - He had not been in my employmeatve six weeks till | thought
him mad, and yet | continued him in my service dpwards of 12 months after; he
had access to my workshop in which there are dangeweapons for a madman to
get hold of; he used to get hold of those weapouisthe apprentices would take them
from him; at times | used to think him utterly ipadble of distinguishing between
right and wrong; | do not think, at these timeswéds in consequence of taking too
much liquor; | retained him in my house, after $aivered he was out of his mind,
from knowing him at school, and knowing his parghtept him more as a protector
than otherwise.

By the Jury - | never saw the prisoner attermytiajury to himself in these fits; he
is generally a sober man, but when in liquor, hguige mad; his mother was in good
circumstances at one time, but | do not think sd@ &ny property when she died; she
is dead about ten years.

Re examined - The acts of the prisoner whibhve related were not the effects of
intoxication; | have known them take place wherhhd not been out of the shop for
three weeks; | know that, at one time, his mothass wossessed of considerable
property and houses, and | have heard they are inothe possession of Mr.
Kempton, but | do not know it of my own knowledddgelieve his mother lived with
Mr. Kempton for several years.

JOSPEH DANKS - | am a gunsmith; | recollect the day Mr. Kemptwas shot; |
did not know the prisoner before that day; he cémny house and asked me to sell
him a pistol, between 3 and 4 o'clock in the afierm it was after my dinner-time; |
dine at 1 o'clock; he asked me if | had a pistosed him? | looked at him greatly
when he asked me, and told him | thought he watdedjure himself or some other
man; this | said on account of his look and manhersaid he did not, that he was
going up the country a-christmasing, and he waatsthall pistol to protect himself;
he said he wanted a good one, and | took one dawnch,said this is a good small
pistol; he asked me the price; | said fifteen gigd, and he then gave me a £1 note,
and showed me a £5 note which he said he hadolégep Christmas with; he then
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asked me to load it, as he was just going to stdrich | did, with powder and a
single ball, for which | did not charge him anyrityj he went away; | then said to my
wife "Just look the way that young man goes, faml rather doubtful of him"; | then
watched him down Market-street, towards the waiterthe direction where Mr.
Kempton lives; about two hours after, a person ctomay shop and told me that Mr.
Kempton had been shot by somebody; the prisondetbeery wild when he came
into the shop, as if he had been drinking; | thdaugh was not capable of having a
pistol in his possession.

Cross-examined - | believed what the prisonét toe, that he was going up the
country; he understood my objection to sell him pistol | have no doubt; to remove
that objection, he showed me the £5 note.

Q. - But, notwithstanding he showed you the fenyou still thought he was
insane, and desired your wife to look after him?

The Solicitor-General objected to the witnesswaring such a question, unless he
was fully aware of its tendency; because if hevadedid a loaded pistol to a man
whom he knew to be mad, he would be liable to lgkciad for a very aggravated
misdemeanor.

Mr. Rowe said, he merely put the question; isviar the witness to answer it or not
as he liked; but it was not open to the CounsetiferCrown to object to it.

The learned Judge said the objection ought rasheome from the Court in the way
of caution to the witness. And His Honor had noithéen in stating, if the witness
admitted he had given a loaded pistol into the basfda man, believing him to be
mad, and that an injury came to any one in consemjet would be his duty to take
measures to have the law put in force against bimafhigh misdemeanour; and, if
convicted, he might rest assured that the law wasg enough to inflict a severe
punishment. After the intimation, the witness mighswer the question if he liked.

Re-examined - | thought he was tipsey; it wasrahe conversation | had with the
prisoner that | told my wife to look after him.

By the Jury - When the prisoner received the ®hillings change out of the £1
note, he looked at it and put it in his pocket.

THIMAS GARRETT - | am a house carpenter, living in Castlereagkest | have
known the prisoner six or seven years up to thegmtetime; | remember the time Mr.
Kempton was shot; | had seen the prisoner abowgek Wwefore; | knew him when he
was apprentice to Mr. Kellet, and also with Roldredways thought he was not right
in his head; he worked for me twelve months afterléft Mr. Roberts; | used
particularly to notice his strange ways at his raehé lived at my table, and | had an
opportunity of observing the peculiarity of his mars; | have also seem him sitting
on the bench, when he should have been at wogkdeep study, and have called my
wife to observe him; when dinner was done he waale up his chair by the back
and front, flourish it over his head, and set itvdowith violence against the wall; |
did not think he was right in his head, and haeg@iently said so to my wife; | used
to think, when he acted in the way | have describieat he was a little lunatic.

By the Court - | felt no apprehension abouttingshim with the tools; he made use
of them like a madman, but I did not think he womlgire himself.

CHARLES WRIGHT - | am a carpenter and joiner; | know the prisaatethe bar;

I know him for four or five years up to the time Mfempton was shot at; he was at
my house between twelve and one o'clock that dayyds in my service, and living

at my house at that time; | sent him out about wiceck after some chair-legs, and
he had returned with them before twelve o'clockiies went out and returned again
at dinner hour, but would not take any dinner;tfa last three weeks he was with me
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he would hardly exchange three words in a day wigh his manner during that time

was different from what | had ever observed befbeewas certainly out of his mind

during that time; he broke four saws of mine in o, one after the other, one of
which | had used for eight years before; he saidetbing had come over him,, but he
did not know what; on that day Mr. Kempton was <hotthe prisoner appeared to be
quite in a wild state; he assigned no reason fartatong dinner, but turned himself

round and away he went; such a thing | had newerhsa do before.

Cross-examined - He was in my service about flominths; there was a great change
in his manner the last three weeks; he was neatlye same way before then; the last
three weeks he was worse rather than better; béfieréast three weeks he used to
turn himself round in the most silly sort of mannand then set to work as if he was
going to do all the work of the Colony in a dayridg the last three weeks he was in
a mad state; on the morning Mr. Kempton was shdtsent him out for some chair-
legs; | used to trust him with money during the Esee weeks; on the morning of
this transaction | trusted him with money; | trustem with £6.

Re-examined - The £6 were in a £5 note and reofd

WILLIAM TAYLOR -1 am a prisoner in the gaol; | was in the walcluse when
the prisoner was brought there on a charge of stgat Mr. Kempton; he appeared
to be in a state of derangement; he kept constangigg out "What have | done?" ---
Is it possible that Thomas Blake could have coneditsuch an act? - "My best
friend!" and a number of such expressions; | dothimk he could have known right
from wrong at that time.

Re-examined - | was not close enough to th@peisto say whether he was drunk; |
think he was insane.

Thomas Wright re-called - The acts | have relass occurring on the day in
question, | am satisfied, arose from insanity; ghisoner, | am sure, had not tasted a
glass of liquor that day.

This was the case for the prisoners

The learned Judge summed up, leaving the catieetdury to say whether, at the
time the prisoner committed the act charged aginst he was in a state of mind to
enable him to distinguish between right and wrong.

The Jury found the prisoner guilty, and the nedr Judge immediately passed
sentence of death upon him.

[*] In 1836, PATRICK REDMOND was found not guilty of aggravated assault on
the ground of insanity. The Australian, 12 Febyua836, reported the following:
“Patrick Redmond stood indicted for assaulting iighifhompson in the vicinity of
Sydney, on the 3d Novembe[r] last, with a knifethaintend to murder, or do him
some grievous bodily harm. The prosecutor stdtatllte had no wish to injure the
prisoner, who was of unsound mind, but merely bhbdige charge that he might be
protected; Redmond, a vacant looking poor creagaee an incoherent account both
of himself and the transaction. The Jury, underdinection of His Honor, acquitted
the prisoner on the ground of insanity, and by3B&h and 40th of Geo. lll, he was
ordered to be kept in safe custody in the Lunatsylém, at Liverpool, during his
Majesty's pleasure."”

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 27/02/1832
Forbes C.J., Stephen and Dowling JJ, 20 Februs&8¥ 18
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JOHN McDONALD andFRANCIS MULLINS convicted of strikingTHOMAS
SMITH with a hammer, at Norfolk Island, with intent tdll khim. McDonald
addressed the Court, observing, that the prisdonegaide of him was quite innocent
of the charge laid against him - he would not gig@ence to be reprieved, but he did
not wish an innocent man to suffer alongside of,famd the innocence of Mullins he
would declare on the scaffold. It was remarkedi the prosecutor, Smith, had no
marks of violence upon his person. Yet, no mamocould have stood before him
with the stone hammer be used on the occasion. skilang Smith was for the
purpose of getting up to Sydney, that they migitehsome chance of escaping from
the gaol or hulk, but not with intent to murder hinThey drew lots who was to
commit the offence, and it fell upon McDonald. kgped the Judges would represent
the tyranny of Colonel Morrisset to the GovernoMullins also declared his
innocence. Judge Stephen passed sentence ofupeatlivoth prisoners.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 15/05/1832

Supreme Court of New South Wales

Forbes C.J., 12 May 1832

Death by Boxing.

WILLIAM CARVER was indicted for feloniously killing and slayingne
GEORGE EATON, at Richmond, on the 24th of April last.

It appeared in evidence that the prisoner ameddiceased - both natives of the
colony - had a quarrel, originating in intoxicatiomhen the deceased challenged the
prisoner to fight on the following morning. Thegwner, it seems, thought no more of
the matter; but, at the appointed hour, the deceaame to his place of residence,
renewed the challenge, and upbraided him with cdiwarwhen the prisoner seemed
reluctant to accept it. Many provoking expressioese used by the deceased, and the
prisoner was, in consequence, induced to go oufighd The encounter had lasted
upwards of an hour, when the deceased, eithercwilireg from the effect of a blow,
or retiring to avoid it - the witnesses did notap@ositively either way - slipped and
fell with great force to the ground. He was therried home and a surgeon sent for,
who bled him, and was leaving the house, when rerequested once more to step
into the chamber and look at him; he did so, aodjde the words of the witness,
"while | was gazing at him the man died." The sorgstated that the deceased had
died from the rupture of a blood vessel occasiobgdsome severe contusion or
concussion. We must add that the evidence of titireess was most unsatisfactory, he
not having taken any means to ascertain the preeisse of the death. He, however,
had no doubt, he said, that the deceased diedthemiffects of fighting.

The prisoner put in a written statement in whichaleged the great provocation he
had received, and declared "in the presence of Almighty," that he never
entertained the slightest malice towards the deckase also handed in certificates of
good character and peaceable disposition, signedthbge highly respectable
gentlemen, magistrates of the territory.

The learned Judge then summed up to the follpwifect: The prisoner at the bar,
W. Carver, stands charged before you with manstaugbn the body of George
Eaton, alleged to have been committed at Richmomdhe 24th of April last.
Gentlemen, the offence charged against the prissrame which in its nature admits
of a greater or less degree of penal aggravatiorsome cases it is mitigated by
circumstances, in other it is so aggravated that ltw has attached to it the
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punishment of transportation for life. These, hogrevare matters which the
legislature has wisely left for the consideratidritee Court in awarding the measure
of punishment: the only question for you upon thieence, is, was the prisoner at the
bar the cause of the death of the deceased Geatge.BJpon this part of the case it
is hardly necessary to lay down the general prlasipf the law. Wherever one man
is the cause of the death of another no excusdeaat up except that it took place
either by accident, in carrying the law into exémuit or in defence of person, family,
or property. No such defence has been attemptbd s&t up here; and, therefore, the
sole point for your consideration is, did the desehdie form the effect of blows
inflicted by the prisoner at the bar? That the dsed challenged the prisoner to fight
forms no part of the case which you are to detezmisie who offers a challenge is
guilty of a breach of the law, and the other is alyuguilty who accepts it. And,
gentlemen, how much more wise the law is than tihoiséaken principles of honour
which influence men in matters of this descriptitms case too unhappily illustrates.
A fellow creature has lost his life - an aged fathes lost his son - a family a
protector - | say, therefore, gentlemen, how muaewis the law which prohibits
affrays of this description? Gentlemen, the circtamse therefore, of a challenge
having been given is no justification, no excuséthameye of the law. His Majesty has
lost a subject - society has lost a member - a&fdihs lost a son - and the prisoner at
the bar is called upon this day to answer for il. yYdu have to consider then is,
whether the evidence has or has not brought hontigetprisoner the fact of having
inflicted the blows which caused the death of theedised, should you be of opinion
that those blows occasioned death.

His Honor then recapitulated the evidence, dwmdJury, after retiring for a short
time, found the prisoner guilty, but recommendech @ mercy on account of his
good character and the very great provocation Hedeeived.

The Chief Justice - Prisoner at the bar, - Yauehbeen convicted of an offence
which the law ranks among its felonies. | have gtdntion, in the course of the trial,
to the evidence of character which has been gifeyoo by the witnesses for the
prosecution; even the aged father of the deceasgdthted that he never knew any
harm of you. You have also laid before the Courtifogates, from respectable
persons, and the jury have recommended you to nmerdwo strong grounds - your
good character, and the very great provocationrgeaived. | must own that among
all the cases of manslaughter that have hithemoecbefore this Court, | view this in
the most favourable light; at the same time | amrtbto vindicate public justice, and
to communicate to the public, through your caset the affair in which you were
engaged was an unlawful affair. It has been stategour behalf that you were
unwilling to fight, but that you were provoked to You should have had the courage
to resist the vulgar notion which led you to asaerempty name, in breaking the law,
by the commission of an act which terminated inanner that must embitter every
future moment of your life. Let this be a warnimgall others not to engage in such
combats. | repeat that, in your person, | must stimacolonists that affairs of this sort
are not to be passed over with impunity; and titabagh the sentence which | am
about to pronounce shall, under all the circums&anbe the most mitigated sentence,
I must still vindicate the law whenever a case lo$ tescription shall be brought
under the notice of the Court. The sentence oCibwrt is, that, for this offence, you,
William Carver, be imprisoned in His Majesty's gaal Sydney, for three calendar
months, to be computed from this day.

Mr. Rowe begged to suggest to the Court thaSyeney gaol was at this moment
very full, and, he need hardly say, of the very svoof characters. Under these
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circumstances, perhaps the Court would order thigsmnment to be in the gaol at
Windsor.

The Chief Justice - Let it be, then, in the gaolWanhdsor, for three calendar months,
from this day.

See also Australian, 18 May 1832; Sydney HeraldMbYy 1832. See also R. v.
Jacques and others, 1832; and R. v. Eggleton, SyHeeald, 8 November 1832;
Sydney Gazette, 10 November 1832.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 20/08/1832

Supreme Court of New South Wales

Stephen J., 17 August 1832

Friday. - Before Judge Stephen, and the usual Cesiom.

WILLIAM JACQUES was indicted for killing and slayindOHN STONE; and
JOSEPH ROOKEN, Esq., HUGH TAYLOR, CHARLES BLAKEFIELD,
JAMES ASHMAN , andTHOMAS BARRATT , for being present, aiding, abetting,
and assisting in the said offence, at Parramatiathe 14th May. The Attorney
General stated the case to the Jury. It appearetlidence, that on the 14th May, a
bull bait took place in the rear of the Cottage¢hi@ Grove, near Duck River Bridge, at
which many of the fancy were present, after whivdh deceased Stone threw up his
hat, and challenged any man of his weight to fighta purse. Jacques came up and
said he would fight for £10. Stone said he had guwit£10, but if any gentleman
would back him, he would be carried dead out ofrthg before he would give in. A
voice in the crowd exclaimed, "fight for £5." daes refused, but was afterwards
persuaded so to do. A ring was then formed, antthey went, Mr. Rooken acting
as time-keeper, Barratt as second to Jacques, andnacalled Bumble, second to
Stone, Ashman being bottle holder, and two paities gig near the ring, acting as
umpires. After they had fought for some time, dgnivhich Stone was in the habit of
falling on his back, his head always striking theund, both from blows, and to
avoid punishment, he was observed to fall withobloav, when the umpires declared
Stone to be beaten. Blakefield came into the end was wiping Jacques, when
Stone came up in attitude, and declared that henwadeaten, but able to dance a
hornpipe. Barratt did not wish them to fight, I8tbne was positive, and they closed,
when Stone fell heavy, and on being picked up, apgek quite groggy, his head
reclining on one side. One of his companions toiakto his hut, but no medical man
was called in, and he expired about sunrise nexnhimg, without having spoken a
word from the time he was removed from the ringorf the opinion of the witnesses
as to the fairness of the match, it appeared th@eSwas superior in weight and
knowledge of fighting, that he had the best ot it commencement, and drew first
blood. Dr. Anderson was of opinion that the dezfthStone was occasioned by an
extravasation of from 10 to 14 ozs. of blood onlh&in, which might be accounted
for in various ways. For the defence, Dr. Blandswiae only person called, and he
coincided in opinion with Dr. Anderson. The leatniudge then summed up, [*] and
the Jury acquitted the whole of the prisoners, whoe immediately discharged.

Dr. Wardell defended Taylor; Mr. F. Stephen, Mr.oRen; and Mr. Weightman,
Blakefield.

See Sydney Gazette, 18 August 1832. See alsoGarver, 1832.

[*] According to the Gazette, the judge asked g first to consider whether death
was caused by the blow inflicted by the prisoneqdas. As for the other prisoners,
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the jury was to consider how far they took parthia proceedings, particularly as it
did not appear by direct testimony that they werenepresent after the fight was
resumed.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 30/11/1832

Supreme Court of New South Wales

Dowling J., 22 November 1832

Thursday, Nov. 22. Before Mr. Justice Dowling©OHN PETERSs, was indicted for
killing DISIRA MOULGUIT , at Sydney on the 18th of November instant, by
striking him on the left side of the head with bbtnds, and throwing him against the
ground, such striking and throwing inflicting a rtedrbruise and contusion, of which
he then and there immediately diedlOSEPH LEWIS deposed to his being a
Portuguese, & a seaman of tBeementine, to which vessel deceased and prisoner
belonged; they had a row and wanted to fight, batdrew would not allow them to
do so on board, on which they took a boat. and weetiie Wharf. DENNIS CASEY
deposed that he was on Mr Lamb's Wharf on a Suedaging, when he saw the
deceased tucking up his sleeves crying, I'm gainbatve a fight with the cook, and
I'll knock his black head off," | asked the prisoifehe was going to fight, and he said
“he was going to see about it", just then, theedsed came up and as he was rising
from putting his hat on the ground, the cook hihfa blow on the left temple; he fell
and could not get up again; he was somewhat irdated; the prisoner was a very
peaceable, quiet, good-natured man. GHARLES BLOOMFIELD , Surgeon,
attended the deceased, about half an hour aftéh,dead examined the head in the
evening, when he discovered that death had beeluped by the rupture of a blood
vessel and there was nearly an ounce and a haktodvasated blood immediately
under the temporal artery; the injury was moreljik® have been occasioned (he
thought) by a blow than a concussion. The leathetye ruled in all charges of the
present nature it was necessary that the manndeaih alleged in the Information
should be as nearly as possible borne out by tliemee; it would therefore be for
the Commission to consider whether the deceasedniehdis death conjointly from
the blow and fall, or from the blow only; if frorheé blow only, the prisoner would be
entitled to an acquittal; if, on the other handswie prisoner the person at whose
hands the injury was inflicted? The Commission getynreturned a verdict of not
guilty, and the prisoner was discharged by proctama

For the trial notes, see Dowling, Proceedings efSapreme Court, Vol. 78, Archives
Office of New South Wales, 2/3261, p. 196. See &8gdney Herald, 26 November
1832.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYDNEY GAZETTE, 15/12/1832

Supreme Court of New South Wales

Forbes C.J., 14 December 1832

SAMUEL RYAN, WILLIAM STEEL, THOMAS M'GRATH, and PAT RICK
DALEY, were indicted for the wilful murder cJOHN MINTYRE, Esq. at
Kinghorne in the county of Durham, on the 6th opteenber 1830. The first count
laid the manner charging Ryan as a principal, catmgihe murder with a gun and
leaden bullet on the right side of the body and diker, three prisoners, as
accessories; The second count charged Steel aspatircommitting the murder with
a gun and leaden bullet, on the neck and the ttihee prisoners as

The Attorney general having opened the case.

EDWARD DOOLAN was called and examined by Dr. Wardell, after euarned
by the Court that any expectation of mercy be Heldhimself, must depend for
realization on the circumstance of his giving noeghbut the truth in his evidence.

I am a prisoner of the Crown under sentencetoMkthe prisoners at the bar; about
August 1830, | was a runaway from my master Mr. &divWright; | had been
sentenced to the tread-mill and absconded on the; mbout five days after | ran, |
met Steele and Ryan, at the house of a man callekisiire Johnny at a place called
Long Swamp, about six miles from Newcastle; wheentered the house, | told
Yorkshire Johnny, in answer to his question, thaa$ going to hospital; he asked for
my pass, on which he laughed, said | might as teélat once that | was in the bush,
and there were two others there that would be @igdin me; he then sent for Steele
and Ryan who came back; Steele suggested a plat thlr. M'Intyre's house, and |
agreed to be of the party; about eight o'clock Ryan, and Steele, went away, each
armed with a musket; a man named “"Paddy the Gagrplied me with my musket;
we proceeded toward Mr. M'Intyre's place, whiclali®ut thirty-four miles off; this
was in September, and we went about eight-and-ywailes that night, and stopped
at day-break close to a creek; we struck a lightraade a fire; Daley joined us there,
and said he thought the place too strongly guafaleds to stand any chance, but his
master would be going to take £750 to put in thekBaext morning, and we could
stop him on the road: we agreed to stop and shimot We continued there till
evening, and then crossed a small river, wheretased till next morning; about six
o'clock, Daley came again to us, said the mastsromening, and we were to stop him
between his own place and Wolloroba, Daley thenusf and half an hour after we
proceeded on the road; it was on a Tuesday mormiagsaw nobody till we saw the
prisoner M'Grath on the road, and about a quaftermile after him, Mr. Mcintrye,
and Daley about a hundred rods again behind himparty were about fifteen yards
from Mr. M'Intyre; we were all behind trees; wheal®y came to us in the morning,
he told Ryan and Steele "“"they knew what a tyrantNintyre was, and he (Mr. M)
was continually getting him flogged; he furtherdsahat if we stopped him without
shooting him, he (Mr. M) would get us hanged; Ween® share the £750; when we
saw Mr M'Intyre come up, | discharged my piece sindck him in the right shoulder,
he immediately turned about, and cried out for yietice words were scarce out of
his mouth, when he received the shots of Ryan deele5 on the left side, and on the
left part of the neck; Mr. M. then dropped on l@sd and hands; shortly after we went
up to the body, and while we were searching it MiGrand Daley came up; Daley
said he was almost sure Mr. M. had the money wiith land told us to search very



New South Wales Inquests, 1832; 08 June 2008 12

closely. We did so, but found only four dollarsjump, a rupee, an account book, a
silver pencil case, a silver watch, two gold seatg] a common seal; as Mr. M'Intyre
walked along, I, Steele, and Ryan were standindnisrright side; the moment he
received my shot, he wheeled round and put up aredhhis exclamation was
““mercy, mercy, Daley. | don't remember what | saigen | was examined before the
magistrates, as to the side on which Ryan and é&ssdelt him. When he lay on his
face, his face was in the direction from which lael ltome. After we had searched
the body, Steele said he had a great mind to $2aley the same way; the blue coat
which the deceased had on his arm, M'Grath tookyawin him' Daley told M'Grath
not to mention at home that he had seen him. We fee proceeding to the house to
look for the money, but Daley said there were tcanynabout it; Steele, Ryan, and
myself carried the body about three miles or thm#les and a half, when we made a
fire and put it on; the body was quite dead befeeeremoved it; it might be ten or
twelve minutes after the shots were fired when Paled M'Grath came up;Daley had
agreed in the morning to come after Mr. M'Intyred &0 send M'Grath before him as
a sign to us; the wound in the neck was a very aegpwith slugs; their muskets
were loaded with slugs and balls, and mine with daly; mine went in at the fleshy
part of the shoulder behind, and came out in frbd not know whether it touched
the bone; | know he was shot in the side, becausesaw the hole through the
waistcoat and shirt, about three inches below the & cannot state which of the
shots occasioned his death, but | am of opiniaves the one in his left side; we only
stopped long enough to make a very large fire, plade the body on it, without
waiting to see it consumed; we took a pair of amdets, off the body; Mr. M'Intyre
breathed for about a quarter of an hour after waecap to him. Steele wore the
boots, after the murder. We proceeded that nightiea mile from the place when
we, burnt the body, and next morning Steel wenlyetr see whether, it was
consumed. When he returned, he reported that #wegywas destroyed. We took a
brown silk handkerchief, with white spots, awaynfrdghe body, which | retained in
my possession about four or, five months, and theeve it in the Sydney gaol to a
woman named Mary Connolly. We proceeded alongedombi Road, when we
stopped a man with a pack bullock, from whom wektsmme cloaths, and provisions.
This is the handkerchief we took away from Mr. Nyhe; The name was on the
corner, but | picked it out, because Ryan saidd better do so; On the second day
after the murder we returned to Yorkshire Johnnyt® killed a sheep belonging to
Mr. Sparke, and carried it there; We continued géhethink about two days; We
returned up our arms and ammunition to Johnnyisjow the musket | had, from
being lashed with cord near the lock; this is thme musket; with the money we took
from the deceased we sent for some rum. Ryandmae blue marks on his arm; we
hid the watch about a mile and a half from wheeelibdy was burned, but | have not
seen it since.

Cross-examined by Mr Rowe; The marks on Ryan'sveere such as seaman make
on their arms; | have been in the 10th regt. of,faod seen marks on the arms of my
comrades; both Mr. M'Intyre and the county whemas killed were strange to me; |
had scarce fired at him, when the others firedyula distinguish that they fired after
me; the deceased was not staggering when they fitedhad plenty of time to have
fallen while he turned round, if my shot had killeidh.

By the Jury - It was previously arrainged thatds to fire first, and Ryan and Steele
afterwards; Daley was aware of the murder beford, Ibdo not know whether
MrGrath was.
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Re-examined - | understood from the prisoneis tine person shot was Mr.
M'Intyre; directly after the shots were fired, M&mn came up; | never saw him
before; Mr. M'Intyre could not see M'Grath befoiemhon account of the hills and
turns intervening; M'Grath had the coat, but | dot know what became of it
afterward; Daley was desirous to known what we wald with the body, but we told
him to go away.

Mr. WILLIAM RIVERS examined by the Attorney General - | now live at
Hunter's River, and in 1830 lived at Bulwarra, éstate of Mr. Peter M'Intyre; | knew
Mr. John M'Intyre well; he frequently used to s@ipBulwarra; | remember when he
was missed, and saw him in company with Major MalLaad two of her gentlemen,
on the Sunday before he was missed; | saw thiskeaollief in his possession when
he was at my house on the Sunday, as he was m@sitige Tuesday after; | think it
was the 2d of September, 1830; | am quite pos@ivlie handkerchief, because | had
taken great notice of it; there was a small holeome corner; Mr. M'Intyre was
missing on the Tuesday, and never came back ang;rheent a man with letters for
Mr. M'Intyre on the Monday, and he returned on Wednesday, saying that Mr.
M'Intyre was missing; they had been to all the fuafter him, but he could not be
found any where; there was a report abroad thatNWirhad been put on one side;
enquiries were made after him for about three weeks

Cross-examined [sic] by Mr. Rowe - It was natuarent report that Mr. M'Intyre
had left the country altogether, but there wasnaaur of that sort among some of the
men; | never heard that he was sued about thatfime large sum of money; he was
never seen after the 5th or 6th of September 18@hole in the handkerchief is a
little larger than when | saw it at my house; It remember seeing any name upon
it, but it might have been.

MARY KETLAND, late CONNOLLY , examined by Mr. Moore - | am the wife of
John Ketland; | was in the Sydney Goal above a ggar and then had a conversation
with a man named Doolan; he was a countryman oénand gave me a handkerchief
under the door; | gave him a half handkerchief estarn keepsake; he did not tell me
whose handkerchief it was; it was dark and darnéhd white silk; this is the same
handkerchief.

Cross-examined by Mr. Rowe - A hole had beenethwith white silk, and | saw
no other hole; at the time Doolan gave me the harutlief he was under sentence of
death, and expected to be hung; this is the mah Doolan.

Doolan re-examined - | saw Steele put them pd,they were too large for him.
John Butler Hewson, examined by Dr Wardell - | aanlgr at Newcastle; | remember
a man who called himself Frederick White being appnded; this is the man
(Doolan); | searched him, and found among othengthia handkerchief; the
handkerchief was of a chocolate ground, with whjets; there was a hole darned
clumsily with twisted silk; | told him | thought head been taking the name out; this
is the same handkerchief, Rouse, the constable,itkelpafter his trial, and then gave
it up to him after he was cast for death, in consege of not being owned; | had
Steele in my custody at Newcastle but | cannottisatyl noticed his boots.
Cross-examined by Mr. Rowe - | have seen the deckaeveral times, but cannot
tell the colour of his hair; | never heard thatléf the country; Doolan was tried at
Sydney in 1831; and sentenced to death; it was Hft¢ that the handkerchief was
given to him.

Mr. GEORGE MUIR, examined by Mr. Moore - | have a farm about foufive
miles from Newcastle, and the same distance frongl®wamp; my farm was robbed
in October, 1831, and the prisoner Steele was ctewiof the offence; he was
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brought in by two native blacks, and | recognisegd With my overseer's jacket on his
back; he had on a pair of ancle-boots, the lacesholf which were very neatly
worked; they did not appear to have seen much worn.

JOHN ECKFORD, examined by Mr. Moore - | was formerly chief ctaide at
Maitland, and remember the prisoners being in ehéligre; Steele and Ryan were in
charge for a robbery at Mr. Muir's; Steele had @aia of neat-made boots.

John Budge, examined by Dr. Wardell - | keep tlukup-house at Maitland, and had
the prisoners Daley and M'Grath in charge for Mtinire's murder; M'Grath was
allowed to leave the lock-up in charge of a coristatio go to the farm, as he said he
might find out something about the murder from sawhéiis comrades; when we
returned, two or three days after, he had on ajaklest, which he said was given him
by the over-seer; it had a rolling collar, and agpd altered as if it had been too short
for a man, or made from some other clothing; Staat Ryan were brought to me by
some blacks afterwards; | do not recollect Steslges.

Cross-examined by Mr. Rowe - M'Grath requestagt&n Allman to let him go to
enquire about the murder; it was on the 27th Oc¢tdl&80, that | received Daley and
M'Grath at the lock-up.

WILLIAM SPARKE , examined by the Attorney-General - | reside altmugive
miles from Newcastle, near the Long Swamp; in tkaryl830, there was a man
known by the name of Yorkshire Johnny, residentuatsix miles from me; about
September or October of that year | missed abaainser nine of my sheep.

Cross-examined by Mr Rowe - The late Mr. M'letyvas a tall man, but | do not
remember the colour of his hair; it was same tim@®ite November that | lost the
sheep.

WILLIAM BOWLES , examined by Dr Wardell - | live at Williams' Rivel
remember seeing a person named M'Grath in the upckt Maitland, in January
1831; | had a communication with him, and he shit Mr. McLeod had bounced
him and gone to the farm and told the servantseth®at he (M'Grath) had confessed
all, and told him where the hoes [sic] were withiahhthey had committed the
murder; but, said M'Grath to me, there he was wrémgthose were not the tools we
did it with; | swear that this occurred within a &keof the Ist of January, 1831, it was
not at the lock-up at Newcastle, but at Maitlandeatly | got liberated, the next day,
| went to Captain Aubyn, and made deposition oft&rath had told me; It was in
a dark cell | had this conversation with M'Grath, therefore have but an indistinct
recollection of him, as | never saw him since.

THOMAS CHANDLER - | was an assigned servant to the late Mr. Mty saw
him on the Monday evening, about two years agdtle before sundown, and have
not seen him since; M'Grath was employed as a oothe house, and Daley worked
on the farm; | remember M'Grath coming to the fanntharge of a constable some
time after my master was missing; | was in custasitit him, and he told me to tell
Michael Clare and Charles James to say that thdynoa been sworn before any
Magistrate, and that they saw the master that mgrmiwas also to tell them that they
might say what they pleased for there was no ormmtradict them; at the time my
master was missed | was burning off, about a mitk @half from the house; | went
up on the Tuesday morning for my milk, and when MG filled my bottle, saw
Daley in the house; when M'Grath had given me mlik e shut the door; | went one
night after my master was missing in order to geha tobacco, M'Grath said he had
none, and | replied that | would wait then till theaster came home, on which
M'Grath said that he did not think | should evex kégn again, for he was gone to h-,
or some other fine place; when we were in custodgther, we had a conversation,
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and he said he could not get out of it withoutipgtbthers into it; | don't know what
he meant by it.

Cross-examined by Mr. Rowe - That man is theesdftGrath to whom | allude; |
know him well; | was in the bush about 2 monthskhaalo not know whether | was
charged with the murder; | was a week in the basl, taken before a magistrate, but
not on suspicion of my master's murder; | tooklibheh because | was foolish and did
not know any better; | was apprehenced by one ofWhller's overseers; | was never
promised that | should be exempt from punishmehcdme up and told this story; |
cannot recollect whether | had any conversationesinwvas caught in the bush about
what | should say here; | did not give evidenceob®fCaptain Aubyn at Maitland
about this; | was examined once there; | was exaghabout this matter before Mr.
Peter M'Intyre, and told him the same as | do nbwas sentenced to receive 150
lashes for running away, but was placed in thesdetead, where | was for three
weeks.

By the Jury. - | saw my master on the Monday nhevas at work, but | had not
hear that he was going from home; | do not remersler seeing M'Grath with any
jacket except a gray one before the master left| saw him wear a blue one after.

JOHN CAFFRAY , examined by Dr Wardell - | am assigned to Mr.elPéf'Intyre,
and was formerly in his brother's service; | rememiwvhen my master was first
missed; on the Monday evening | saw him beforehoigse; and on the Tuesday
morning between nine and ten, | fetched my bullolckese to yoke them; | went
down to the house, and found the door padlocketheroutside; | went away for a
short time, and on coming back found the padlo¢klatalled, and M'Grath opened
the door from the inside; | saw the breakfast thilygng on the table; on going in for
my rings and other hardness, | saw Daley coming ajuthe master's room, he
reddened in the face at seeing me; two or three dtgrward | saw a handkerchief,
an inside waistcoat, and a shirt, which | knew ¢only master's on M'Grath; | have
often seen my master wear a blue surtout coat.afed he was missing | saw the
tailor inside the master's bed-room window, maldrjgcket out of a blue coat.

Cross-examined by Mr. Rowe - | know Chandled ams in the bush with him; we
ran away because we were afraid of being beat¢hebgther men; we gave ourselves
up to Mr. Webber's overseer.

CHARLES JAMES examined by Mr. Moore - | was an assigned sert@mr.
John M'Intyre; the last time | saw him was on thé&h2September, | was shepherd,
and saw him about an hour before sunrise, withua bbat on his arm; he gave me
some instructions about the sheep, and | neverhgavagain; M'Grath asked me that
evening and the next to sleep in the house with ki third night he told me | had
better sleep at my own place.

Cross-examined by Mr. Rowe - When Mr. M'Intyedt Ihome M'Grath was at the
house, and he remained there for some time aftdsyarhile | got my breakfast and
took my sheep out; it is since | told this to Captaubyn that have been put in irons;
it was not being suspected of stealing some tohdmdofor stealing it that | was put
in irons.

WILLIAM SHAW , examined by Dr. Wardell - | have seen M'Grath &adey
before; on the 24th October, 1830, | apprehend&arath; in November following, in
bringing down M'Grath, a man named Clare, who heehbMr. M'Intyre's tailor, was
also in custody, and M'Grath said to him, “"Be awahat you say about altering Mr.
Mclntrye's clothes to fit me, or it will go badlyith me perhaps; they were sitting at
my door at the time, and | was about a rod off.
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Cross-examined by Mr. Rowe - | was within a fgards of them when M'Grath
said this, and yet he made no scruple of sayingenly; | was never examined on my
oath before Captain Aubyn; it was not on my testipnthey were committed; | was
not examined before a magistrate, till the lasti@ueSessions at Maitland; | hear the
conversation in November 1830, but | never mentioméo any person till the last
Quarter Sessions at Maitland; | heard the conversat November 1830, but | never
mentioned it to any person till the last MaitlanesSions, three months ago; didn't tell
any body, because | was not asked.

PETER RILEY , examined by Mr. Moore, in the latter part of 18B@as constable
at Newcastle; Steele was in the watch-house thHepatawo years ago, last October
or November, having been sentenced to a penadseittit; | noticed his boots, which
were ankle boots, of the best quality, such as wgrgentlemen, and remarked upon
them being too long for him.

Cross-examined by Mr. Rowe; | knew the late Miintyre; there was a report of
his having been murdered; | do not remember theucaf his hair.

JOHN BYRNE, examined by Dr Wardell, In the latter part of @88was overseer
at Dennis's dog kennel; | keep a weekly report bobiny gang; the prisoner Steele
belonged to my gang, and absconded on the nigihiedtd of September, since which
| have not seen him till now.

Cross-examined by Mr. Rowe - There was nothikiggerdinary in Steele's getting
away from the dog-kennel; many others, who didliket the gang left it; it is about
sixty miles from my hut to the place where Yorkshiohnny lived.

Shaw recalled - It is about thirty-three milesni Mr. M'Intyre's farm to Yorkshire
Johnny's.

JAMES GALLAGHER - | was a constable at Maitland, and know where
Yorkshire Johnny lived; it was at Sandy Flats, dbeleven miles from Maitland; |
was sent there with a warrant to look for fire-ararsd ammunition; we found
anything at his place, but at Paddy the Goose'dpwed this musket, a cannister of
powder, and some slugs and ball; there was a deahmunition there; a description
of the musket had been previously given to us bpt&a Aubyn, to which it
answered in every respect.

Cross-examined by Mr. Rowe - Paddy the Goose avamall settler; he was a
prisoner of the Crown, and had no right to have-&rms; he was suspected of
harbouring the bushrangers.

CHARLES MURPHY examined by Dr Wardell - | was a lent servanthe late
Mr. John M'Intyre two years and a half ago; M'Gra#s a house servant there, once
about three months before Mr. M. was missing, | twgnto the house for a bullock
chain, and M'Grath asked me if | thought Mr. M. hmdch money in the house; I
replied that | knew nothing about it, and nothingther was said till about three
weeks before he was missed, when | was in compathyM/Grath and Daley, and
then he renewed the subject, and asked me if Indidthink we could put Mr.
M'Intyre out of the way with the assistance of &eof and say he was gone
somewhere on business; | asked him if he was schbaded as to think of such a
thing, and refused to have any thing to do withhsathing; as we were coming back
M'Grath asked Daley to lend him some money.

Cross-examined by Mr. Rowe - Mr. John M'Intysidark brown hair and sandy
whiskers.

F.N. ROSS| Esq., examined by Mr Moore - | am Principal Sugendant of
Police; some of the prisoners at the bar were exasnbefore me; | remember a man
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named Doolan coming to give his deposition; afeehlad given his evidence and was
going out; Steel struck him, and said somethinigiia

Cross-examined by Mr. Rowe - There was one efthvho went by the name of
M'Grath; Doolan did not seem at that time to remzillhim on that account: | do not
remember whether the question was even put to Dpaelhether that (pointing to
M'Grath) was the man he alluded to; Doolan was éxadnseveral times before me,
and he did not always give the same answers; Datithrone day, unsay almost all
he had said, and at last he brought out that hsorefor so doing was, that his rations
were insufficient on all the occasions he was erachion oath; on one occasion
Doolan said that he should have thought M'Grath tes person whom he had
described as M'Grath, but from the colour of hig;Hathink he swore on the first
examination that he was not sure whether M'Grath tha man; recollect Mr. Rowe
that you have not a common witness to examins;af no use for your to shake your
paper at me; | do not recollect all that occurredha first examination; | mean to
swear that on Doolan's first examination, M'Gratl@me was mentioned as one of the
parties concerned in the murder; my impressiothat, Doolan said M'Grath was one
of the men on one examination; | did not hear whel said to Doolan when he
struck him; | was too far away to hear him.

Re-examined by Dr. Wardell - | do not remembéether he pointed out Daley as
one; Doolan did not complain when he hesitated tibisuevidence that he was afraid
of his life; he attributed it to his short ration.

This was the case for the prosecution.

Edward Doolan re-called for the defence - PNIo M'Intyre's hair was black and
part white; | never told Captain Rossi that myoas was the cause of my refusing to
give evidence; but | told him it was on accountf life being threatened on board
the hulk.

Re-examined by Dr Wardell - | was about sevemti®at Moreton Bay when sent
for to be examined about this murder.

The prisoners being called on for their deferlde, Rowe contended that the
information was vicious, because the name of Dodldmot appear, whereas the first
wound was given by himself; the whole three taléfigct, but his first. He would
show upon authority, that the wound given by Dodaould have been stated in the
information, as adduced by Hawkins, and followedhyp3rd Chitty, p. 736; it is
absolutely necessary to state the different wouadghat the deceased died of the
first, second, or third; again in 2d Hawkins, p&83@, the same, ~“such count ought to
show that the party died of the hurt specially feeth". The learned gentleman
continued, he was not calling upon the jury forirtlo@inion on the matter of fact, but
upon His Honor on the point of law, and he therefsubmitted that the wound given
by Doolan should have been inserted as it wasigeaee that he had inflicted at first,
or it should have seen, that in consequence oftittee wounds that he died. If
Doolan had told the truth, His Honor would surebt hold that the prisoners were
bound to prove the negative. Again it did not ewpa evidence that the person said
to be shot, was that of Mr. John M'Intyre; the awer spoke only of what he had
been told. Lord Hale states that he never wouttvicb a man of murder, unless the
evidence proved it to be the same person murdaeelid in the information, or that
the body was found. It must then be in law prowuedt the person killed is the same
laid in the information. Has the body of Mr. M Ipefound? It was in evidence that
Mr. M. was a man of dark brown hair and sandy wériskand Doolan described him
as a person with grey hair. The Attorney-Generalntained in answer, that two
distinct shots were laid in the information, andhié jury were satisfied that either of
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those shots were sufficient to cause death, it guate competent to convict the
prisoners.

Mr. Rowe replied, and

The Chief Justice decided that, not doubtingat#hority of Hawkins adduced by
Chitty, this was evidently a question of fact fbetury, and it would be the province
of the Court to point out to them the bearingshef law on the case. With respect to
the second point, His Honor was of opinion thatéheas abundance of evidence to
prove the identity of Mr. M'Intyre.
It being now nine o'clock, and Mr. Rowe statingtttie defence would occupy a long
space of time, it was mutually agreed that the cdmrild stand adjourned till ten
o'clock this morning.
See also Sydney Herald, 17 December 1832; Austrdli&h December 1832.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 18/12/1832

Forbes C.J., 15 December 1832

Continuation of the trial of Ryan, Steele, M'Grath, and Daly, for the murder of
Mr. John M'Intyre.

The prisoners having been placed at the bar, tfende, had a most important point
to submit to the Court, viz, that the whole of #mdence given yesterday by the
approver Doolan must be struck out, in as muchesvas a convict attaint, and
therefore incompetent as a witness. This factdwade out on his cross-examination,
when he confessed being a felon under sentenceatii,dand he, (Mr. Rowe) should
therefore first call upon Mr. Gurner, to produce tlecord of his conviction, and then
beg His Honor's reference to his notes of Doolkewvidence. Mr. Gurner however not
being at hand, Mr. Rowe called

Mr. Edmund Wright - | am a settler residing at BaByush and Edward Doolan was
my assigned servant; he was assigned to me ingae 3828, and continued in my
service till the 8th of October, 1830; in AugusB2®, he was sentenced by the
Liverpool Bench to ten days on the tread-mill f@irlg drunk, after the expiration of
which he returned to my service; he was not oumpservice from that period till the
8th of October 1830, when | took him before Majamti for drowning a horse of
mine, for which he was sentenced to 12 months'uaboan iron-gang; he did not at
any time abscond from my service previous to timat, was he from under my
observation during the whole of that time; | amtegupositive of this; | keep a
memorandum book, in which | record all the condhfany assigned servants, and on
referring to that, | found, as | have said, thaOrtober, 1830, he was sent to the iron-
gang; he was in my service the whole of August 8agtember, 1830; the distance
from my house, where he then was, to that of the N&r. M'Intyre, is, by common
report, at least a hundred and fifty miles; | rerhemseeing a report in the Sydney
Gazette of what Doolan said in his examination l& Police Office, and it
immediately struck me that he could not have bebares he stated at the time, as |
knew he was with me; | knew it from my memory, ahdreferred to my
memorandums, which | found to be the same; | weet to Major Antill, and told
him, and he consulted his books, where he fouriddibalan was convicted by him in
October, 1830.

Dr Wardell cross-examined the witness at very greaigth, during which he
repeatedly contradicted himself, but the circumstaappeared rather attributable to
the abilities of the learned counsel, and the adedrage and declining faculties of
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Mr. Wright, than to any intentional mis-statementtos part. To the fact, however,
of Doolan being in his service up to October, 188)remained positive.

Mr. John Gurner examined by Mr. Rowe - | am chieflcof Supreme Court, | hold a
document in my hand, from which I find that Edw&dolan alias Frederick White,
alias Frederick Wyatt, was tried before the Supr€@muaert of this colony, on the 18th
of January, 1831, for a robbery in the dwelling-$®wf Mr. Joseph Fredericks at
Newcastle, on the 20th of November, 1830, ad pyitiiperson in bodily fear therein.
He was convicted of the offence, and sentence athdpassed upon him; which
sentence has been commuted to hard labour for yeees at Moreton Bay.

Mr. Rowe - Upon this testimony, your Honor, | subthiat the whole of the evidence
given yesterday by Doolan must be struck out, bmgb@ convict attaint, and
incompetent as a witness.

The Chief Justice - If you wish, Mr. Rowe, to argbe point, the Court will hear you
patiently , but you are aware that it has alreadylenmgone the most earnest
consideration in the case of Blackstone, when antwjof the Bench decided it; and
such being the decision of the Court, | am bourabide by it.

Mr. Rowe replied that he was perfectly aware of fhw@nt having been most
elaborately argued on that occasion, but much laasecto his knowledge since,
which made him extremely desirous that it shouldohee more discussed, and the
more especially so as there was then a want ofimnitgron the Bench; however, if
His Honor thought it would be of no service, he Wonot occupy the time of the
Court, by now going into, but merely requested ti point might be saved for
future argument if necessary.

The Chief Justice could not undertake to save et pout would take a note thereof,
that if desirable he might avail himself of the laieis and counsel of his learned
colleagues.

Henry Colden Antill, Esq., examined by Mr. Rowe armn resident Magistrate at
Stonequarry; Mr. Wright is a settler in that dstyihe has been there many years, and
bears a very good character; he brought one cidsgned servants, named Edward
Doolan, before me on the 11th of October, 1830,aocharge of carelessness, by
which one of his horses was drowned; he was catjcind sentenced to be worked
in irons for twelve months; he had never been regbto me before that period as a
runaway; his master is always very correct with dssigned servants, and | should
think would have reported him if he had been absent

Mr. Rowe here moved that the depositions of Doblefore the Magistrates should be
produced and read in Court; but the Attorney-Gdmefasing to bring them forward,
the Court replied they had no jurisdiction if ttedficer refused to product them, it
being entirely optional with him.

William Gunn Lilly, examined by Mr. Rowe - was ogeer in the employ of Mr.
Edmund Wright in the years 1829 and 1830; Edwaral®o was his assigned
servant, and | perfectly recollect his being on faisn at Bargo Brush during the
whole of the months of August and September, 1838r was sentenced to twelve
months in an iron-gang in October, 1830, for drowra horse.

Nothing material was elicited during the cross-eixation of his witness.

Edward Doolan recalled, and examined by the Cairthe request of Mr. Rowe -
While | was lying under sentence of death in thiksaaf the Sydney gaol, | had a
conversation with a sentinel who was doing dutyrowve respecting the prisoner,
M'Grath; | did not say that “'I should not be atdeswear to M'Grath on account of
his hair not being of a light colour," but that SHould not be able to swear to him till
his hair should come to its growth.
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Benjamin Roden examined by Mr. Rowe - | am now @stable in the Sydney Police,
but formerly belonged to the 59th regiment; wamwftentinel over the condemned
cells, and on one occasion had a conversation Ratblan, when he was confined
therein; we were talking about the murder of Mrlityre, and Doolan said he would
not swear to M'Grath, because the man at the minabtight hair.

Robert Steele examined by Mr. Rowe - | am a cotestaimd have known the prisoner
M'Grath since the year 1827; his hair was alwaythefsame dark brown colour as at
present.

Several other witnesses were called who all depdsetthe same fact as the last
witness, and with them Mr. Rowe closed the defence.

The Chief Justice then proceeded to charge the iduayspeech which lasted two
hours. His Honor minutely and carefully put thesedo them in all its bearings,
pointing out its various corroborations and diserepes, and leaving them to decide
the important questions; first, whether the priseneere the parties who committed
the murder.

The Jury retired for about ten minutes, when thetyrned a verdict of guilty against
all the prisoners.

The learned Judge then passed sentence of deaththgro, awarding execution to
take place on Monday morning, and their bodiegrafteath, to be dissected and
anatomized. [*]

[*] The Australian, 4 January 1833, reported thgaR and Steel were respited and
sent on board the hulk for transportation, whileGuiath and Daley's execution was
postponed. See also Australian, 11 January 1883a freport of a confession by
James.

On 18 March 1833, Governor Bourke wrote to Viscount Goderich (Historical Records of
Australia, Series 1, Vol. 17, pp 50-51) advising that the case should be brought before the
King for consideration for mercy. The central fact of this advice was the perjury of the
approver Doolan, the confession by Charles James, and the discovery of the victim's watch.
The governor thought that McGrath was guilty of murder, but had been convicted on false
testimony. As a result he recommended life at Norfolk Island for McGrath. Daly could not
have been guilty as principal, the governor thought, but only as accessory, so the
recommendation for him was a commutation, with power being given to the governor to grant
him a pardon within the next two years. The other two (Steel and Ryan) were wholly
innocent, said Bourke, and should receive a pardon. Governor Bourke concluded by noting
that two of the judges (Stephen and Dowling) had favoured admission of convict evidence,
despite attaint, while Forbes C.J. took a different view. The present bench of judges, the
governor thought, would reconsider the position and probably either recommend a return to
the common law, or a new colonial Act. (By 1833, Stephen J. had been replaced by the more
committed Anglophile lawyer, Burton J.)

On anatomising, see also R. v. Worroll, 1827. Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for
Better Preventing the Horrid Crime of Murder), the judge was empowered to order that the
body of the murderer be hanged in chains. If he did not order that, then the Act required that
the body was to be anatomised, that is, dissected by surgeons, before burial. The most
influential contemporary justification for capital punishment was that of William Paley, The
Principles of Moral and Political Philosophy, 1785, reprinted, Garland Publishing, New York,
1978, Book 6, chap. 9. He argued that the purpose of criminal punishment was deterrence,
not retribution. As Linebaugh shows, the legislature's aim in providing for anatomising was to
add to the deterrent effect of capital punishment. In England, this led to riots against the
surgeons: Peter Linebaugh, “The Tyburn Riot against the Surgeons", in Hay et al. (eds),
Albion's Fatal Tree: Crime and Society in Eighteenth-Century England, Penguin, London,
1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1833

SYDNEY HERALD, 04/02/1833

Supreme Court of New South Wales

Forbes C.J., 1 February 1833

JAMES LOCKARD was indicted for the wilful murder ofMURDOCH
CAMPBELL , Esg. by shooting him with a gun loaded with poweded a leaden
bullet, on the left side of the head, near the dsf¢, at Upper Minto, on the 15th
January.

Registrar. - How say you, are you guilty or goiity?

Lockhard. - Unless the money is returned to ha was taken away, | won't say a
b--y word.

Court. - Let not guilty be recorded.

The Attorney-General opened the case.

JOHN BUTCHER, examined by Mr. Kerr - | hold a ticket of leaand was in the
service of Mr. Campbell, Harrington Park; | rememb&th January; | was cleaning
wheat and loading a dray at sun-down; we heardigsena a hollow; we looked
round, and saw some men running across the fieddtheught we heard the cry of
“stop thief;" Mr. C. sent his servant to fetch blsnderbuss, and when it had been
delivered to him, he ran down towards the man Wed a-head; Mr. C. told him to
stop, to see who, and what he was, and what heedant his land; Mr. C. lowered
his piece from his should to his hand, and the toamed round, fired, and shot Mr. C.
dead; | was about four rod away; | was near endgagitwear to and identify him; |
saw Mr. C. fall; he never stirred after; he was nabed in the head, just above the left
eye; the blood flowed freely, and he was quite defer Mr. C. was shot, | went up
to the man, and he pulled out two pistols, and to&lto keep off, or he would serve
me the same; the man kept going up the field; @mattan fired two shots at him, but
he got away among the brush and rocks towards &hngwo days after | saw the
man at Liverpool; and knew him immediately; whenshet Mr. C. he had on a black
jacket; at Liverpool he had no jacket when | fisstv him, but he put it on in the
Court; it appeared to me like a coat with the tait off; | saw that when he was
running away; (looking at the prisoner) | swearttig the man who shot Mr.
Campbell.

Chief Justice. - James Lockhard have you angtares to ask this witness?

Lockhard. - | have none.

By the Court. - | knew the man at Liverpool by features and general appearance,
as well as his clothes; | had very little doubt wheame to look at him.

THOMAS ECCLESThomas Eccles, examined by the Attorney-Generadm lan
assigned servant to Mr. Mowatt; he lives at Namaka road separates it from Mr.
Campbell's farm; | was lying in front of my hut ¢fme 15th January in the evening,
when | saw a man coming in the direction from Caelipbown; he had a long gun on
his shoulder, and | saw one pistol; | suspectedwhs a bushranger for whom
constables were in search; | followed him up; hreed round and looked behind two
or three times; | followed him on to the farm of Mviowatt, and reported to the
overseer that | suspected a man, going down the veas a bushranger; the overseer,
I, and the blacksmith followed him; the overseeswamed, and asked who he was,
and he said a constable; the overseer told hinhdw $is freedom; he took the piece
from his shoulder and cocked it, saying, if he wad keep off he would shoot him; he
then made off towards Mr. Campbell's high ground;fallowed: he got over Mr. C.'s
fence, and presenting his piece told us not teov¥gllwe then made an alarm, and
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shortly after one of Mr. C.'s men came down, andertawards the man within a rod,
and then turned back; | shortly after saw Mr. C.kenaowards the man; some
discourse passed, but | did not hear what; Mr.gpr@ached within a few rod, when
the man put his long gun to his shoulder and fitedas distant about sixty yards; |
did not see Mr. Campbell move after the shot; lie@i him; while we were after the
man, he dropped a bundle on Mr. C.'s ground; Iguicit up; it contained two small
loaves of bread, the skirts of a coat, and somarsuge skirts were dark blue or
black; | gave it up at Mr. C.'s house to a man wias a stranger to me; after Mr. C.
was shot, the man crossed into a bush paddockplieaved, but lost sight of him;

from the opportunities | had | am able to identify man who shot Mr. Campbell;
that is the man at the bar who shot Mr. Campbalidinot examine the body of Mr.
C. after he was shot.

The prisoner had no questions to ask this wétnes

GEORGE GRAY, examined by Mr. Moore - | am assignedROBERT SMITH ,
at Bringelly; | have known the prisoner at the bhout a twelve month; on the 16th
January | saw him I6tEORGE HAMBRIDGE'S paddock, who was his master; |
was at work in the garden, when prisoner called, said, ~~George, | want you;" he
had two pistols in his hands, and said ~“don'trlgghtened George, you can do me a
kindness;" | said, what is it Jemmy; he said, “$hort of ammunition, and will give
you ten shillings if you will give me a little;" told him it was not in my power; he
said it was, that he had seen my master go oueimiorning with a mounted police
man, and he would got to the house and have it dgwrong; | said, ~"Jemmy, you
had better throw those things away," meaning tlsolsi "and go back to your
master;" he said ““that won't do; | shot a man égitit, and only one pistol in primed
out of two; | said, its easy to take a little odtome and put it in the other; he said
“how's that, I've been trying but can't;" | theaught the pistols out of his hands, and
said | will shew you; he replied, "mind you do&ttake the priming out of the big
pistol;" I then told him he was my prisoner, andsingo along to my master's house;
he said he never would, and seeing him on the nmdeéd him if he did not, | would
shoot him; he opened his shirt, and said ““shoatydwhe then squared up with his
fists, and finding he would not come, | cooed;  bame down with a tomahawk; |
then said, ~"Jemmy, will you go up;" he repliedNo," when | took the tomakawk and
hit him with the back part; he fell on the grouladd | fell on him and pinioned his
hands, and sent the boy home for a pair of hansicuFfandcuffed him and made him
walk to my master's house; when | got him therearshed him, and took away 13s.,
a pen-knife, some shot, and an old book; | thenhiatto another part of the room,
and chained him until the Liverpool constables tdik away; after | had him in
custody, he told me where the gun was, and | faumdhis master's paddock, lying
by a dead apple tree, and the ramrod in it; it waishid; | took it to my master's
place; the prisoner was dressed in a black codh, the skirts torn off, a straw hat,
and white cord trowsers; (a jacket produced) th#te one he had on.

Cross-examined by prisoner - You told me you shman; | never said | would go
to my master's house and get you half a dozen soahdmmunition; if | had said so,
| should not have taken you my prisoner.

EDWIN PARK, Esq., examined by Mr. Kerr - | know the prisoag¢rthe bar; the
first time | saw him was on the road to Bringehipout the 14th of last month, the day
before the murder of Mr. Campbell; he had a gumasket, and two pistols in his
belt, a large and small one; he robbed me of £1689sand my coat; (coat without
skirts produced) that is part of my coat; | sweaittas such; | was in conversation
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with prisoner about ten minutes; he was distaninfrme about three or four yards,
with his musket pointed to me; | am sure he isntiaa.

Cross-examined by prisoner - | swear that tongecoat; | know it.

Dr. Wm. ROBERT KENNEY , examined by the Attorney-General - | reside near
Campbell Town; | was on the spot shortly after Bampbell was shot; about half an
hour; he was quite dead; a large gun shot woundokad inflicted in the head, over
the left eye, that was the cause of death; it wamand of great depth; | think there
must have been more than one shot, or the muslesbinarge calibre; the wound had
penetrated the brain, and would cause instant death

This closed the case on the part of the progetut

Prisoner had nothing to say in his defence haair any witnesses to call.

The Chief Justice then put the case to the Judping so, he remarked, that before
he proceeded to read the evidence to them, he vetedd the case from one point that
might have arisen, if the prisoner had been deféhgeCounsel. By an Act passed in
the 11th year of his late Majesty George 1V, foe guppression of robberies and
bushranging, and the harbouring of robbers and rhugers, any person was
authorised to apprehend any one with arms in theeds, if there were grounds to
suppose him to be a runaway felon; therefore Mmg@zell had a lawful right to
apprehend a man crossing his fields with arms snhlainds, it was to his mind quite
clear, supposing the facts detailed in the eviddancée true, that he was in the
discharge of a legitimate duty; had the point beesed, he should have decided at
once that it was not a case in which anything dikestifying principle of self defence
could arise, the case was one of evidence anditgenihe learned Judge then
recapitulated the evidence, and left the case enhdnds of the Jury, who, without
retiring from their box, pronounced the prisoneiltyu The Attorney-General then
prayed the judgment of the Court, and the prisdiaeting been called up, the Chief
Justice addressed him in the following words: - earockhard, you have this day,
after a fair and impartial trial, been convictednofirdering Mr. Murdoch Campbell;
the case was too clear for dispute. You had nerdef, because you could have no
defence; you had no witnesses, because you coule mat witnesses. It was not
possible to entertain a doubt of your guilt. A teman of this Colony has lost his
life from the position in which you placed yoursedind no point of law that could
have been raised, would in the slightest degreee hastified the act you have
committed; it was your duty to have surrenderedwtelled upon so to do by Mr.
Campbell. You appear to have connected yoursel thiose bands of lawless men
who go armed about the country, reckless of lifgwking that whenever taken, their
lives will be forfeited. Here is a gentleman taksh from his friends and family
without the slightest cause, and you are now callean the pay the small penalty
with you life. The learned Judge then passed thilasentence upon him, and
ordered him for execution this morning, and hisytwbe dissected and anatomized.
The prisoner heard his sentence with apparentfandrice. [*]

See also Sydney Gazette, 1 February 1833.
[*] The prisoner was executed on 5 February 183®asently unrepentant: Sydney

Gazette, 5 February 1833.

In this, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death. See R. v. Butler, July 1826.
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Under the same Act, the judge was empowered to order that the body of the murderer be
hanged in chains. If he did not order that, then the Act required that the body was to be
anatomised, that is, dissected by surgeons, before burial. The most influential contemporary
justification for capital punishment was that of William Paley, The Principles of Moral and
Political Philosophy, 1785, reprinted, Garland Publishing, New York, 1978, Book 6, chap. 9.
He argued that the purpose of criminal punishment was deterrence, not retribution. As
Linebaugh shows, the legislature's aim in providing for anatomising was to add to the
deterrent effect of capital punishment. In England, this led to riots against the surgeons:
Peter Linebaugh, “"The Tyburn Riot against the Surgeons”, in Hay et al. (eds), Albion's Fatal
Tree: Crime and Society in Eighteenth-Century England, Penguin, London, 1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 11/02/1833

Supreme Court of New South Wales

Dowling J., 11 February 1833

JOSEPH COLEMAN was indicted for assaultif§DWARD GOSTWICK CORY
with a spade, with intent to kill and murder hint, Ratterson's Plains, on the 8th
October. The second count charged the offencate heen committed with intent to
do some grievous bodily harm.

It appeared in evidence that on the morningilaidhe information, Mr. Cory's men

were allowed half an hour longer than usual, inseguence of their flour not being
served out before. Finding the men did not turhaduhe sound of the horn, as usual,
Mr. C. went to the huts, when the men asked forrenutes longer, which was
granted. When leaving, Mr. C. observed the prisam¢he hut, and knowing that he
had had his breakfast in the kitchen, he was oddevd, and desired to follow Mr. C.
to his house to receive his orders. Mr. C. dirédtien to go to the quarries. He went,
and returned in about ten minutes, saying thereneagpade, and where was he to get
one. Mr. C. desired him to go the mill, and thieeewould get one. In going through
the yard a small spaniel dog ran out, and barkedeaprisoner, who took up a stone
and threw it at the dog. Mr. C. told not to agatavhis conduct, as he had been
sufficiently insolent in the morning to justify htaking him before the Magistrates.
The prisoner then crossed a fence, and went towhedsill. Mr. C. followed, and
passed him, and called out at a hut. A man namedmcame out, and Mr. C. asked
him for a spade, which Mr. C. gave to prisoner, whmediately struck him a violent
blow with the edge of the weapon, and he fell skesse Prisoner was then taken into
custody, and he told one of Mr. C.'s men that leedane it to get hanged, as he could
not stand the tyranny on the farm. He had triekiltdis master, and if he had missed
his life, somebody else would take it. He subsatjyesaid he was sorry for the
accident, and asked how his master was. In defgresoner alleged that it was
merely an accident, occasioned by throwing his epzatelessly over his shoulder.
The prisoner was found guilty, and having beenedailp for judgment, the learned
Judge passed upon him the awful sentence of dhatting out to him not the
slightest hope of any mitigation of his sentencgee also Sydney Gazette, 9 February
1833.
There was also a new statute in 1832 to regulatsummary trial and punishment of
convicts in New South Wales: see 3 Wm 4 No. 3, 8ydderald, 29 October 1832,
Sydney Gazette, 6 September 1832; and see a CitoulMagistrates, 24 September
1832, in Forbes Papers, Mitchell Library A 1381eR€Y 986 (near the end of the
Forbes Papers). On these changes, see also Aarstrdl August, 7, 14 and 21
September 1832.
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SYDNEY GAZETTE, 23/02/1833

Supreme Court of New South Wales

Forbes C.J., 20 February 1833

STEPHEN STOCK was indicted for feloniously and maliciously shogtat one
JOHN CONNOR, with intent to kill and murder, on the 3d of Jéast. A second
count charged the prisoner with an intent to maing a third with intent to do some
grievous bodily harm, on the day and year lastes@aid.

Mr. Williams, on the part of the prisoner, oligat to the jury being composed of
officers of the 17th regiment, by a private of whiegiment the charge was brought;
but withdrew his challenge.

The jury being sworn,

John Connor examined by the Attorney Generallagonivate in the 17th regiment;
I know the prisoner at the bar; on or about the@f3danuary 1 was going down King-
street, when he called out, there goes the bitijeseno military government nowit
is not Governor Darling's time nowit is General Bais;" | said to one of my
comrades if there was a watch-house near hand ldwout that man into it, and
enquired if he knew of one; | said | would keep alatvhere the prisoner went to, and
sent to the serjeant-major to acquaint him of liedect; | then followed him to a
certain house in Pitt-street, and stopped outslidket came out; he went down the
street before me; at length | asked him if he wepgisoner or a free man; he said he
was as free as my; | asked him what was his namanbwered ""Stephens;" | heard a
man whispering that that was not his name, and #si&ed him where he lived; he
said I am not afraid to let you know where | ledgme and I'll show you;" |
followed him up Pitt-street; he turned up a passagd suddenly turning round seized
my bayonet and dragged it from my scabbard, butrénehed it from him; the
prisoner then went a few paces further up the gasshere was a man leaning over
the fence named Deneen; a woman met us in thegessho asked, “what do you
want with the soldier?" | asked if she knew thespmer; “yes," she replied, “he
lodges with mewhat do you want with him?" | tolerthe had offended me grossly;
she then requested me to come into her houseéhdanén was drunk, and told me not
to mind him; the prisoner said, pointing to the nieaning over the fence, ""this man
knows me;" | asked his name, and was told ~Steftexck;" | asked where he
lodged; he said in the house opposite, pointinthéohouse; the old woman on this
said “"be off out of this, you by soldier, what ylmu want here?" when she found |
would not enter her house, and catching the prisoyp¢he arm, dragged him into the
house, | followed; and an old man coming in histdioi the door, exclaimed he would
blow my brains out if | did not be off out of thdtg had no gun in his hand; the
prisoner opened a window opposite to me and predenpiece at me, saying ~ Be off
out of that, or | will blow your brains out;" heelw the gun back again, but coming in
the door, the old man told him to give me the slmgghe gun if | did not start out of
that; | then left the premises; while my back wameéd and at a distance from the
prisoner about 100 yards, | heard the report akegp and something which sounded
like shot struck a chimney near me; | was eightgrie hundred yards when the gun
went off; it seemed to come from the house | hdigl leurned round, and looking in
that direction saw two men at the door, one wasisnshirt, and the other dressed; |
cannot say whether they were the old man and tiserg@r or not; | am certain the
gun was loaded with either buck-shot, slugs, ol iaéy might have been pebbles;
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had the gun been discharged from the door wheastidaw the prisoner, the shot
would have taken the direction where | stood; | sa@vchimney two days afterwards;

it was full of marks; pebbles would not have caubexse marks at that distance; the
plaister was knocked down on several places bahhat swear that it was caused by
slugs; the chimney at the time of the dischargiefpiece was about 6 yards distance
from me.

Cross-examined by Mr. Williams--The night wast ratark; had the prisoner
intended to kill me, he might have shot me at tiedew; the marks in the chimney
were examined by myself and the constables; theksnaere scattered about the
height of my head; the chimney was stone; | casa@ar whether it was the wind or
the weather that caused those marks; | cannot smeafired; it might have been the
old man; | was in a yard appertaining to the houisen | was threatened; | cannot say
whether it was a musket or a fowling piece; | dé kimow whether a fowling piece
loaded with shot would kill at the distance of dmendred yards; | walked away,
when the prisoner abused me; | followed him aftedsaand saw him housed; | never
said | would have him out of the house; when heeamthe door | was a short
distance from it, | remained there till my comrabiégggins returned with a constable;
he came before the gun was fired; he had returodsatracks before the gun was
fired; | was not on the premises when my comraaeechack; | stopped ten minutes
after my comrade had left, but off the old man'enpises; the old man threatened to
shoot me; | can't swear that it was not the old médmo shot at me; there was
hesitation on the part of the people present, fimrim me where the prisoner lodged;
the old woman treated me kindly at first, till Ichenformed her that the prisoner had
grossly insulted me; my comrade and self did nddihg the prisoner against the wall
draw our bayonets against his breast, and saydddsigo to the watchhouse, as we
would have his life; | can't say whether the oldwam was present when the prisoner
was requested to come to the watch-house; | mighe Isworn to the person of the
prisoner; | don't know whether, when | left thespner, it would have been possible
for me to find him again; the shot passed my héaiyear that the contents of the
piece did not go over my head; | swear the piecs waded; | never had any
conversation with Colonel Despard about settling thatter; the night was not dark,
but too dark to identify a man at 100 years; iussial to go to barracks at half-past
eight o'clock; | remained with the prisoner tillgtime; | can't swear who it was fired
the piece.

DENNIS DENEEN. | am a blacksmith, a free man; | reside in Pittat, in June
last the prisoner at the bar lodged near me, inngh yard; | remember a soldier
being on the premises about half, past eight oretleaing of that day; he was in the
passage leading to the house where the prisorest; litiere were two soldiers; | heard
Stock say this man knows me, pointing to me; | tblel soldier his name was Stephen
Stock; the prisoner went into the house, when Tetty him he had no business there,
and ordered him to be off; the people of the haos the soldier that the prisoner
was at home in their house, and he should not ldaate Stock went in, and the door
was closed; the soldier remained outside; Tetty, dwner of the house, told the
soldier it was his house, and ordered him out af;tthe prisoner said, opening a
window, if he did not be off out of that he woultblw his brains out; the soldier
stopped about a quarter of an hour, and then detiveen Stock, coming to the door,
fired a piece in the direction of the soldier; | anre it was Stock fired the piece; |
don't think the shot could possibly have hit thidiso; when the piece was fired the
angle of a house intervened between the prisoreetrensoldier; the shot might have
hit him had there been no house in the way; it masnlight; the door faced the way



New South Wales Inquests, 1833; 07 June 2008

in which the soldier went, and the piece couldhte been fired in any other way; |
did not see the soldier when the gun was fired bfthink when the piece was
discharged that Stock could not see the soldiéonit think the soldier was 100 yards
distant; | will swear positively it was Stock firéde gun; | didn't see the barrel; | was
never on bad terms with Stock; | was the soldiemrr, draw his bayonet, and tell
Stock he should go with him; | didn't see a bayamebayonets held to the breast of
Stock; nor did | hear any one say “You shall gthwis, or we will have your by
life;" | don't know whether the gun was fired fdretsake of intimidating Connor; |
am acquainted with the situation of the chimneychlthe soldier swore was struck
by shot; it was wholly impossible that the shotldobave reached the chimney; the
prisoner might have shot erroneously, without amajice.

By the Court. The prisoner pointed his gun i direction of Harts; the soldier went
between the two chimneys.

By the Jury. Had the prisoner taken aim he mingive struck the chimney.
EDWARD PETTY, examined by Attorney General. | live in Pittesit; the
prisoner at the bar lived with me in January lasgmember in the beginning of Jan.,
seeing a soldier in my yard about 9 o'clock ing¢kening; the prisoner at the bar was
in the house at the time; | saw the soldier gowgya after the soldier went away, |
heard the report of a piece; | do not know whadfitiee piece; no one was in the house

but the prisoner and I.

By the Court. The piece is my own; | did noadothe piece; | had powder in the
house; no shot of any description: | missed somvwedpo; | did not see the gun fired;
when the soldier retired, | went to bed directlgsked the soldier what he wanted; he
said he wanted a man out of my house; | told higado his commanding officer, or
get a warrant from a Magistrate, | had no shot, lrad of any description in the
house; | live 60 yards from the street; | hearé chimney being shot; the shot could
not have struck the chimney had it been fired & direction of Harts's buildings; it
was at least seventeen minutes before the gunineds f

By the Attorney General. | did not see the ®oldt the time the shot was fired.

By the Jury. | am not aware that the neighb@ue in the habit of discharging the
pieces.

Verdict Not guilty. Discharged by proclamation.

See also Sydney Herald, 21 February 1833.

SYDNEY HERALD, 27/05/1833

Supreme Court of New South Wales

Dowling J., 24 May 1833

JOSEPH FOX was indicted for the wilful murder dARY BURNS, by shooting
her in the head, with a gun loaded with powder ahdt, between Sydney and
Parramatta, near Burwood, on the 28th March.

There was no evidence to bring any charge hayaest the prisoner in this case,
save his own confession made before the ParrarBatteh, when he surrendered
himself, and he stated that while driving his mesteart to Sydney, some person
came up to it, whom he took to be a man, as shenneggsped up in a great coat, when
he called out to know who was there, and whileihgmound the gun, which was in
the cart, went off, without any act on his partctuse it to do so. This statement
being totally uncontradicted, and Mr. Icely, whoelinhim for five years, giving him
a most excellent character for humanity, the Juynfl him not guilty, and the
learned Judge, in discharging him, observed, thdeth the bar a respected man, from
the very high character which had been given him.
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See also Sydney Gazette, 25 May 1833.

SYDNEY HERALD, 27/05/1833

Supreme Court of New South Wales

Dowling J., 24 April 1833

EDWARD GREEN was indicted for the wilful murder @DWARD EDWARDSSs,
by stabbing him with a knife, at Sydney, on thetMarch.

It appeared in the course of the evidence thsbper and deceased were servants in
the employ of Mr. Pritchard, in Pitt-street; thagtlween 8 and 9 o'clock of the
morning of the day laid in the information, wheretimen and apprentices were
getting their breakfast in a room adjoining thekén, deceased got up, and went into
the front shop, followed by two apprentices; heire¢d in a minute or two, followed
by prisoner; deceased went into the kitchen, amsbper remained at his breakfast,
when one of the men asked him where he had beeréphed, round the market; he
then turned short round, and went into the kitcltescuffle was heard, and on the
men going in, prisoner and deceased were seerisgufirisoner, with a knife in his
hand, and blood spouting from deceased; one ofnére seized prisoner, and another
took the knife away; a person said to him that &e ¢thone a shocking deed, to which
he replied he wanted to be hung, rather than lilieeaf misery, and he wished to
serve one person else the same way.BDAND having been sent for, the deceased's
wounds were dressed, and he was put to bed; aelvetthat night deceased said he
knew he could not live, and wished some one woultevihome to his wife; he also
said, that while stooping at the kitchen fire, gressoner stabbed him in the side, and
before he could recover himself, prisoner pulletitbe knife, and stabbed him again;
he then turned round, and caught him by the colespner then stabbed him twice
on the other side; he also said he wished the paisbad done it fatally, and not put
him in such torment; about six o'clock the follogrimorning he expired.

The prisoner called no witnesses, nor made afgnde. The Jury, without leaving
the box, found him guilty, and having been callga for judgment, His Honor
proceeded to pass sentence upon him, remarkinghbadreadful fate now awaited
him, which he must long have anticipated and beepared for. It was no part of his
duty either as a Judge or as a man, to aggravatedse, by calling up all the
aggravated circumstances attending it, but he wadkise him to prepare for that
awful transit which in a few hours he must makeuother world, and he hoped that
since committing the deed, he had betaken himsetiget the awful event that must
have been fully aware that he who sheddeth maosibby man shall his be shed. It
was the law of nature, the law of God, and the ddunankind. He would not dwell
longer on the enormous features in the case; ewsgy present must have been
shocked at the ferocity that he had exhibited,dymwait, and with the implement of
his trade, taking away the life of a fellow creaturA Clergyman of his profession
would attend him, from whose instruction it was lie hoped he would derive
consolation in his last moments. It now only remadi for him to pass the awful
sentence of the law upon him, which was that on dégn(this day) he was to be
hanged by the neck until dead, and his body, wieaml dto be given to the Surgeons
for dissection and anatomization. [*]

For the trial notes, see Dowling, Proceedings ef Supreme Court, Vol. 81, State
Records of New South Wales, 2/3264, p. 178. Sse 3kdney Gazette, 25 May
1833. See also R. v. Ross, 1833, a contempt daisé arose out of this one.

[*] He was hanged on Monday, 27 May 1833. (Seetralian, 31 May 1833, and
Sydney Gazette, 28 May 1833, both newspapers satfieg prisoner seemed
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indifferent to his execution). In this, as in mastiler murder cases, the trial was held
on a Friday and the prisoner condemned to die erfaliowing Monday. This was
consistent with the provisions of a 1752 statute Gzo. Il c. 37, An Act for Better
Preventing the Horrid Crime of Murder). By s. 1tlbat Act, all persons convicted of
murder were to be executed on the next day buttire sentence was passed, unless
that day were a Sunday, in which case the execwtamto be held on the Monday.
By holding the trials on a Friday, judges gave ¢tbedemned prisoners an extra day
to prepare themselves for death. See R. v. Bulidy, 1826. On anatomising, see R.
v. Worroll, 1827.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 10/06/1833

Supreme Court of New South Wales

Dowling J., 7 June 1833

Friday. - Before Judge Dowling and the usual Corsiais

WILLIAM HILLYARD  was indicted for the wilful murder cdOHN SMITH
otherwise called JOHN HEYMAN, by stabbing him in the side with a knife, at
Sydney, on the 28th November. It came out in exadethat on the day laid in the
information, the deceased threw an iron pot belopgo prisoner at a boy who had
been abusing him; the pot broke, and the prisosiezchthe deceased what he did that
for, the deceased then came up to him and a scerfife@ed, during which a knife
belonging to the prisoner entered the side of theedsed, but in what way was
unaccounted for by the evidence, the prisoner egerehis sorrow when he found the
man was wounded, and said that any expense he vbeujgut to for a doctor he
would pay; the deceased was conveyed to the hbsgiexe he got better, and in the
month of December was discharged at his own reghessubsequently came back
again, and died on the 27th February. On the Ibedlyg opened it was found that a
sharp instrument had penetrated the lungs fromwhicabscess had formed, and on
suppuration taking place death had ensued. A nuofbgitnesses gave the prisoner
a most excellent character for a number of yeans htimanity and kindly feeling.
The Jury returned a verdict of manslaughter, arel ldarned Judge in passing
sentence observed, that taking into consideratiewthole circumstances of the case,
he considered justice would be satisfied by seirignbim to pay a fine of one
shilling, - this being done he was discharged, withadmonition from his Honor to
curb his passion in future.

Mr. Rowe defended the prisoner.

See also Dowling, Proceedings of the Supreme CWuit,84, State Records of New
South Wales, 2/3267, p. 53.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 05/08/1833
Supreme Court of New South Wales
Dowling J., 2 August 1833
Friday. - Before Judge Dowling, and the usual Cossion.
JOHN DICKENSON, was indicted for the wilful murder ®1ARY SMITH on the
Liverpool road, in the County of Cumberland, on 1ls¢ of June.
THOMAS TODD - | belong to the Mounted Police; on the 1st ofeJul saw
prisoner on the Liverpool road between nine anddeiock; JAMES McNALLY
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andW. SLATER were with me; we heard the scream of a femalenwe got to the
spot whence the voice proceeded, we saw prisomraptly on his hand and knees,
he jumped up and asked what we wanted, Slater dskedvhat he was doing, he
replied trying to get the woman home; there waaan on the ground between five
and six yards from prisoner; she was lying on tteugd by the side of the road with
her clothes much torn; | saw blood on the ground;cauld see it by the light of the
moon; it was by the side of the woman; she wasnsibée; she was spoken to, but
made no answer; Slater ordered us to handcuff qeiscand we did so; McNally
carried the woman to the Plough Inn, about fivedmad yards from the spot; Mrs.
Ireland washed her head in which there were twgelauts, one on the side, the other
on the back; she never spoke, but groaned while @dgNdarried her; a cart was got
and she was sent to the Hospital; we went with mething happened to her from the
time she was picked up until she was left in thespiial, that could increase the
injuries she had already received; she appearad &fig years of age; she was left at
the Hospital between twelve and one o'clock; | mid hear her name at that time;
while her head was being washed, prisoner wasdrrdom, he was not sober nor
very drunk, he could speak; prisoner said it wagoaan he lived with, but did not
say how she came into the state in which she wadfo

Cross-examined by Mr. Rowe. - Prisoner appetweldave been drinking a good
deal; the woman might have been drunk, but | tléhk could not speak from the
injuries she had received; we came from Sydneyriiuiit to look after bushrangers;
we saw no stick near the woman.

JOHN SLATER corroborated the foregoing witness with this addit When we
came up to the man | observed his clothes wereredwsith blood, | asked him how
it came there, and he replied it was dirt from Kag about the road; at day light
next morning, | examined the ground where the womas found, and there was a
circle as if she had been dragged along the grolusaly a pair of woman's shoes, |
observed that the woman had on no shoes; prisoilaeeshad a scratch upon it, it
appeared as if the skin had been knocked off; a amsmail might do it as well as
any thing else.

Cross-examined. - Prisoner was drunk; he jumypgedn surprise when we came
upon him; | cannot say whether the woman had be®rkidg; prisoner would not
give me a straight-forward answer, which mighteafr®m drink or some other cause.

Dr. MITCHELL - On the morning of the 2d of June, a woman regntesl to be
Mary Smith was received in the Hospital, she wamight in a state of insensibility
by the Police from the Liverpool road; there wdmeeé incised wounds on the head
which had penetrated the scalp, and caused coabiddremorrhage; on opening the
head | found a determination of blood to the br&imm all the circumstances of the
case, the loss of blood, and the determinatiornéobtain, together with exposure to
the cold, no doubt caused her death.

JOHN IRELAND . - | reside at the Plough Inn, on the Parramaitdy | am a
coach proprietor; | was in Sydney on the first &y in June; | was inside the coach,
and had got as far as the Brickfield Hill when pnier and deceased got upon the
coach; | knew the prisoner but not the deceaseely ttame together; | did not
perceive then, being inside, that they were thesedor liquor; on arriving at the
Plough Inn, they paid their fare for coming so fand went together into the tap-
room; they were then drunk; they called for liquaut none was given them; they had
some beer, and bread and cheese; there was a eristamiling and some words
ensued between them; to prevent the rest of theepgers from being annoyed, | shut
the tap-room door; | remained behind, and aftercthech was gone, deceased called
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upon me to protect her, as the prisoner wantecesd ber; he heard this; they had a
bundle with them which was given up to me, as theg they wanted to stop; after

that, the woman wanted the bundle to proceed omahed, | refused it; it was about

seven o'clock; by this time they had got more sobet not to say sober; they went
away together towards the Liverpool road, and wereome for their bundle the next

morning; | went to bed; about ten o'clock | wadezhup, and found the woman lying

in the tap-room, and my wife washing her templeswbich there was wounds; | sent
her in my chaise cart to the Hospital; she waseadind made a noise in turning her;
she was a woman in good health; | don't know hereyd don't remember ever seeing
her before.

Cross-examined - It was the usual language wf dounken people that passed
between them; the bundle contained a pair of stays,shawls, and other articles,
they were all new and had been purchased thatl deaye known the man for several
years, he was always considered a hard working thay;went on the road together
by mutual consent, the difference they had was mgdene told me he would not
touch her.

This closed the case for the prosecution. Hismdd then held that there was a
failure of proof as to the name of the deceasedyloth the prisoner must have the
benefit. He was therefore acquitted and dischargter a caution from the Judge to
beware of intoxication.

Mr. Rowe defended the prisoner.

See also Dowling, Proceedings of the Supreme CWoit,85, State Records of New
South Wales, 2/3268, p. 1.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 10/08/1833

Supreme Court of New South Wales

Trial, 9 August 1833

TERENCE BYRNE was indicted for the wilful murder &NN DAVIS, on the 24th
of July last.

The Solicitor General conducted the case foptissecution, and Mr. Therry for the
prisoner.

SARAH RANDALL - | live at Lane Cove, North Short; | knew a womainthe
name of Ann Davis; | saw her dead at Lane Coveyiathoee quarters of a mile from
where | live; she lived with Terence Byrne as hmisekeeper, as it is called; on
Wednesday, the 24th of July last, | saw her aklmut three o'clock, at my place; she
was then in good health; she came over for a dfgpiats, and | gave her some; the
prisoner came about fifteen minutes afterwardscdmae in, and began to beat her
with a stick about the size of my forefinger; shaswsober - the prisoner was also
sober; he asked her to go over and mind the hatdghnot jump up at the moment,
and then he began to beat her; he dragged herfdbe douse before he beat her
much; he struck her on the head; he then took aph#indle of an axe, which was
lying opposite my place, with which he struck heross the loins; | got betwixt them,
and | received a blow across my fingers, and amaheoss my own loins, with a
broomstick, from the prisoner; he had thrown the handle away; he then took her
away from my place, about three o'clock; she wémgwith a German who was
working with Byrne; Byrne stopped behind at my gldor half an hour; | saw the
prisoner give her a blow with the axe handle actbssloins; he struck her on the
head half-a-dozen times with the stick; | said iim,H'don't beat her;" he said, "how
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can | help it" She made no resistance; | saw nodylshe was quite sensible; she
smiled when the German took her away; Byrne, a@sraining half an hour, said he
was going home; about seven o'clock in the evettiegGerman came for me, and
said the woman was dead; | found her on Terenced3ymarm; he said she was not
dead; | put my breath to her's, but there was fieairli her at all; the prisoner did not
say how she came in that state; he afterwardsst@idumbled off a rock 100 yards
from his house; the place where he lived is cdlMdrdering Bay;" it is rocky; they
are steep; | saw blood about her; there were sesetaon her head; one at the back
of her head, and one at the top, and several dndides; they appeared to be about
half the length of my finger; you might put youitle finger in the cuts; she wore a
cap; when | saw her dead she had no cap on; | ébfikeit but could not find it; the
prisoner did not tell me what rock she fell frommispner said deceased spoke when
she heard me and the German coming down the rodkd;not believe she tumbled
off the rocks, | told the prisoner so; there wereper roads to go round without going
near the rocks; there was a beaten road; | didhiok the woman would be such a
fool as to go upon the rocks when she could hakentéhe road; when | told Byrne |
did not believe the deceased had fallen off th&,rbe made me no answer; when the
constables came up | saw when | supposed he hadetrahe body; the tracks were
covered with blood in patches, some nearly a yaréngth; the blood was close the
footpath; if she fell from the rock, she must hgeme about three feet further before
she could have fallen over; | saw blood at thedooftl did not then consider she had
fallen down; | do not know whether the German ageamnied her all the way home,
but he went from my place with her; the German pr@sent with me at the prisoner's
hut; the blood was a little way from the pathwalysaw no stick in the house ; |
observed plenty of blood on the bed and the pilldlhe German went for the
constables, who arrived on Thursday, about oneaKcln the day; the prisoner
remained at home; there was nothing to preventumsing away if he chosed [sic]; it
was dark when | went into the prisoner's hut, theses a candle lighted; the
constables saw the blood; | did not see it tilltneéxy; | am certain deceased had no
blood about her when she left my house.

Cross-examined by Mr. Therry - | had only onasgl of rum with the deceased; |
said two glasses when | gave evidence before then@ds Inquest; | was rather tipsy
then; never knew the deceased by the nam&NN HUGHES; | do not know she
was addicted to liquor; she was in Sydney for a éiays before her death; she said
she was hurt in the ribs by Byrne throwing her dawthe boat; | heard Byrne say the
deceased had said she was weary of her life antdwoake away with herself; did
not recollect whether she said at the Coroner'sdsgj that, on the morning deceased
came for a glsss [sic] of rum "she said she wasl tof her life and would make away
with herself;" it might be true that she said sot bdo not recollect it; | saw blood at
the bottom of the rock but none on the pathway;tcay whether the wounds were
from the sharp edge of rocks or from what they yw#re handle of the axe and the
broom-stick were free from blood; prisoner remainedet in my house and promised
not to beat deceased any more; the body was takenpublic-house at the King's
Wharf; | was examined before the Coroner's Inquésth was held on the 25th July;
if the deceased had used the expression attritotdwer by me, | could not have
invented it; | had no suspicion of the German beogcerned; | said to Byrne when |
came to see the woman dead, "sure enough sheheavdosild destroy herself."

By the Solicitor General - | said to Byrne, st&d she would make away with
herself.
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By the Court - If she did fall from the rock tunds were such as might have
been produced by her coming in contact with th&kspthe prisoner cried over the
deceased when she lay on his arm, and appeared! teefy much.

By the Solicitor General - | do not know how mdagt the top of the rock was from
the ground; the deceased was a very heavy woman.

By the Jury - | did not examine the wounds;w se gravel or stone on the wounds.

JOHN LACKMAN - | am a labourer; | live in Lane Cove; | am a fan; | lived
with the prisoner; | knew Ann Davis; she was thestness in the house; | know the
last witness; she is a neighbour of ours; Ann Davidead; last Wednesday fortnight |
saw her dead; | had a cup of tea, and went oveakamohed the last witness; | did not
go before, because the prisoner was alongsiderpfahe he said she was all right,
and that there was fear of her; on Wednesday mginivent to my work, between 6
and 7 o'clock, and came home about one in thenafber, when | came back | found
no one at home; | made dinner for myself; | thouiglstrange there was no one at
home; | went to Sarah Randall's, and there found Bavis and Byrne in the house; |
said to Byrne, "It is almost high water, and | wémigo to Sydney to load the boat;"
he told Ann Davis to go home, at different timest bhe would not; at last, through
my persuasion, she said she would go home; Byride'Ga, and | will be close after
you;" the road is very difficult, having rocks, 8hy and scrub; the woman had no
shoes on; | went with her; she sat down on the foadometime, complaining she
was fatigued; while we were sitting there Byrne eanp, and said to me "You had
better get the wood in the boat and go to Sydneg,lavill see the woman home;" |
went to load the boat, and had not put a cart inadwhen Byrne came to the top of
the rock and called to me to come up; when | came gaid "What is the matter ?
what do you want ?" he said "l wish you would gd aee if you can get that woman
home;" at the same time he and | walked to the gpetre she was; | saw her at the
bottom of a rock, about 30 rods towards the hug;whs is a shocking state; she was
covered with blood; | did not know it was the sawmman | had seen three-quarters
of an hour before; | called to the woman two oeéhtimes; she opened one of her
eyes, and said, in a low voice, she wanted a drinkater; | told this to Byrne, when
he took up a stick, and said, let her get up, simeget a drink of water as well as you
can; | put up my left arm to prevent him from sindg her; | said "Terry, Terry, do not
strike that woman any more;" | did not see himkstter; | told him not to leave the
woman on the ground; the stick was a long as my, amd two or three inches in
thickness; | did not observe where she was bleefiorg; he would not give me a
hand to bring her home, and, being a heavy womamuld not bring her home
myself; | said "Terry, if you do not lend me a hawodtake her home, I'll fetch the
barrow and bring her home;" | went and broughétitgd put her on it; we were about
300 yards from home; after some time he took threobafrom me and wheeled her
up to the hut; he would not put her inside thethah; he went in and fetched a pair of
scissars to cut the hair from the wounds; he now then put the scissars in the
wounds, and | said "Terry do not hurt her;" he @ppe enraged, | was afraid of him
myself then, there being only two of us there; tietbe hair off; her face was all over
blood; | put some water on the fire to wash it;dshed her face; after that, through
my persuasions, the prisoner put her on the bediese#ed me after that to make a
drop of tea for her, which | did; | brought the @mathe table, and he had his tea, but
she was unable to take any; he drank his tea, amwdl singing out "Ann, won't you
have a drop of tea ?" | had a cup myself; | werth®bed and laid hold of her hand,
and felt her pulse; | found her cold and no lifeatdver; the whole night through he
said there was no fear of her; | said | hope nateht over to our next neighbour,
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Sarah Randall, and told her, and she came; sheime@rner and told Byrne she was
dead; the woman, Randall, cried, which made Byrnbappy; | told Byrne, on
returning from the bedside, that the woman was dbaddid not say how she got
wounded on the head; | did not hear him say tolSRandall that she met with any
accident; | left them at a place about three huhdyards from the boat; it was
daylight when Byrne told me from the top of thekdo go for the woman; | got to
the boat when she was lying on the footpath; shelwag close to the path where she
would have to come from Randall's house; when lecanit and saw the woman in
that condition | did not like to say anything, besa | was apprehensive of receiving a
blow myself;, when Byrne came on the top of the rbekhad no stick in his hand;
when | came to where the deceased was the prisoolea stick off the ground; there
were plenty lying about; about 15 yards off thek;awear the pathway to the house,
there was next day found clots of blood; the deedsed [sic] asked me for a glass of
water in a very low tone of voice; | never heare tleceased speak after she asked me
for the water.

Cross examined by Mr. Therry - | have been 1afyeén the colony; | came here for
7 years; | had a row with some soldiers and wasfsemwo years to Port Macquarie;
| have always been on good terms with the prisoher;never charged me with
throwing a knife at him; | lived about 6 weeks whin the last time; | never heard
deceased say she was determined to make away avahalt) the rock is about 30 feet
high in some places; she might have tumbled dowmdhk for anything | know.
By the Court - I think it impossible from the nagwf the wounds on the head that she
could have got them by a fall from the rock.

FAYETTE GOODWIN , conductor of the Water-police - | was called onarant
to go to Lane Cove to fetch the dead body of a wgraad to apprehend the prisoner;
| went to the prisoner's hut; he was outside therdioe said, "Goodwin this is a bad
job;" I went to the hut and found the body lying thee bed; | took him into custody,
and put the body in the boat; | received from MLKS my instructions to take away
the body, and not from CaptaROSS]; | brought away the body; before | took away
the prisoner, he asked me to come and look atléoe pvhere the woman fell over the
rock; | setTOBIN, a conductor with the prisoner; after, | sent astable to Sarah
Randall, to get the other evidence; | went myselthe spot where the blood was; |
saw the marks of some blood on the rocks as ibtiéy had been dragged along; |
left the prisoner in custody at the hut; | traded blood about 5 yards; from the top of
the rock | observed no blood, but bout the heighngself on the face of the rock |
observed three spots; from the corner of the rohdrevthe pathway leads down, |
observed the first tracks of blood, about two ydrden the corner; further down it is
20 feed high; the greatest quantity of blood | seas 2 or 3 paces from where the
rock was 8 or 9 feet high; after loosing the tratkhe blood, | observed the track of a
wheelbarrow; from Randall's house to where | saafilst blood, may by a distance
of half a mile; where | first saw blood there was nock over which a person might
fall and be killed; they might have got a woundaing, but not to kill; the first spot
of blood | saw was on the pathway leading dowrh&dorner of the rock; | traced the
blood about five yards; at the end of which the elbarrow track commenced; the
most blood | saw was off the pathway, on the sanfidund an axe handle in the
prisoner's hut; there was some marks upon it whitdok to be blood [axe handle
produced]; the marks appeared fresher then than nappeared as if it had been
newly shaved, to try and get the blood off; thagethe sticks [sticks produced] which
Sarah Randall gave to me, and which she said,esepce of the prisoner, were those
he beat deceased with; | found this axe handleedosside the door of the hut, along
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with some spades; | spoke to the prisoner aboutxieehandle; he said he did not
know how it came there; | called his attentiontie blood upon it; he said he knew
nothing about it.

Cross-examined by Mr. Therry - | should not khiina person fell from where | first
saw blood, that he would receive such wounds adebeased had; the German went
up with me in the boat; | have known the prisoraarthe last two and a half years;
always thought him a hardworking industrious maanéall never told me that the
deceased ever said she would make away with herself

By the Solicitor General - There was only onekraear the marks of blood, and if
she had fallen over that rock she could only, mkhreceive one wound; | could have
gone to the prisoner's hut, from where | saw tlo®d] in five minutes; when | spoke
to the prisoner about the axe handle, he pointédetspot where | got it from; he did
not say whose property it was; the wounds were siscimight be occasioned by an
instrument of that description; | have seen the nasti I do not think she could have
got them by a fall from the rock; if she had fallen the three prominencies, so
exactly placed as to receive the head, she might pat three wounds.

JAMES TOBIN, conductor in the Sydney Police, gave evidencelyéathe same
effect as the last witness.

Mr. JOHN NEILSON, surgeon, practicing in Sydney - | saw the bodyAoh
Davis at a public-house at the King's Wharf; | veafled to examine it; there were
about a dozen wounds on the scalp; most of theratpsad to the skull; on opening
the head, under where the wounds appeared, exatava®f blood appeared on the
right side and also on the left; | examined thedoyaw and found it fractured in two
places; | also opened the chest, and found orethsitle extravasation of blood, and
three or four ribs fractured; the extravasatioblobd on the surface of the brain was
the cause of her death; the wounds on the scalp wenfused larcerated wounds; in
my judgment those wounds ere inflicted by repedtiesvs with a heavy instrument
[axe handle produced]; the one now produced woaldse those wounds; | saw this
handle at the coroner's inquest; there are markdoofl upon it; | think the marks of
blood appeared fresher a the time | saw it atriqeest than it does now; | believe the
name of the deceased was Ann Davis.

Cross-examined by Mr. Therry - It is not atlédely the wounds might have been
received by falling from the rock; | think the walshon the ribs must have taken
place at the same time as the wounds on the hdahrtl some of the jury express a
wish to see the place where it was said she metdath.

John Lackman re-examined - | have seen the ardlé at the prisoner's hut, and |
know it belongs to him; the marks on it appearedlood; in carrying the woman on
the wheelbarrow blood could not get on the axe leand

By the jury - When the prisoner called me frdme boat his hands were all over
blood.

Cross-examined by Mr. Therry - Having blood ae hands might have been
occasioned by his assistance to get her home; myshaere marked with it from the
same cause.

The case for the prosecution closed here.

Mr. Therry took some legal objections to theeaffe, as stated in the indictment, not
being in accordance with the testimony given.

His Honor remarked that was a question for ting o decide.

Mr. Therry called the following witnesses foettiefence:-

PETER HILL RAPSEY , merchant - | know the prisoner at the bar; | hlavewn
him nine years; | always considered him a quiegcpable man; | waa [sic] on the
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Coroner's Jury; Sarah Randall said before the stgtieat the deceased had expressed
her intention of destroying herself.

JAMES FARRELL , labourer - | have known the prisoner for the $&sten years; |
knew Ann Davis; | saw her two months ago; she camptl of three of her ribs being
broken; being at Sydney she got intoxicated, arichgoribs broke,

Cross-examined by the Solicitor General - sloerait tell me who broke her ribs; |
never asked.

Other witnesses were called, who gave the peisdahe character of being an
industrious, sober hard working man.

This closed the defence.

His Honor summed up the case with the greatestiteness, recapitulating the
whole of the evidence, Guilty.

His Honor after a most impressive address, seatkthe prisoner to be executed on
Monday morning next, and his body to be given ®dtirgeons for anatomization. [*]
See also Sydney Herald, 12 August 1833; Australigh,August 1833; Dowling,
Proceedings of the Supreme Court, Vol. 85, StateoRks of New South Wales,
2/3268, p. 82.

[*] Byrne was hanged at the Sydney Gaol on Mond&yAugust 1833. He denied
his guilt to the end: Australian, 12 August 1833.

In this, as in many other murder cases, the trad fveld on a Friday and the prisoner
condemned to die on the following Monday. This wassistent with the provisions
of a 1752 statute (25 Geo. lll c. 37, An Act forttge Preventing the Horrid Crime of
Murder). By s. 1 of that Act, all persons convitt®f murder were to be executed on
the next day but one after sentence was passeessutitat day were a Sunday, in
which case the execution was to be held on the lpndy holding the trials on a
Friday, judges gave the condemned prisoners aa €&y to prepare themselves for
death. See R. v. Butler, July 1826. The Act ietstd the opportunity for clemency in
murder cases: see Australian, 5 August 1826, pp Bys. 4 of the Act, the judge
was given power to stay the execution; for an exarmpthat, see R. v. Fitzpatrick
and Colville, 1824.

Under s. 5 of the same Act, the judge was empowtrexdder that the body of the
murderer be hanged in chains. If he did not otidat, then the Act required that the
body was to be anatomised, that is, dissected kpyeeus, before burial. The most
influential contemporary justification for capitpunishment was that of William
Paley, The Principles of Moral and Political Phdphy, 1785, reprinted, Garland
Publishing, New York, 1978, Book 6, chap. 9. Hguad that the purpose of criminal
punishment was deterrence, not retribution. Ashaugh shows, the legislature's
aim in providing for anatomising was to add to ttleterrent effect of capital
punishment. In England, this led to riots agaihstsurgeons: Peter Linebaugh, " The
Tyburn Riot against the Surgeons”, in Hay et alsfeAlbion's Fatal Tree: Crime and
Society in Eighteenth-Century England, Penguin,dam 1977.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 02/09/1833

Supreme Court of New South Wales

Burton J., 29 August 1833

Thursday. - Before Judge Burton and the usual Cesioner.

HARTLEY SMITH was indicted for ravishing the person MARY RYAN , an
infant under the age of nine years, at Sydneyheri6th August.
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This case exhibited the depravity of human nataréts most appalling form. It
appeared that Mary RyarjARRIET MORRIS , and ISABELLA SMITH , a
daughter of prisoner, all about the age of ninegjeaent to the prisoner's house on
the afternoon of the day in question to play; witiere, prisoner sent his daughter to
her grand-mother, who lives at some distance; imanelg on her leaving the house
he locked the door of the room, and committed tifence on the children Ryan and
Morris, and on their going away he offered thedit@h money to say nothing about it,
which they refused. The Jury, after a consultagbmabout five minutes, returned a
verdict of - Guilty. The prisoner having been edllup for judgment, the learned
Judge addressed him most impressively, observnag,the offence of which he had
been convicted was most dangerous to civilisedesgcbut when committed on the
person of a child it was of the worst descriptidrthere was any difference in the
commission of the offence upon a child or a fulbwyn woman, it was assuredly
greater on the child then on the woman, in consecpief their tender age and their
inability to offer resistance: he had poisonedrtinginds, it was to be feared, for ever,
and it would be fortunate for them if they evergot the vicious lesson he had taught
them; if they did not, the fault would be his. Ralmorals must be upheld, and a case
like the present must be visited by the utmost pemd the law, which was, that he
should be taken from thence to the place from whdre came, from thence to the
place of execution, there to be hanged by his metk his body be dead. After the
sentence was passed the prisoner fainted awaywasdbliged to be led down the

streets to the gaol by two constables, amid therakiens of a multitude of persons.
Forbes C.J., Dowling and Burton JJ, 3 September 1833

Source: Dowling, Proceedings of the Supreme Court, Vol. 83, State Records of New South
Wales, 2/3266

[p. 150] Proof of extension of the vagina being entered & slight penetration of a child of [p.
151] 9 yrs - sufft to support a capital conviction. | am of opinion that penetration has not taken
place. 2.d Surgeon.

Case for Council.

Forbes C.J. to Burton J., 6 September 1833

Source: Burton, Notes of Criminal Cases, State Records of New South Wales, 2/2408, vol. 5,
loose letter at beginning of volume

Mrs. Forbes is down stairs today - but looking very pale and feeble - God grant that she may
recover with care and time, and be restored to us again. | have, before now, felt the same
painful anxiety that you do - and | look upon the Judge's duty to be clear, to pause in every
case, where he has sufficient grounds for doubt - There has been no positive proof of
penetration, and the witness was of sufficient age to have been able to describe the fact - the
opinion of the Surgeon was founded in inference, the accuracy of which depends upon many
concurring circumstances - the skill of the Surgeon - the accuracy of his examination - the
justness of his conclusion, and that again depending upon whether such conclusion was an
inevitable result, or whether a different conclusion might not be drawn from the same
appearances - whether, in short, the conclusion might not be liable to errors. Dr. Mitchell's
evidence, as it is upon your notes, directly negatives the conclusion of Dr. Bloomfield [*] - now
the act of Parlt. requires proof of penetration - and there must be such proof - has there been
such in this case? -

The text books are silent as to the course a Judge is left to pursue, after verdict and
judgment, to satisfy his conscience - the subject itself is too delicate and undefinable perhaps
- | should therefore consult my judgment, feelings, and sound discretion how to act - and
feeling not only a doubt, but thinking that such doubt might be either removed or confirmed by
a careful enquiry, | should satisfy my scruples by adopting that course - if | examined the
child, perhaps it would be better that both the mother and surgeon should be present, but
without interference - and the Surgeon might then answer any further enquiries you might
deem proper to make - | have candidly told you, what | would do - fiat justitia - and that at all
hazard - | was too late for the post last evening - but | have communicated our sentiments to
the Governor touching the subject of yesterday's conference by post today.
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See also Sydney Gazette, 31 August 1833. The mithigd' notes are in Burton, Notes
of Criminal Cases, State Records of New South Wa2¢34078, vol. 5, p. 87.
Burton's notes often gave the civil condition of thefendant, whether bond (convict)
or free. Smith was a ticket of leave holder. Judge's notes state that Smith was
charged with carnally knowing and abusing a fenchi&l under 10 years of age.

For other sexual assault cases heard at this s§e®R. v. Black and others, 1833; R.
v. Hawley, Coghlan and Brickfield, 28 August 1838r#®n, Notes of Criminal Cases,
State Records of New South Wales, 2/2408, vol..31p R. v. Hawley, Brickfield
and Coglan, Sydney Herald, 2 September 1833. 84 ,21Baul Gillon was convicted
of violating person of a girl under 12: Sydney Gzel3 November 1834.

[*] The notes of the trial judge show that both &tofield and Mitchell gave
evidence.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 14/11/1833

Supreme Court of New South Wales

Burton J., 11 November 1833

(Before Judge Burton and a Civil Jury.)

Joseph Smith, Henry Lebena, Edward Hammond, Pattickughlin, Adam Barker,
Jonathan Knowles, William Sykes, Alexander Allersaiohn Barker, Thomas
Prickett, and George Giddons, were then indictedaio assault on the person of
Thomas Millbourne, with intent to kill, at Port M@earie, on the 23d of August last.
Thomas Millbourne, said - | live at Port Macquatieyas appointed overseer of the
goal gang; | remember the 23d of August last; | stasnding with a pistol in my left
hand by the side of the pitt where the gang werencathe earth away; we had just
come up from the barracks; Giddons asked me fosithal pieces of paper | had in
my waistcoat pocket; he then put his hands roundhraecivil manner to give him the
paper; | resisted, and three others came to histasse - Smith, M'Laughlin, and
Lebena: | also know the other prisoner, Allersod &lammond; the others | cannot
identify; they then attempted to take the pistohirme, and got me down and struck
me with their hands about the head; Giddons atlesgcceeded in getting the pistol
from me; he then struck me four blows upon the héaldink the prisoner Thomas
Prickett was one of the party, but | am not quéetain; | have not seen either of the
prisoners since their committal; Lebena said, whavas down, "kill the ---- ;" |
called out murder; two of the parties said | mighll out, they would soon finish me;
| cannot say positively which two they were; atttti@e | lay bleeding on the ground;
the pistol was fired by one of the party; | thirtkhas Smith; when | got up | saw a
stranger there; | understood his name was Doyke;nien left me when Mr. Doyle
came up, and | went directly to Mr. M'Intyre's heus was then bleeding from the
wounds received; | heard Giddons say, when he wamdn at the gaol door, that a
great many more ought to be served in the same thaye was another constable
about thirty feet from me at the same time.

Cross-examined by Mr. Rowe - you have looked athelmen, and you cannot see
Smith among them?

A. | cannot identify him; | was standing looking the men at work when Giddons
came up to me.

Q. Do you believe that the last four men who cameouyou intended to render you
assistance?

A. | cannot say what they meant; | received nostessce until Mr. Doyle came up.
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By Mr. Keith - Giddons, you say, was the first mershat came to you?

A. He was.

Q. Will you swear that Giddons struck you?

A. | can swear that he did, as my face was towdids when he struck me,
consequently | had a good opportunity of seeing him

Q. Did you lose your senses?

A. I did not lose my senses, but | was stunned.

Q. Was the pistol broken before you were struck?

A. It was not broken.

Robert Wisall, the other constable who was presigpsed, that the was overseer of
an iron gang at Port Macquarie; he was about fouiive yards from Millbourne
when he was attacked; the prisoner Smith followeddart up; | asked him what he
had come up for; he answered, "we shall see pigseghen we get into the pit; | said
"now my lads, we will fill one load more, and thknock off ;" Millbourne at that
time had his back against the bank; | then heacl#le, and, on turning round, | saw
five or six men all upon him; | know them; they a@ddons, Smith, Allerson,
M'Laughlin, Prickett and Barker; they had Millboeron his back; M'Laughlin had
got him down, and Giddons was beating him on thedhé ran to his assistance;
Smith, Sykes, Lebena and Allerson, then turned upenSmith got the cutlass from
me, and struck me three or four times; | had alstick in my hand, with which |
defended myself as well as | could; | heard Lebsma"finish him," when they were
down upon Millbourne; Smith said so also; | them r@and called Doyle to my
assistance; he came directly; the pistol then wént distinctly saw Giddons fire it;
it was pointed towards me; when Doyle came, | @nttie military, and on coming
back saw Millbourne with his head all over bloodkriow nine of the prisoners,
Giddons, Smith, M'Laughlin, Lebena, Baker, SykesoWles, Allerson, and Pritchett.
Cross-examined by Mr. Rowe - You were near Millbmuat the time this affair
happened?

A. I had my back turned towards him at the timeghsoners made a rush upon him.
By Mr. Keith - How many blows did they give him?

A. | cannot say.

Q. How long elapsed till Doyle came up?

A. | think about eight or ten minutes.

By Mr. Unwin - How far were you from Millbourne dhe time these men were
beating him?

A. | think about three yards.

Q You say that Sykes was one of the men?

A. he seized my arm.

Q. Neither Sykes or Knowles offered you any viokshc

A. Neither of them.

Q. You say that there were shovels and spades cmad they have used them?

A. If they liked they might.

Q. Then you think they only wanted to give him atireg, that they did not want to
kill him?

A. It appeared like it.

Christopher Doyle said, | live at Port Macquariegm a shopkeeper and dealer; |
recollect the 23d of August last; the report ofisiqd attracted my attention; | looked
out of the window and saw Wisall running towards hoyse; he called out "Doyle,
Doyle, they will murder him;" | then rushed out aedk part of a stick he had in his
hand, and ran towards the gang; | then saw a mam énd two men standing over
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him; the man on the ground appeared to be struggine man, who was standing
over him, | knew to be M'Laughlin; the other | dotmlistinctly know, but I think the
prisoner Hammond was the other that was with M'lding

Mr. M'Intyre said, | am a surgeon at Port Macquafieomas Millbourne came to me
on the 23d of August last; he had received two wisurn the right side of his head,
and another on one of his temples; the nail oreftdinger was nearly knocked off;
one of the wounds was deep; | should say it wa® dath a sharp instrument; the
contusion on the head was done with a blunt inséntmit appeared to have been
done with the trigger of the pistol; | examined thheunds, washed the blood off, and
sent the man up to the hospital; they were dretfse; | saw them the next day, and
they were doing very well; | did not apprehend amynediate danger from what |
saw of the wounds; a wound on the head that doestnbrst appear dangerous,
sometimes turns out so afterwards.

This witness was cross-examined by Mr. Rowe andWiwin, but nothing particular
was elicited.

Judge Burton - Mr. M'Intyre, | ask you as a medioain, do you consider the wound
that the man received, was one of a grievous, pagury?

Witness - | certainly do think it was.

The learned Judge then summed up the evidence; thieejury retired for an hour
and a-half, and returned a verdict of Guilty agai@sorge Giddons, Joseph smith,
Patrick M'Laughlin, William Sykes, Alexander Allens, John Baker, and Thomas
Prickett; the other prisoners, Not guilty. Thespriers were remanded for sentence.
Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 16/11/1833

Supreme Court of New South Wales

Burton J., 15 November 1833

(Before Judge Burton and a Civil Jury.) [*]

JAMES FINNEY was indicted for the wilful murder of a Black Natj called
BLACK JEMMY , on the 21st of June last; the first count charthedorisoner with a
stabbing the deceased with a bayonet, the secantt wath suffocating or drowning
him in the water, and the third count with killieg Black Native, whose name is
unknown.

PATRICK DOWLING deposed that he was an assigned servant of Migddan
stationed at a sheep-fold at Liverpool Plains, bwnthe prisoner, he was in the
employ of Mr. Dangar in June last, he was empla®a@ shepherd; the prisoner told
me he had lost a sheep, which was taken by thaek mhen; he said he knew them
all; one was Jemmy, one Wolf, and the other Pottterprisoner and myself went and
looked for the sheep; we found the three blacksmade an attempt to take them, but
two escaped; we caught one, which was Old Jemmypualehim to the sheep station
that night, and the next morning we went with Odandny and another black, and he
took us to where there were some blacks encampedsteewed us some parts of the
skin belonging to the sheep; we then took Old Jertortiie Overseer, and there | left
him, the prisoner, Old Jemmy, and the Overseerthegesaying | had done my duty,
and | would have no more to do with it; | went abbut sun-rise; about 12 o'clock |
heard the black (cooing) or crying out; | could seé Finney or his flock any where; |
saw Finney about three o'clock; | asked him wheass $emmy; prisoner said he cryed
out and he let him go; about two days afterwardsesblacks made an attack upon us,
when we were in our hut; the blacks told us we wesry stupid for taking Old
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Jemmy, and that they would make us tumble downitfothey then commenced
making fires all round the hut, and remained neaall night, in the morning they
went away.

JOHN HILTON deposed - | was an assigned servant of Mr. Dangadune last;
| was employed at Liverpool Plains; | was a watchniigere; | know the prisoner
Finney; | remember prisoner and Dowling bringinglack man to the hut; it was on
Monday morning, the 21st June; the black man ttadlea Old Jemmy; they charged
him with stealing a sheep; the prisoner insistednufaking the black man to Mr.
Dangar, but he overseer said Mr. Dangar was ndtoate; the overseer told the
prisoner to keep the black until the master canmaehdhere were there the prisoner,
overseer, and Dowling; they then tied the blackisds behind him; and the overseer
told the prisoner to take care of him till Mr. Damgame home; about twelve o'clock
| heard the cries of a black man, and | said to D@y there is Finney beating the
black fellow, | suppose he will not go on; the prier came home about two o'clock,
and | asked him what he had done with the bladkvielprisoner said he had let him
go; the day after, prisoner came to me, and saik, J want you to do me a favour;
the black jumped into the creek and drowned himselél | want you to come with
me and help to bury him, for fear the other blasksuld find it out and kill us; so
with that | considered a little, and then went witle prisoner to help to bury him; |
saw the body lying in the creek; the black's handee tied behind him; we got him
out, and carried him upon two handspikes to a pdackburied him; in burying him |
discovered a wound in his side; | said to Finnegklat this wound; how did it
happen? prisoner said it was the fish had donk sgid it was not the fish, but |
thought it was done with the old bayonet; upon Fisey smiled, and said no more,
but buried him; the next evening about ten or tediacks surrounded our hut, and
make fires, and staid against the hut all nightjrduthe night prisoner and Dowling
ran off to Mr. Dangar's, and Mr. Dangar came to lthe next morning, with Finney
and Dowling; Finney and myself were going overhe s$tation, two days after, when
the prisoner asked me who told Mr. Dangar; | sadhaps it was Patrick; prisoner
said he would as soon blow his head off as he waudthck fellow's; | had occasion
to go every day from the hut to the creek wherebdaek man's body lay; | never
observed any blood on the grass or on the bushes) the body; | did not show Mr.
Dangar where the body lay, for he never asked me.

By the Judge - Hilton, upon your solemn oathyda know how the man came by
his death?

Witness - | do not know how the deceased cantedgeath.

By the Prisoner - did | not tell you, that thadk-fellow had jumped in, and that |
had reported it to the overseer, and he had ordeeetd fetch you.

Witness - Yes you did.

JAMES RALPH deposed, | was overseer to Mr. Dangar in June llastollect
the prisoner and Dowling bringing a black man t ltlat, on the charge of killing one
of the shepherd's sheep; the prisoner said, hedmakke him to Mr. Dangar; | told
him Mr. Dangar was not at home; the prisoner dagdwould take him into the bush
and keep him till Mr. Dangar came home; the blagnmnd the prisoner then went
away together, and | went towards my own house.

By the Judge - Did you order the black's handset tied.

Witness - | did not.

By the Judge - Had the prisoner a musket or fietya his hand when the black
man and the prisoner left the hut.

Witness - He had not | am certain, or else ughbave seen it.
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By the Judge - Is it true, that you, the blacknnand the prisoner, walked together
towards the Creek.

Witness - It is not ; for | went in quite a crary direction.

Judge - Did you ask the black man any questiesigecting the sheep.

Witness - | did; and he told me, that himseldl awo others stole the sheep and eat
it.

Judge - Prisoner, if you have any thing to saydu defence, now is the time for
you to speak.

Prisoner - | am as innocent of the crime laidngocharge as a child.

The Judge then summed up the evidence to tlyewbo returned a verdict of - Not
Guilty.
See also Sydney Herald, 21 November 1833. Theejadgal notes are in Burton,
Notes of Criminal Cases, State Records of New Sétdtes, 2/2409, vol. 6, p. 18-42.
Another clash in 1833 did not lead to a criminaltrOn 30 November 1833, a
Hunter River magistrate, Scott, reported that acamsd convict and bushranger,
Herbert Owen, had attacked an Aborigine known asnyi. Owen hit Jimmy in the
face with an axe, causing serious injury. Therens¢o have been two motives:
robbery plus revenge because Aborigines had heipethe capture of Owen's
bushranging mates (Riley and another) through ingckJimmy had possession of a
gun, which Owen stole. The natives had complaithedl convicts at several farms
had threatened to murder them with an axe. Owentlaelast of a desperate gang of
ten bushrangers. Source: Miscellaneous CorrespordRelating to Aborigines,
State Records of New South Wales, 5/1161pp, 134-137
See also the Australian, 23 December 1833 repottiag) a native was shot at
Fremantle in the Swan River colony while robbingtare. This was followed by the
revenge spearing of two whites by Yagan, brothethef first man shot (Dougan).
Yagan's father was then taken and shot at Petkbwied by the killing of Yagan.
For material on similar clashes in Van Diemen's d,asee Historical Records of
Australia, Series 1, Vol. 15, p. 446.
[*] This was one of the first cases in which a dnal trial was held before a jury of
civilians. Since 1788, all major criminal trialachbeen held before a jury of military
and naval officers. See Australian, 18 Novemb&31&nd see Dowling, Proceedings
of the Supreme Court, Vol. 91, Archives Office ;W South Wales, 2/3274, p. 187.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 21/11/1833

Supreme Court of New South Wales

Dowling J., 15 November 1833

[witnesses, non-attendance of - murder - drunkesjriesv. Carter

WILLIAM CARTER was arraigned at the bar, indicted for having o 18th day
of September last, assaulted, cast, thrown, kidkedarious parts of the body,
RICHARD WHITE , which occasioned his death on the 12th day ofokut
following. A Coroner's inquest had sat on the hoalyd brought in a verdict of
“wilful murder against the prisoner, William Carte The Coroner had been in
Court, but was at this moment absent. When thaessies were called, namely —
ALEXANDER CUFFELL, RICHARD CARTER, THOMAS SPARROW, and
WILLIAM DAVIS , only one of them, Alexander Cuffell, was to beirid. His
Honor said, let the witnesses be called on themgrizances. Public justice must not
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be interrupted in this way. The Attorney Generadsthat the witnesses had not
entered into recognizance.

His Honor. - Let the Coroner come forth - “"He @& here." Let him be sent for.
Coroner. - There were three witnesses at the ingutes promised to attend.

His Honor. - This will not do; your duty as a Magie should teach you better. |
shall fine you, and lay the matter before the JadgRichard Carter, father of the
accused, is not in attendance; and here is ligake! The other witnesses (who had
again been called) are not here. Scandalous!idQHicers paid, and not to do their
duty! Not a witness here ! | am not finding fawith you Mr. Attorney General; but
I shall fine you all if this occur again; and | bggu to take notice of it. Let the case
stand over till to-morrow morning, and let the ©#is do their duty, or | will fine
them most heavily!

[We are happy to perceive that His Honor is deteetiito stop the abominable
proceeding that have hitherto disgraced our LawrtSdu

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 21/11/1833

Dowling J., 16 November 1833

Source: Sydney Herald, 21 November 1833[1]

Saturday. - Before Judge Dowling, and a Militaryn@nission.

WILLIAM CARTER was indicted for the wilful murder ®ICHARD WHITE , on
the evening of the 18th day of September lasheahbuse of Richard Carter, father of
the prisoner. The said Richard White, died atHbspital on the 12th day of October
following, in consequence of alleged injuries a& kands of the prisoner.

WILLIAM CUTHILL , surgeon to the Benevolent Asylum, deposed to the
deceased having been brought to the Hospital ieakwstate; that he found a scar on
the left thigh as if from the kick of a man; thad had some obstruction which
eventually caused mortification of the abdomenybich he died on the 12th day of
October last; DrBLAND had been applied to, and attended the deceased; tmo
late a period to prevent disolution; there mightéhdeen injury from kicks, but he
was not aware of it at that time; he performed peration on deceased, which for a
short time relieved him, and he was able to spiégkpper remedies had been applied
earlier, they might probably have saved the lifehef deceased; there was a mark on
the left thigh as from a blow; no marks on the bo@lyhe deceased to induce an idea
that he came to his death by violence.

RICHARD CARTER , father of the prisoner, living on Brickfield-hilleposed that
he was sitting on the sofa in his front room on #&wening of the 18th day of
September last, about nine o'clock, and Richardt&\as lying by the fire-place,
when his son (the prisoner) knocked at the doad; laa refused to let him in, and
desired White not to admit him; his son, howevet, gomehow into the house, and
attacked the old man, Richard White, dragged hinbyithe collar, threw him down,
kicked him about the belly, and then jumped onlusly with his knees; he was a
weak old man, troubled with a rupture in that manti®at he could not but be weak;
the old man complained he was hurt, and said TlItake my bed and go over to
Billy Davis', for | am a dead man, | am a murdeneah!" he went over to Davis', and
took his bed with him; Davis is gone up the counbs let his house, and said | will
go up the country; Davis was on the Coroner's igguedon't know what White and
my son had words. | did not hear any thing saitijté/refused him admittance; I will
not allow any body to come into my house after rofwdock at night; White did not
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open the door | am certain; | cannot say who didedrd no words, very few words;
what | have got to say is this here, “"he told mevbuld serve him out."

Mr. Rowe for prisoner. - You seem to have gegaimnosity against your son.

Witness. - There was no words took place betwbem; | swear that; no angry
words at all, not in the least; the angry wordsenierconsequence of his coming in;
White wished to let him in; he got into the housefar as to kill old White; no use to
put cross questions to me; he was the man thaebnbé the house and killed White.

Mr. Rowe - Did your son blame White for notilegt him in before he commenced
the assault?

Witness. - He blamed White for reports about;k@at's the occasion of its taking
place; before this | blamed my son for robbing rhapwards of £20.

Mr. Rowe. - Was not your son the means of yooing to the Police-office, in
consequence of your report in this affair? Did you charge him with having money
in the hands of Bean?

Witness. - No.

Mr. Rowe. - Was he committed? Was he not disclittge

Witness. - No. - he warn't committed eh!

Mr. Rowe. - Was not your conduct such as to eaymi to be turned out of the
Police-office on that occasion?

Mr. Rowe. - In what room of the house did tHisia take place?

Witness. - What - where the murder was comnfttéifhy in the front room, after
12 o'clock at night; be hanged if | know what déyhe week; my wife was sleeping
in the next room; she cried out ““don't kill yoatHer;" | saw White twice after in the
Hospital; he was not able to speak.

THOMAS SPARROW deposed to having known the deceased 14 yeaggthas
living by making brooms; he staid at Davis's sedays after he returned from
Carter's house; no doctor or nurse attended hgawl him afterwards at the Hospital;
he told me he was very poorly; | do not know thatgot injury to kill him; | saw him
the day before he died, but was not at his funérlink he was about 60 years old;
he complained years before of a stoppage of urine.

By a Juror. - Richard Carter, do you know if y@on knew that the old man was
ruptured?

Richard Carter. - No; but he was the occasiomi®fieath; | don't know how much |
drank that night; | was sober; | had not drank ntbem two glasses; | might perhaps
two or three glasses; perhaps six or seven; it nighso; it might be ten; not twelve
to my knowledge that night; never mind, | am causiol'll swear that | did not drink
ten glasses; | think about three or four glassésnit recollect the quantity; | cannot -
how can | tell how many glasses | take.

Several witnesses were called who gave themeisa good character for a mild and
unoffending disposition; some of whom stated thatb&t Carter, father of the
prisoner, had been almost constantly drunk for mgegrs past - that he would
frequently take twelve or fourteen glasses of mneat before breakfast; and that since
this accusation of his son, he had often been heasivear that he would get him
hanged, and would rather see him hanged than éédagt enemy.

MARY CARTER, step-mother to the prisoner, stated that she duae to bed
about 9 o'clock on the night the affair was statedhave taken place; that she was
dead drunk; that Richard Carter, her husband, Wwastahalf drunk or so when she
went to bed, and he was lying on the sofa, whergdwerally laid when he was
drunk; that she heard no noise, and knew nothintpeinatter; we had no spirits in
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the house; | went to fetch it; we might have had half-pints or four half-pints, or it
might be eight half-pints, or | don't know how mutkvent to bed blind drunk.

The prisoner, on being called on for his defeneed $ie knew nothing about the
matter.

His Honor in summing up, dwelt upon every paihthe evidence, and expressed
his horror at the feeling exhibited by Richard @atbwards his son in this case. On
his testimony alone rested the alleged guilt of phesoner, and looking to the
character of the accused, the Jury would decide ks credibility.

The Jury, without retiring, immediately pronoedahe prisoner not guilty. [*]

See also Australian, 18 November 1833, noting thattrial excited considerable

interest because the father of the prisoner wagtineipal witness. The audience in
the court approved of the verdict of not guiltyinge"horror struck at the malignant

and diabolical feeling which actuated the FathehHtefore and during the trial. It

was altogether an exhibition which, truly, for thenor of human nature, is seldom to
be witnessed in a Court so generally depravedisissth

See also Dowling, Proceedings of the Supreme CWoit,90, State Records of New

South Wales, 2/3273, p. 161; Vol. 91, p. 187.

[*] The Australian, 30 December 1833, reported t@airter was almost murdered
about a month after this. He had been carryirgrgel sum of money, and was very
drunk, when he was attacked with brickbats. He mgasued by a neighbour. Several
pieces of brick were taken from his head, but he mat dangerously ill.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the

Division of Law Macquarie University
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SYD1834

SYDNEY HERALD, 13/01/1834

Supreme Court of New South Wales

Burton J., 10 January 1834

Friday. - Before Judge Burton, and a Military Gaission.

BRYANT KYNE , was arraigned at the bar, charged with the witfulrder of
JAMES GEVAN, alias JAMES GAVAN, alias JAMES GAVANAG H, on the 26th
day of December last, in the house of the Soligkeneral, at Water View near
Sydney. The prisoner pleaded not guilty.

(A Coroner's inquest had been held on the bodyeckdsed, at Water View, on the
27th December, when the prisoner was committed uha@eCoroner's warrant.)

The prosecution was opened by Mr. Therry, andRéwe defended the prisoner.

It appeared that Mr. Therry had been originallenued to conduct the whole of the
case for the prosecution, but by some subsequeahgement of the court, the
Solicitor-General completed the case, and Mr. Theonducted a prosecution in the
adjoining court.

MARGARET DONOLLY deposed, that she was servant to Mrs. Plunk&¥edér
View, the residence of MrPLUNKETT , Solicitor-General; that her master and
mistress, were absent at the time this occurreweglace; that several servants were
left in the house besides the prisoner, who wasseee, and that deceased was one of
them; on the 26th December, deceased went to Syaimdys master's business, and
returned the same evening; prisoner told her, kefloe return of deceased, that the
drawing room and parlour, had been broken openpartids shewing them to her, she
saw that the bolts of both doors had been forcédsbé had said this was singular, as
there were no other persons then in the housethbuprisoner and an old man; she
had herself been walking with a fellow-servant ke tvater-side; soon after this,
deceased returned home, and on being told of fa&,afaid, that if he had been at
home, it would not have happened; when the prisog@ied, that if he did not hold
his tongue, he would send him on board the hulg; dbceased said that prisoner
could not do that; prisoner said he would, and $emdthere in irons; deceased said, |
did not come out with a man's blood on me; prisahen swore, that if deceased was
not silent he would blow his brains out; prisorfegrt went out of the kitchen into the
passage, and deceased followed him; she heardtsepbrfire arms a minute
afterwards; a man of the nameHd®RPING, ran out to see what was the cause, and
then she heard another fire, and went into theggeskerself, and saw the prisoner
lying on the floor, and deceased leaning agairesttall; another man servant named
WORRICOTT , took a gun and a pistol down to the water-siaé, faeed them off, to
alarm the persons on board the hulk; she (the ss)n@ccompanied him; shortly after,
a boat came off bringing MMcKEIG and Mr. KECK, officers of the hulk, and
some soldiers; witness went to the house with theerd,found the deceased moaning
and lying on the floor; did not hear him speak;dwed soon after, and she saw him
after his death; in her cross-examination by MrniBpshe stated, that the house was
left in charge of the prisoner, who had gone outafshort time in the afternoon; that
she was not aware the doors had been broken op@niniormed of it by the
prisoner, who then appeared to be in a great pastiat after returning with the
persons from the hulk, she saw the prisoner irkitehien with his face bleeding; at
the time the deceased followed the prisoner intopidissage, the deceased was also in
a passion.
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Mr. HENRY KECK stated that he was Assistant Superintendent oHthk; that
about 8 o'clock in the evening of the 26th December accompanied the
Superintendent of the Hulk, Mr. McKeig, in a boatWwater View; Mr. McKeig went
into the house and witness followed; he saw thdsbasdn's mate seize the prisoner,
and ordered him to tie prisoner's hands; he thart teethe passage and saw deceased
lying there, who caught with both his hands, thedhaf witness, and appeared to be
sensible; witness took the prisoner to the serjeétite guard and delivered him into
his custody; witness returned with the hospitaratant and found the deceased in a
much worse state, who said | am dying", witnexslied, “"James | am afraid you
are"; (witness had known deceased for some timéiqusg;) witness asked deceased
if he would say any thing to be conveyed to histeraand mistress; deceased said he
could not speak; on witness desiring him to rousesélf, he asked for a Clergyman,
and said, he and the prisoner had quarrelled pitsdner declared he would blow out
his brains, and went for a pistol; met him in tlEsgage and shot him - murdered him;
the deceased spoke with difficulty; he died in &bau hour and a-half after witness
and the other persons from the hulk arrived athivese; witness by when he died;
two pistols being handed to witness, he said hevkiem; they were lent to Mr.
Plunkett by him; that they appeared to have beesntéy discharged, and one of them
seemed as if it would go off when half cocked; w#s afterward informed prisoner of
the death of deceased, and he said he could nptithelOn cross-examination,
prisoner had said to witness that the pistol wéhaccidentally when scuffling with
the deceased; prisoner had several cuts on his Wweath witness ordered to be
dressed; prisoner did not say that deceased haal iddsut witness was informed so
by other persons then in the house.

DANIEL HORPING stated, that he resided near to Water View, tkmedsed
came back with him on the night of the 26th Decenfbmm Sydney; that he went
into the house with deceased, and in a few miraftes, heard some dispute between
deceased and the prisoner at the bar, in the preseh other servants of Mr.
Plunkett's; witness could not detail the whole @ration being rather deaf, but
heard something about prisoner's threatening tal@cgased in irons and sending him
aboard the hulk; witness was about to go home weeheard a report of arms; went
into the passage and saw prisoner lying on the #mal deceased leaning over him;
they were both holding a pistol, and scuffling, amgmtly each to get it from the other;
witness with difficulty wrenched it from them anidefl it through the floor; witness
had no doubt there was a bullet in the pistol apibked up a flattened ball near the
spot; he threw the pistol away, and saw the prisamegetting up from the floor
receive two kicks from the deceased, and afterwaodblows over the head with the
butt end of another pistol, which witness succeedegktting from him and snapped
it, but it did not fire, and he threw it away; thistols were much alike; the deceased
then fell crying ~"Oh! | am shot Mr. Horping;" poser denied this - but deceased
exclaimed, “’I am shot, you villian [sic]," (or yaaurdering villian [sic]); witness to
secure other fire-arms, shut the prisoner's rooor;d@here he wanted to enter, but
witness prevented him; prisoner had said the pmteht off by accident when
deceased knocked him down; witness then examinedaded and saw a wound,
where the intestines came through near the groegnwound appeared as if made by a
shot; witness could not recollect any conversakietween the parties until the person
arrived from the hulk; prisoner and deceased wetk im a passion when they left the
kitchen to go into the passage.

Several other witnesses were examined, whose#mtesy corroborated the
foregoing depositions. During the examination aflidm Woricott, a servant to Mr.
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Plunkett, who accompanied the deceased to Sydrepack, - Mr. Rowe alarmed the
Court by being taken suddenly ill. He was remoimd the open air, and by the
attention of Dr. Moncrieff (who was present as &éness, having been Surgeon to the
Inquest), he soon recovered; went home for a sineet and returned into Court. His
Honor said, he would adjourn the Court for an hedren Mr. Rowe might be able to
proceed with the defence. In the interval, howeWwér. Foster officiated for Mr.
Rowe, and conducted the defence to the close.

When the case for the prosecution had closed,Rdster took an objection to the
indefinite name or names of the deceased, as stathd information - but His Honor
over-ruled it, observing, that there could be nalxtoof the death of a person as
charged in the information, although there mightehbeen some difficulty as to the
correct manner of spelling the name.

The Solicitor General and John Weston, Esq. Bspbke to the general good
conduct of the prisoner prior to this unhappy affai

His Honor addressed the Jury, expounding theofative case and recapitulating the
evidence with great precision. [*]

The Jury retired, and after consulting some timgurned, and pronounced the
prisoner - Guilty.

The judgment of the Court being prayed by thicBor for the Crown,

His Honor, placing on his head the dread capl osesuch occasions, addressed the
prisoner in the most touching and solemn mannescrdeng the enormity of his
offence, and intreating him to take all possibleaadage of the few moments left him
in this world, to appease an offended Maker; angrépare himself for eternity. The
sentence of the Court was, that he should be thiek to the place from whence he
came, and on Monday morning next be hanged byebk till he was dead, and then
his body be given over to the Surgeons for dissectiand " "the Lord have mercy on
his soul."

See also Sydney Gazette, 11 January 1834; AustralaJanuary 1834. The judge's
trial notes are in Burton, Notes of Criminal Cassiste Records of New South Wales,
2/2411, vol. 8, p. 96.

[*] According to the Sydney Gazette, 11 January 4.8Borbes C.J. left three

possibilities to the juror: premeditated killinghiwh was murder; manslaughter; and
accidental killing.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 13/01/1834

Execution, 13 January 1834

Execution. - This morning at nine o'Clock, at tlseial place, the last dread penalty of
the law was inflicted uBRYANT KYNE , who was tried on Friday last for the
murder of JAMES GAVANSH, when a verdict of guilty was returned. The said
procession moved from the Press room, in the Geog few minutes before nine
0'Clock; the unhappy man was attended by the RevCuWper. At the reading of
the warrant for his execution - at the earnestcgolle betrayed by his spiritual
attendant, and on ascending the fatal platform,ekyetrayed not the least emotion of
tremour or agitation, but perfectly resigned to threadful fate, appeared rather to
desire a speedy termination of the awful ceremonyhe executioner having
completed his duties, this wretched man was lauhafte the presence of his Maker.
Kyne died almost without a struggle.
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The fate of this unfortunate man affords a seah®le of the fatal consequences
which result from the indulgence of a hasty andlidtive temper. We are informed
that he has left with the Editor of the Monitor tatement in writing, in which he
denies any intention of killing the man, for whd#e his own has now atoned,
alleging that he merely took up the pistols withiew of intimidating his adversary,
who was aggravating him by the use of very abutvguage, and that when he
pulled the fatal trigger it was an act of necessitgrevent the deceased from wresting
it from his hands and firing it at himself. Itimpossible to say whether this account
is true or not, but it is in some degree satisfacto think (however melancholy may
be the reflection) that the previous history of Wiretched culprit affords just ground
to believe, that under the influence of the "~ “fupogvic," he was intent only upon the
destruction of his victim, and consequently tha werdict which has consigned him
to an ignominious death, has done justice to tws laf God and man.

It is lamentable to record that the station in hfdich the deceased once held,
afforded a very different presage of it after teaod conclusion, than what this day
has witnessed. Kyne was, we are told, born oSpaetable family, and succeeded on
coming of age to an estate of £2000 per annum. ndime was placed in the
Commission of the Peace at an early period of ifés and he was a Magistrate of
three Counties in Ireland. Of this office, howevieis habits of life soon deprived
him, and the violence of his temper led him inteesal duels, in one of which he shot
his antagonist dead upon the spot. It was for thésbelieve, that he was transported
to this Colony; and it was only a day or two aftes event which occasioned his fatal
end, that we are told a sum of £200 had been reddor him in the Colony from his
friends in Ireland. See also Sydney Gazette abdiary 1834.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 15/01/1834
Supreme Court of New South Wales
Forbes C.J., 10 January 1834
Before His Honor the Chief Justice and a Civil Jury
EDWARD BRENNAN, stood indicted for the wilful murder oMARTHA
CONDRON, at Parramatta, on the 18th November last. TH&tment contained 3
counts, severally charging the prisoner, with hgwaused the death of the deceased
in a variety of ways, to all which the prisonergded not guilty.

Mr. Therry appeared on behalf of the prosecutian

The case of Brennan then proceeded.
ANN UNWIN examined - | live in Parramatta; | was there om 118th November
last; | recollect being in the house of Martha Qomg on the morning of her death; |
went there voluntarily; she was not dead whensdt f\aw her on that morning, she
lived some hours afterwards; | had been at heréaumsthe Thursday preceding; |
was called upon by the prisoner, who told me thes.MCondron had sent for me, he
said she had received a wound on the Wednesday, highshe would not tell him
who had inflicted it, but he observed she mightoaidy tell me; the prisoner desired
me to take a pair of sharp scissors, to cut the fr@n the wound; he said Isabella
Cooper had been there, but her scissors would uipthe prisoner said he ought to
have come for me at an early hour in the day, leuhdd met with a friend and had
been drinking and forgot to call; the prisoner thgant away; | immediately went to
Mrs. Condron's house; on my way | met the prisonezompany with a man named
EVANS, who had lived opposite to the house of the desmbaSvans observed that |
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was going to Mrs. Condron's; | said, pointing te firisoner, that he had told me of
Mrs. Condron's having received some serious wowndthe preceding night, when
Evans replied “pooh, pooh, she got drunk anddeln;" | then went on to Mrs.
Condron's house; | found her sitting under a wingsire appeared to be very poorly,
and said she had been expecting me since morniolgsdrved | was afraid she had
been drinking, when she said had? | asked hé&eihsd been hurt, when she told me
to look at her head, which she said she had drdsses#lf, aBELLA COOPER,
when she came, did not offer to look at it; | asked how it happened, when she said
“never mind, | know who they are, God will forgiteem, and | shall tumble up
again," an expression she commonly made use ohdhee appeared to be in a state
of disorder, to which she directed my attentioabserved marks of blood on the wall
and on the floor; she said she had washed up twelierself; on Friday morning |
examined her head? the wound was a very small angjan namedPETER
MURRAY came in while | was washing her head, | sent linvt. Ellison's for a
little brandy to wash the wound with, but MELLISON did not send it, saying he
would come over himself; after | had washed her patlthings to rights, |1 went
away, | went again on the following Sunday; | saevg@antHAMILTON , who said

" lam very glad to see you have come, this pidm@man has been falling about on
the stones, and | fear she will dash her brainssh& has been vomiting very much;
I found her very sick, and complaining of beingwell, and made her a little toast
and water, which she took; | went away and retuiinetie afternoon; while | was in
the act of washing her head, the prisoner was aprimnwhen Mrs. Condron said,
““here he comes, d--n him let him go;" Mr. Nicholho appeared on behalf of the
prisoner, objected to the words of the deceasedgbeceived as evidence, and
quoted various cases in support of his objectidit. Therry, for the prosecution,
contended that there was evidence to offer, thatdbceased was, at that time,
conscious of her approaching dissolution.

His Honor observed that the words of the deakasethe absence of the prisoner,
could not be taken in evidence, but the witnesstmesllowed to proceed, if nothing
further was elicited to prove the deceased's consoess of being past recovery; the
evidence might be rejected.

Witness in continuation - Deceased said | anchmwvorse than you take me to be,
| cannot live very long, | hope you will attendrtee in my last moments, and see me
buried;" | promised | would; | live near her; st@dsa man who lived opposite would
buy her a coffin; | asked her if she would likehi@ar me read to her, when she said
she would; | read a Chapter in John to her; sheé st@@ hoped she would be able by
the next Sunday to go with me to a place of worshgpshe long wished to change her
life; arrangements had been in contemplation, thahould go to live with her
altogether, which | was to have done on the ddgwiehg on which she died.

Mr. Therry observed, there has been abundant petioited, that the deceased
thought seriously of her approaching end, her aiimn of her dangerous state
expressed to witness, her anxiety to hear the gagecoffin, her wish to be able to
go to church, and her review of her past life, wateonclusive testimonials that she
felt her recovery impossible, without however goisg far. Mr. Therry was of
opinion that her words were admissible as evideand, quoted cases in support of
his argument.

By the Court. - | did not think she was dangsiplll; she was certainly poorly; |
cannot say whether it was her intention to go enfttiowing Sunday to Church; she
said she would wish to go if she were able; sheeiesl she would wish to alter her
course of life, particularly with regard to driniginwhich she said she knew would kill
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her, if she did not; she had been vomiting very mieit | cannot say it was the effect
of drinking: | feel convinced she had not beenkirig then, or | must have perceived
it; | had some further conversation with her; waevepeaking about Mrs. Macarthur,
she was then sitting in the outside room; aftes the went to take a walk in the
garden; the subject of the conversation about Mecarthur was, the deceased said
she would go on the following morning to complaamattMr. Ellison had not used her
well: BRENNAND was then present, he said there will be no ocoaddis. Condron,
for you to complain to MrsMACARTHUR , for Mr. Ellison is going to make an
arrangement to allow you so much a week, and wad @ hear that this woman
(meaning me) was going to live with you; | cannay $hat at this time she was
conscious of her approaching end.

Mr. Therry- Deceased used the expression “'heris, d--n him let him go;" on the
approach of the prisoner, he had a vessel in md lkeantaining beer, which he said
had been sent to her by Mr. Ellison; | said, mgrd she shall not drink either beer or
spirits; the prisoner Brennand, asked me if thenag deep, when | replied it was too
deep for those who done it, if she has not doreeiiself, the wretches should be
brought to justice; | must remark, the neighbouwesevof opinion she had been
drinking, and had fallen and cut her head; theopes observed, that she would not
tell him who had done it, or he would look afteertin the deceased observed, it was
not very likely she had done it herself, or howldotlhe window come out on to the
floor without breaking; the prisoner hereupon obeedrthat the window had certainly
been out, as himself and Evans had nailed it ugpg¢#dteased did not seem to be under
any apprehension in the prisoners presence; whemehé out she said "that is the
man who has done it;" after some other conversatiarent away; on the following
morning about | o'clock, | went to the house ofeBsed; | went to the door and found
it bolted; | then went to the window and heard &s@as of some person snoring; |
thought the sound differed from that of a persdaegs | shook the window shutter,
and it flew open; in looking in | saw the decea$gdg on the floor, with her head
towards the door of the room; | then ran to Mridelh's to tell him that the deceased
was lying on the floor, and asked them to lend meee to force the door with, |
informed a person named Henry Incle and his wifleo weside in the neighbourhood,
when he brought an axe and forced the door; whewawe in, the deceased was lying
on the floor, apparently in a dying state, butquite dead; her hand and foot seemed
to be drawn up, black and red marks also appeardwothroat; | thought they were
occasioned by a band which she always wore undendek; her cap and the band
were under her head on the floor; a great deal@$tore came from her mouth and
nose; | did not observe any additional wounds,wsae insensible and did not speak
after | went in to the house; | took her hand imeniand putting my mouth close to
hers | asked her if she knew me, she did not answeer had not sufficient presence
of mind to go round to the back door, to get irffsiic] the first instance, when | found
the front door bolted, the sound attracted me ¢éowimdow, which flew open on my
touching it; when, on seeing the deceased in agdgtate, | immediately ran for
assistance; her feet were towards the foot of dtk bnd her head towards the room
door; she could not have fallen out of bed in {hasition; myself, Bella Smith, and
HENRY SNELL went in, lifted the deceased on to the bed; |Uesdly saw the
prisoner backward and forward at the house of dmtkeal have also seen him at
Ellison's; | do not know where the prisoner residedstantly; | knew that he brought
deceased her food daily from Mr. Ellison's; who muped her; | did not see the
prisoner on the morning of her death; | lifted texeased on the bed from my own
wish, and not at the suggestion of any other person
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Cross-examined by Mr. Nichols. - | thought tharks on the throat of the deceased
were occasioned by the band which she used to weags not on her neck at that
time; | thought the contraction of her arm and fe@re occasioned by a paralytic
stroke; | tried to straighten it, but it remain@dai contracted state until she was put in
the coffin: on my first seeing her she lay with kaen about her neck, as if she had
been kicking about, her hair was all about in digoy | thought from her first
appearance, that she had fallen into a fit; | neeeollect her to have been in a fit
before; | am sorry to say she has been frequemtty State of intoxication; | saw the
prisoner frequently at the house of the deceasedisked to carry her victuals daily
from Mr. Ellison's; | am certain the back door wadssed when we entered, but |
cannot say it was bolted; the wound on her headneasery long, nor very deep; |
cannot say that she might have received such advbom falling out of bed; Mr.
Evans said that she had been so drunk, she hadh dnencupboard down upon her;
the cupboard appeared to have been down; when ltsa{gic] was lifted up again,
but it was not fastened; on the Thursday when tisoper came for me, he said that
some person had cut the head of the deceasedhéwutaild not tell him who it was,
but she might probably tell me; if any person hagérbin or about below Howell's
Mill, I think they might have heard a cry of murdieom deceased's house, if it had
been very loud.

By a Juror - | thought the deceased's motiyeuiting my apron on the approach of
the prisoner on Sunday when | was dressing her,h@ad merely to draw my
attention to his coming; when she was found in ttate described on Monday
morning, her bed had certainly the appearancewohgdeen lain on.

JOHN BROOKS - | lived on the premises of the deceased unél\ttlednesday
prior to her death; | rented the skilling near #table; | left on that day because the
rain used to come through the roof; | left abowt@ock, and bade her good night; |
then went to sleep in my own boat which was moorear Mr. Howell's Mill; | was
in the habit of sleeping there, | was just doziffgrden | heard her crying out “"John,
John, won't you come, won't you come," | heard npoaf murder, she cried very
loud; | thought she cried for assistance; | pufiegboat to the side, and went towards
her cottage; on approaching it | saw some persomhite go across the road from
Mrs. Condron's gate; | could not tell who it wagould not say who was the person
who came out of the gateway; | cannot say it wdenaale; | afterwards saw the
prisoner Brennand cross the road, he came outeadi¢kseased's yard; this was about
11 o'clock; he went between Mr. Ellison's and tegtmouse; | am positive it was out
of her yard by the cart gateway; the bed-room wimnab the deceased looks into the
yard towards the gate; | went to the window andedske deceased if she was in bed,
she replied she was; | then asked her if she hiéetlaae, she said she had, but | did
not come, she said she would have been killeddsutnl coming, but | put them past
it; 1 1 [sic] then asked her if | could do anythifgy her her [sic], when she said | could
not, and had better go to bed, as she could makebghherself, which | did; on the
following morning | went to the deceased's houseetorn the key of the house | had
quitted; | saw a quantity of blood on the windoWwe ghen told it was occasioned by
the persons who had cut her head on the previglg;rthe prisoner Brennand was
bringing some fire into the house, when | askedifgne knew who the persons were
who done it, when she said it was Brennand, theopér was at this time quite close
to her; | though he could not help hearing herprtight have been at the distance of
five yards, not more; he looked on and said nothingre appeared to be a good deal
of blood on the window and on the floor; | had bealobed in the house I left many a
time; | am not aware that | accused the prisonepbbing me, | may have done so; |
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know he was one of the party; | felt aggrievedhat prisoner for taking my property |
never told him | would serve him out for it; thatriot the cause of my appearing here
to day; | neither like him nor dislike him; | nevsaid that | would get him hanged; |
have had no conversation with any person on thigema did not give evidence
privately to Mr. Macarthur; the only evidence | gavas at the Police Office; | cannot
say what the distance from the deceased's to myidydhe mill was not going on that
night; | swear that it was about 11 o'clock; | @btiear her cries very plainly; | only
went to her window; | did not go into her houseg stas not drunk; | am not aware
that the deceased was a woman of weak mind; | asitiy@| saw Brennand; | did not
speak to him; | knew he was in the habit of goimgre; the deceased shewed me the
blood, she did not shew me her head; | did nottlsegperson who came before the
prisoner from deceased's house, | believe it t@ fien a man; | don't know the dress
that prisoner wore on that occasion; | know he wnaisin his shirt; | saw his face; it
was a star light night; it was not quite dark; thistance from the person who went
before the prisoner was about forty yards; | carsvegar whether it was a man or a
woman; the deceased spoke audibly, when she saidrisoner had done it; | am of
opinion that he must have heard her; she did neinsi® be afraid of the prisoner
hearing her; she did not say she would go to a Mi&ge; | was not aware that an
inquest was held on the body after her death; &gawdence on that occasion; | gave
no evidence on that; | have known deceased todsé;fbut | never heard her sing out
John before.

By the Court - | used to sleep at the deceasellse before | went to my boat. |
rented a house from her the evening of this da tle first time | slept there; my
sleeping place from that of the deceased's wastdlfboyards: | was a protection to
her when | slept there; a person named Snell andife used to sleep there after the
death of her husband; I think | gave deceased endiiat | was about to leave; | am
positive | told prisoner of my intention to do so that day; | never saw the window
of deceased's bed room open before that nighastaiways shut; when | went to the
window | found the window sash lying on the flooside, appearing to have been
forced in.

Cross-examined by Mr. Nichols - | was a protattior deceased sometimes; | was
absent sometimes all night down the river, somedita® days collecting ashes and
shells; | was nearly as much out of Parramatta s i

By a Juror - The reason why | did not stop tBespns whom | saw going from the
deceased's house, | was not aware what was thermatbld the decased [sic] that
one of the persons who had been there was Brenhdodit think he heard the whole
of the conversation when he was carrying the shot/dire by the deceased, but |
have no doubt he must have heard her mention me.na

By Mr. Therry. - The reason | asked her if shew who had done her the injury,
seeing the prisoners in the habit of going backw&artt forwards; | did not imagine it
to be him.

ELIZA NEW MAN. - | remember going to the house of the deceasesumday the
17th November; | knocked at the front door; it wasted, the prisoner came and
opened it; the deceased did not appear to have drédang; she said she was very
poorly; after a little conversation | went into tgarden to gather plumbs and roses,
and again returned to the house; when | was leaviregprisoner opened the front
door, and remarked as | went out, that he expeotédd her dead some morning, the
same as her husband; It had been generally repindée her husband had been found
dead a few months before; when | left the houseptimoner bolted the door. The
prisoners' remarks might have been made in allusidrer habits of intoxication; the
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deceased had been ill used by a man and womarediédnesday evening, and they
had given her a black eye; but she did not say tuby were; the bed on which she
lay was a kind of stretcher; the distance fromrésdence of deceased to Howell's
mill, is about 30 or 40 yards; If the mill wereigg, | don't [sic] think a person below

the mill could hear a cry from the house of theedsed, she only complained to me
of a black eye, and said a man and a woman had toatéhe window.

By a Juror - there had been no conversation tlgghprisoner that could lead to this
remark; | know this woman; | did not hear that &lael dressed a wound on the head
of the deceased; | saw no cuts or plasters ondet;H heard of nothing farther than
the black eye; | do not know the prisoner; | hademeseen him there before, his
appearance excited no surprise; his remark madenpeession on me, | scarcely
noticed it; | never mentioned the remark to angspe until the time of the Inquest,
when | mentioned it to Mr. H. Taylor.

THOMAS SHAW.. - | am a stone mason, | was in the employ of McArthur on
the 18th November; | cannot speak to the exact timtbe morning; | think it was a
guarter of an hour before five o'clock, when | gaisMr. Ellison's, the house was not
then open; | saw the prisoner the prisoner crosgdhd from Ellison's gate; | knew
the deceased she lived nearly opposite; | maderieplar remark to the prisoner on
that occasion, nor he to me; | was examined beaf@eéViagistrates on this subject; |
remarked to the other men, the prisoner had a dowk, and was after no good at
that early hour in the morning; | don't [sic] kndlat he heard me say any thing; he
held his head down and passed on making no replthefollowing morning at about
half hast 5 o'clock, he crossed in the same doectie was in conversation with a
sergeant of the Regiment.

Cross-examined by Mr. Nichols. - | am not on ledns with the prisoner; | had
some words with him about his appearing againstmaaother court; but | would not
swear a lie against him on that account. | hawtaitgy threatened to indite the
prisoner and Mr. Ellison for perjury on that occasi

ROBERT CHAMPLEY RUTTER . - | am a member of the Royal College of
Surgeons, London; | was callen to attend the deceas the 19th November, | found
her in convulsions, there were two females presdwen | arrived; | stated that it was
of no utility to administer any thing to her, aestould not survive an hour: she was
very violently convulsed: there was a slight coi@noson the forehead, also a slight
contusion the back part of the head; but it apmkdoehave bled freely: a slight
discolouration of one of the eyes; and a very sldiscoloration on the anterior part
of the throat; It had escaped general observatigih | pointed it out. | opened the
head, | discovered the exterior wound had not patéal the skull; the membranes of
the brain were perfect on that part of the head; tha blow been a serious one this
could not have been the case; | am of opinion tietdeath of the deceased was not
caused by that wound; there was about six ouncédhidfin the ventricles of the
brain, which caused the vessels to be unusuallyiduthe appearance of the brain
was otherwise healthy; | made an incision in thedh and discovered an effusion of
blood in the celular membrane, which stopping thleutation, was the proximate
cause of death, these facts led me to the conalutiat the deceased died by
strangulation; the appearances of the fluid on Hrain are not caused by
strangulation, | attributed that circumstance taglprevious decease.

Cross examined by Mr. Nichols - | am of the sasp@ion now, that | was at the
Inquest, | recollect the contractions of the armd kgs of the deceased; these were
the effect of convulsions and not delirium tremehs, marks on the throat were not a
the marks of the fingers extending round the ndudse was a narrow contusive mark
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of about four inches in length across the trachlea;band which | saw would not
produce such a mark, nor would the application hef tingers for the purpose of
strangulation have caused such a mark; - | am afi@p that it is attributable to
accident, and not to design. The wound in the heas not in itself sufficient to
cause death; there were several discolourationth@rbody, all the parts of culact
were much discoloured by the escudative of theakszk and the heart.

Edward Webster. - | am a Surgeon, | live at Parteand have been regularly
admitted in London as a Surgeon, | was called onigiv the late Martha Condron;
she was not alive when | saw her it was while tiguest was being held; she lay in
her own house on a kind of sofa in a bed roomahgred the wound on her head and
was of opinion that the blows and profuse bleedinght have caused her death; at
the inquest | was asked if on examining the neckad any cause to suspect that
strangulation had taken place; | said | had notremad the neck, and went back
again to the deceased; | was not aware that DheRinad been there on my first visit;
| considered the wound on the head to be an incigmehd and sufficient to cause
death, on returning to the inquest, | gave up miniop as to the wound being the
cause of death, and came to the conclusion, teati¢heased died by strangulation; |
cannot say she had been addicted to liquor : | sathing that could warrant that
opinion,

By a Juror. - If strangulation had been effedigdhe fingers; it is still possible she
might have lived for a short time; had the strangah been effected by means of the
band usually worn by the deceased, it would notlpce a mark similar to that on the
neck of the deceased, it would have been much brpadcord would produce a
similar mark.

MARY GROUNDS. - | am a married woman, | knew the late Marthand@on; |
saw her on the morning of her death. | heard sitkbeen dreadfully beaten, | went
in and could not help saying, O my God Mrs. Condndto has been murdering you
in this manner, she appeared as if great violeadebleen used, hearing my voice she
turned round and appeared to endeavour to spaak tbut she could not. | observed
a dreadful black eye and two or three black markger throat. | thought the marks
were occasioned by some person choaking her; th@sea great deal of blood about
and it appeared as if some person had been atteniptivash it out, and pipeclay had
been rubbed over it. | called aloud for Henry dglh that she was dying and went
towards home, Mrs. Unwin and several other persante in at the time.

Cross-examined by Mr. Nichols. - | thought thla¢ marks on the throat were
occasioned by the finger and thumb of some perktmnk so now. | don't [sic]
know that deceased was foolish, she used to gekdrequently, | went back again to
the deceased's house, but Mrs. Unwin would nanketin, | dont know the distance
from the house of the deceased to Howell's mill.

ISABELLA SMITH . - | live at Parramatta, | know the deceasedw bar on the
day she got the cut on her head, | was called ise® the state she was in. She
shewed me some blood on the window and asked roet tihe hair from a cut on her
head. | said in the name of God how did you comehis, she said a man and a
woman came through the window and done it, theopes said she would be the
better of a little spirits, | gave him three pemoel he brought a gill of rum, he gave
me a glass and the deceased held in her hand ishe Gh the villian, the villian,"
and drank the rum, she did not look at the prisoner appear to address those words
to any person in particular; | did not understantb ihave reference to what she had
told me. On the following Monday morning Mrs. Umaéame for me to my house, |
was cutting wood, she begged me to go with her ts. l@ondron's, the deceased, as
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she was dying, | went accordingly and found handyin in [sic] an indelicate state, |
saw some marks on her neck.

Cross examined by Mr. Nichols. - | asked hettlen Thursday, if she would know
the persons again who had injured her, she saisvghl if she saw them.

JOHN LACEY . - | reside at Parramatta. | knew the late JatthMartha Condron,
| dont remember how long it is since they diedsaw the deceased Martha Condron,
previously to her death when she was in a stateoofulsion. | did not take
particular notice of the marks in her neck, it wasch swollen, | saw the prisoner a
very short time prior to this at a public housetkepa tenant of mine where | was; he
asked me what | would take for the mortgage | hadondrons property, he was not
sober at the time.

Cross-examined by Mr. Nichols - There is no dispbetween Ellison and | about a
farm, no law suit; it is at the Cowpastures it wagen to Ellison by John Condron, |
heard so from the Coroner, | don't [sic] know tBHison was to support her while she
lived, | had no conversation with deceased.

JAMES BROWN. - | am a constable, | recollect the night of treath of Martha
Condron, | saw the prisoner on the evening of dagtin George street, he was then
unarmed, he went to the house of a man named Ewppssite to the deceased's, |
saw him take a piece and load it, when he had donée observed that if that were
not sufficient he would put something extra inhg then went towards the Military
Barracks, he was absent about half an hour wheatheed, as he passed me he said,
the first constable or other person who would apieta stop him, he would put the
contents of the piece through him, | could not &aw post, | dont know that he was
suspected of Martha Condron's murder, | was ntiteainquest, | do not know that he
was aware | am a constable, | had my staff in nmdhahen he went away he went
towards the inquest which was held at Mr. Armstieig was rather in liquor.

By a Juror. - | have known him for two years,Has been frequently employed by
Mr. Mackie as a bailiff, | do not know how long lieed at Mr. Ellison's.

AUGUSTUS HAYWARD, Esg. - | am the coroner of Parramatta, | presatetie
inquest held on the body of the late Martha Conditbe prisoner attended the
inquest, | told him that he was suspected of béfregperson who had caused her
death, that was before he gave his evidence, aftérh | was told he was gone, |
received a letter from him stating that he wouldfbehcoming in the morning, |
considered his absenting himself as merely to agoidg to the watch house for the
night.

ANDREW HAMILTON - | am a Sergeant of the 17th Regiment; | liverriba
house of the deceased; | remember speaking torh&uaday the 17th November,
about two o'clock; | saw the prisoner on the Thaysgdreviously; he asked me if | had
not been over to Mrs. Condron's; | said | had hetthen told me she had been robbed
last night; | then went to my lodging, and pullefl my belts, and went into Mrs.
Condron's house; she told me that a man and wormdbitoken into the house, but
she did not know the man Brennand, the prisoner Earans, were present at the time
they came to nail a window which had been brokéw; ithe deceased said she knew
the woman; she said in the presence of the prismmérEvans she did not know the
man she told me the same after they had gone afvstye had known him | would
been the most likely person in the street for bdrave told it to; Brennand and Evans
went away together, they took no part in the cosaton.

Cross-examined by Mr. Nichols - The distanceveen Mrs. Condron's house and
the mill is 80 or 90 yards; if the mill had beenirgp | dont think a person near the
mill could hear the cry of murder at Mrs. Condrdrosise.
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CHARLES LALLY - | am acting corporal in the 17th Regiment; |alésct
mounting duty on the main barrack on the 17th Ndweml| went on at 11 eleven
o'clock on that day, and remained on duty untVeteo'clock on the 18th (Monday;) |
don't know where Mrs. Condron's house is; | knovws MEllison's; | passed it on the
morning of the 18th, about day break; the drumsratdoeat rivalie [reveille]; it was
about half past four o'clock; | saw the prison@mding exactly opposite the house
where | afterwards understood the murder had besmntted; Ellison's house is not
exactly opposite that house; | saw him standinigisrshirt leaning against a paling on
the opposite side of the way, and as he was nokisigyoor any thing it struck me as
being rather curious; | thought he looked somewbatused more so than when | had
seen him in the Catholic Burying Ground a few dagfore; | don't know where
Evans the human lives, but | know there is a tinlina@s near them, as | once took a
letter there to a dyer; the prisoner was standimghe inside of the paling; it is at
some short distance from Ellison's house.

The case for the prosecution closed here.

Mr. Nichols begged leave to submit to the Cdluat there had not been a particle of
evidence adduced touching the means by which theaded had met her death, as
laid down in the various counts in the indictmeamd there was therefore no case to
go to the Jury.

His Honor was of opinion that it was certainlgfartunate that the two medical
gentlemen had not consulted together, in ordemable them to come to a definite
conclusion as to the means by which the deathettifortunate deceased had been
effected; but he was of opinion that there wasicefit evidence, independently of
that of the medical gentlemen, to send the castheoJury. There was strong
circumstantial testimony, the best testimony wtdah be probably relied on in cases
of this nature, where the perpetrator naturallynshilnrowing himself into the way of
direct evidence of his guilt, he could not thereftake the case out of the hands of the
Jury, to whom it is properly referable.

The prisoner being called on for his defencetgated his innocence of the charge
on which he was arraigned, he declared he wasdmiben the injuries were received
by the deceased, and he had always acted mora ld@n to her than a murderer.
Indeed he declared he had done more for her thahadefor his own mother in
Ireland.

His Honor addressed the Jury at some length, @ateéntly recapitulated the
evidence, drawing their attention to the most ingoatr points for and against the
prisoner. The case being submitted for their a@ersition. they retired about twenty
minutes, and returned a verdict of not guilty, @hd prisoner was discharged by
proclamation.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 10/02/1834

Supreme Court of New South Wales

Dowling J., 7 February 1834

JAMES CAVENAGH was indicted for the wilful murder 8OBERT STEWARD,

at Bathurst, on the 30th of November last, by stgkhim on the head with a
“throw," (an instrument used in splitting shinglesand BLETZER
CHESTERFIELD, and CHARLES SERGEANT, for being present aiding and
abetting in the said murder, aBAMES FARREL as an accessory after the fact, he
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well knowing them to have committed the murder, &adbouring and maintaining
them after the same.

PATRICK WALLACE had run away from No. 11 iron gang, on the 28th
November last, and arrived at Bathurst on the 3@thday laid in the indictment; he
went to the house of Mr. Hawkins, on the estatMajor General Stewart, where he
met the prisoners Cavenagh, Chesterfield, and 8etgend Farrel came in during the
evening: they had some rum together; Cavenagh,t€fiekl, and Sergeant in course
of conversation said they intended to rob Mr. B&tk store; they then blacked their
faces, as did witness also, and went out toge#tairlg Farrell in the house; instead
of going to Blackett's store as at first intenddwy went to the house of Robert
Stewart; Cavenagh and Sergeant went up and knatked door, which was opened,
and they both rushed into the house; two men imatelyi came running out,
Cavenagh pursuing Robert Stewart, and striking birar the head with a throw;
Stewart (who was seventy-four years old) beggednfercy, and witness cried out
“don't murder the man;' witness relented and ratodfform Lieut. DARLEY , of the
mounted police, which he did, and described allgasiculars to him; Lieut. Darley
then went with witness towards Stewart's house;, siagv at a distance a man coming
with a bundle, and witness said “here they comh thié swag'; the man turned off
toward the bush; Lieut. Darley hailed, and deshied to stop, which he refused to do,
dropped his bundle, and was fired at, but miss@a. getting near the house of Mr.
Hawkins, (to whom all the prisoner's were assigmehvict servants) Charles
Sergeant was seen naked, creeping along undeetioe finto a stable, and when
subsequently found, had blood on his person, amt v@pped himself up in a
blanket; he accounted for the blood by saying heawas shot at by a bushman, and
next, that he had cut his finger in cutting someklt@ get a light, this was at half-past
two o'Clock in the morning; on going near the hookRobert Stewart, which was in
the immediate neighbourhood, his body was seen tii¢ghhead horribly disfigured,
the brains scattered about, and one eye forcedandtfallen on the cheek; the body
was still warm, and appeared to have been draggex slistance after the murder
was committed; Lieut. Darley going then into theibe, saw near the door, the body
of John Waters, who had also been murdered, apparatside the house, and
afterwards dragged into it; Waters and Stewart Inagtl together. The prisoner
Cavenagh, who was the man that dropped the buwdllen first seen, was captured
about ten o'Clock of the same morning, by corp@ne, of the 17th Regt., and
when his clothes were examined, two spots of blweck found on his shirt, near the
shoulder, which he said came from a bullock, hig sfeeves were quite wet, which
he said was occasioned by his stooping down tddinia brook, when both his hands
slipped into the water, in his pocket was foundesgeen shillings and six-pence in
silver coin, which had apparently been cleaned ashed; and on one of the pieces of
money there were marks of blood. Chesterfield afésrwards found in bed with
Farrel, who had harboured and concealed him ahthese of Mr. Hawkins. On the
clothes of all the prisoners blood was found exégptell's.

GEORGE BUSBY, Esq., assistant surgeon to the establishmenBa#turst,
deposed to his having examined the body of Roltew&t, on the 30th November,
which was quite dead. There were a great many d®on the head; he saw a "throw'
produced at the Inquest with two or three greyshadghering to it, and some marks of
blood on it; such an instrument would produce wausidhilar to those he had seen on
the head of the deceased.

The prisoners called several withnesses who Wwereght into Court heavily ironed,
and when the Solicitor General objected to theindp@xamined in that state, it was
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found that their irons were rivetted on, and caudd then be removed; the objection
was therefore over-ruled. The object in callingsth witnesses, was to throw discredit
on the testimony of Wallace, the principal witnelsst had no relation to the horrid
case then before the Court.

His Honor then addressed the Jury, and said aliabugh they were not much
accustomed to the fatigue of Courts, and probadtyeikxhausted, he should read over
the whole of the depositions, and remark on theitgafeatures of the case. The
principal witness, Patrick Wallace, was transportedte, and had since been in
trouble; but there was nothing in his testimonypdised by other evidence. All the
circumstances connected with this horrid affair,naored to corroborate his
statement. Farrell was charged with aiding andtiaigein this case; but the Jury
would understand that the law made him a principhere there was a guilty
knowledge of the facts. If many persons consgiredammit a robbery, and murder
should ensue, which was not originally designeldthal parties to the robbery would
be amenable to the law as principals, and woultesufeath for the offence. His
Honor recollected a case in illustration of the agknwhen he was practising as a
Barrister in England, where he was engaged to defke prisoners; six of whom
were hanged under the circumstances described.Jurigen the awful and diabolical
affair before them, would consider well all thedBmce, and come to their decision
accordingly.

The Jury retired for about half an hour, andtbeair return pronounced James
Cavenagh, Charles Sergeant, and Bletzer Chesterf@lilty - and James Farrell,
Guilty as accessory after the fact.

Farrell was remanded.

The Solicitor General prayed judgment of the Cou

His Honor putting on the black cap, proceedegydss sentence of death on the
prisoners. After an anxious and laborious invediom, the offended laws of the
country had found them guilty of foul and deliberahurder, marked by greater
atrocity then he ever recollected. When the pddrman Stewart looked up, and
pitifully begged for mercy, their wicked hearts didt relent, but went on in their
horrid work of destruction. Their disgraceful emsbuld be marked by public
execution. They had but a few short hours to Ismegd he beseeched them to use
every moment in imploring that mercy from an offeddGod, which they had so
recently denied to their victims. The sentencehef Court was, that they should be
taken back to the place from whence they came,oan¥onday morning next, be
hanged at the place of execution by the neckhill are dead; and then their bodies
be given over the public surgeons for dissectiath @matomization, and the Lord have
mercy on their souls!

This trial occupied great time, and did not clakéalf-past ten o'clock at night. [*]
See also Dowling, Proceedings of the Supreme C8&tiate Records of New South
Wales, 2/3275, vol. 92, p. 51; Sydney Gazette, Ebriary 1834. See also
Australian, 10 February 1834, stating that the gqmess were defended by G.R.
Nichols.

[*] The Sydney Gazette, 11 February 1834, reported that the court room “was crowded to
excess during the trial of these wretched men, who betrayed not the slightest symptoms of
emotion, neither when the verdict was announced, nor the awful sentence delivered. A
feeling of horror seemed to pervade the minds of every one present, during the details of the
inhuman deed."

This may have been the man whom Roger Therry wrote about. A man named Cavenagh had
often been flogged. When the judge asked him whether there was any reason why death
should not be passed on him, said “'if | have been bad, your honour, what has been done to
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make me better?" (R Therry, Reminiscences of Thirty Years' Residence in New South Wales
and Victoria, 1863, reprint Sydney University Press, Sydney, 1974, 43.)

Cavenagh and Sergeant were hanged on 10 February 1834: Australian, 10 February 1834;
Sydney Gazette, 11 February 1834. Chesterfield was respited due to new information from
the scene of the crime. He was hanged on 13 February 1834: Sydney Gazette, 15 February
1834; Australian, 14 February 1834.

James Farrell was convicted as an accessory after the fact of this murder, and sentenced to
transportation for life: Australian, 17 February 1834; Sydney Gazette, 18 February 1834.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 11/02/1834

Supreme Court of New South Wales

Dowling J., 7 February 1834

(Before Mr. Justice Dowling, and a Jury of Civihabitants.)

NICHOLAS CURRAN was indicated for the wilful murder oFRANCES
PERRING, at Goulburn Plains, by striking her on the heaih Wwoth his hands, and
throwing her violently on the ground, on the 11tbvdmber last, from the effects of
which she died on the 13th following; antHOMAS CURRAN and MARY
CURRAN were charged as principals in the second degoeaiding, abetting, and
assisting the first named prisoner in the commissiothe said murder.

The second count charged the offence as haweg sommitted with a piece of
wood, of no value.

The third and fourth counts differed only frofetfirst and second, in charging
Thomas Curran as principal, and Nicholas CurranMady Curran as abettors in the
said crime.

The prisoner pleaded not guilty.

The Solicitor General conducted the case forpfwsecution; Messrs. Rowe and
Nichols appeared for the defence.

The deceased met her death under the followingmistances: - The female prisoner
is the wife of Nicholas Curron; he is the brothéthe other male prisoner; and all are
neighbours of John Pering, the husband of the dedeavho lives at Goulburn Plains.
On the day laid in the indictment, the prisonersught a gallon of rum to Perring's
house, where two or three other persons were asséndrinking then commenced
until all the parties became more or less intoxidatnd a general fight was the result.
John Perring was so much beaten by the two matemets, that he was compelled to
leave the house, in order to avoid worse conse@serand during his temporary
absence the deceased received her death blow. dfitime witnesses produced on the
trial saw the fatal stroke given; but John Smithowappeared to have been the most
sober person of the party, deposed, that when dieséaw the deceased, before she
received the injury, she was standing out sidediber of the house, where the two
male prisoners were fighting with the legs of aostehich they had broken up for the
purpose. This witness had occasion to retire edothick part of the premises for a few
minutes, and at his return found the two male pess still fighting with the stool
legs inside the house, the deceased lying on ther,fland the female prisoner
standing by, and looking on. The deceased wagdaip by Smith, but she was
insensible, and continued so until her death, whiturred two days afterwards. Mr.
WILLIAM JOHN KERR , a Member of the Dublin College of Surgeons, exaui
the body of the deceased some hours after her:déatlexternal part of the back of
the head was very severely contused; on removiagkhll-cap, a large quantity of
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extravasated blood was found on the surface obthi, the membraneous covering
of which was excessively vascular. The principdatavasation of blood was under
the left temporal bone, upon which no externalmpjappeared, but that, the medical
gentleman observed, frequently happened in casesomusion from blows and
violent falls. The deceased seemed a stout loedsiwoman, but exhibited no
predisposition to apoplexy, of which there was ppearance whatever. The injuries
on her head were quite sufficient to have causeathdeand might have been
occasioned by a blunt instrument, such as a stidkey might have been caused by
frequent falls, and the head coming in contact witme hard substance.

The learned Judge, in his charge to the Jurgemied that, in the absence of all
positive evidence as to the manner in which, andhfivhom the deceased met her
death, the presumption was as strong as otherthaseit was occasioned accidentally
while the two brothers were fighting with stickserpaps the deceased went between
them to prevent worse consequences ensuing, anthenétal blow in that manner:
but the fact of the male prisoners themselves ifightseemed to rebut the allegation
of intended malice to the deceased, and rathefadothe idea of the blow having
been accidental. - His Honor was about to go thnabg whole of the evidence, when
the Jury expressed themselves satisfied, and witiesitation acquitted the prisoners.
The prisoners were discharged by proclamation.

See also Sydney Herald, 10 February 1834; Australi@ February 1834; Dowling,
Proceedings of the Supreme Court, State Recordleewf South Wales, 2/3275, vol.
92, p. 26.

SYDNEY GAZETTE, 11/02/1834

Supreme Court of New South Wales

Dowling J., 7 February 1834

(Before Mr. Justice Dowling, and a Jury of Civihabitants.)

NICHOLAS CURRAN was indicated for the wilful murder oFRANCES
PERRING, at Goulburn Plains, by striking her on the heaih Wwoth his hands, and
throwing her violently on the ground, on the 11tbvdmber last, from the effects of
which she died on the 13th following; antHOMAS CURRAN and MARY
CURRAN were charged as principals in the second degoeaiding, abetting, and
assisting the first named prisoner in the commissiothe said murder.

The second count charged the offence as haweg sommitted with a piece of
wood, of no value.

The third and fourth counts differed only frofetfirst and second, in charging
Thomas Curran as principal, and Nicholas CurranMady Curran as abettors in the
said crime.

The prisoner pleaded not guilty.

The Solicitor General conducted the case forpfwsecution; Messrs. Rowe and
Nichols appeared for the defence.

The deceased met her death under the followingmistances: - The female prisoner
is the wife of Nicholas Curron; he is the brothéthe other male prisoner; and all are
neighbours of John Pering, the husband of the dedeavho lives at Goulburn Plains.
On the day laid in the indictment, the prisonersught a gallon of rum to Perring's
house, where two or three other persons were asséndrinking then commenced
until all the parties became more or less intoxidatnd a general fight was the result.
John Perring was so much beaten by the two matemets, that he was compelled to
leave the house, in order to avoid worse conse@serand during his temporary
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absence the deceased received her death blow. dfitime witnesses produced on the
trial saw the fatal stroke given; but John Smithowappeared to have been the most
sober person of the party, deposed, that when dieséaw the deceased, before she
received the injury, she was standing out sidediber of the house, where the two
male prisoners were fighting with the legs of aostehich they had broken up for the
purpose. This witness had occasion to retire édothick part of the premises for a few
minutes, and at his return found the two male pess still fighting with the stool
legs inside the house, the deceased lying on ther,fland the female prisoner
standing by, and looking on. The deceased wagdaip by Smith, but she was
insensible, and continued so until her death, whimturred two days afterwards. Mr.
WILLIAM JOHN KERR , a Member of the Dublin College of Surgeons, exaui
the body of the deceased some hours after her:déatlexternal part of the back of
the head was very severely contused; on removiagkill-cap, a large quantity of
extravasated blood was found on the surface obthi, the membraneous covering
of which was excessively vascular. The principdatavasation of blood was under
the left temporal bone, upon which no externalmpjappeared, but that, the medical
gentleman observed, frequently happened in casesomusion from blows and
violent falls. The deceased seemed a stout loadsiwoman, but exhibited no
predisposition to apoplexy, of which there was ppearance whatever. The injuries
on her head were quite sufficient to have causeathdeand might have been
occasioned by a blunt instrument, such as a stidkey might have been caused by
frequent falls, and the head coming in contact witme hard substance.

The learned Judge, in his charge to the Jurgemied that, in the absence of all
positive evidence as to the manner in which, andhfivhom the deceased met her
death, the presumption was as strong as otherthaseit was occasioned accidentally
while the two brothers were fighting with stickserpaps the deceased went between
them to prevent worse consequences ensuing, anthené&tal blow in that manner:
but the fact of the male prisoners themselves ifightseemed to rebut the allegation
of intended malice to the deceased, and rathefadothe idea of the blow having
been accidental. - His Honor was about to go thnabg whole of the evidence, when
the Jury expressed themselves satisfied, and witiesitation acquitted the prisoners.
The prisoners were discharged by proclamation.

See also Sydney Herald, 10 February 1834; Australi@ February 1834; Dowling,
Proceedings of the Supreme Court, State Recordleewf South Wales, 2/3275, vol.
92, p. 26.

Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 20/02/1834

Supreme Court of New South Wales

Forbes C.J., 18 February 1834

WILLIAM ELLIOT was charged on an indictment of three counts st,fifor

shooting with an intent to murder; second counggacssome bodily harm to Corporal

JAMES McNALLY , of the Mounted Police, on the 10th day of Decenihst; and

the third count charged him with making resistaagainst his legal apprehension.
James McNally deposed that on the day above chaheewas employed to carry

despatches from Long Bottom to Parramatta; ondtisrm he heard a rush amongst

some Bush, on the road side, near the corner wtnithe Concord road; he leaped

the fence, and saw a man making off with a muskéiis hand; he called out to him

to stop, but without effect; he fired, and the nfalh over a tree; prisoner at the bar
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then jumped up and fired at witness, and woundeddaverely in the neck; he was
subsequently unhorsed, and a dreadful scuffle elsluging which one of his pistols

was broken, and he received many blows from thégsawhom he states to have
been three in number, and all armed with muskéts;villians [sic] managed to get
possession of his ammunition, in consequence ofbthss on the shoulder giving
way, the pouch fell to the ground; witness thereaged to his horse, which during the
affray, had leaped the fence, and was standingdrrdad; on going away, prisoner
presented his piece, which he had re-loaded, arkinghaise of the most deadly
threats to shoot him, snapped it two or three timéimess returned to Long Bottom,
and from thence to Sydney, and was confined inHbepital for eleven days, in

consequence of his wound.

Two witnesses were called by the name8ATES and MACKINTOSH , who
captured the prisoner in a hut; and they spokdefdietermined resistance he made.
A pistol was found on him, which McNally swore wiais, as it was marked 64, the
number of his horse appointment.

The evidence adduced for the prosecution, wanghn a clear and positive manner.
The learned Judge then summed up, explainirtigthieaColonial Act, 11th Geo. 4,
No. 20, authorised the apprehension of all suspgcmersons found with arms on their
hands. The prisoner at the bar was charged uhde&tatute with a capital offence. It
was for them to consider whether that charge haah lsebstantiated by the evidence

by witnesses for the prosecution.[2]

The Jury then retired for a short time, andmetd a verdict of Guilty.

The Judge immediately passed sentence of daatie@risoner, and advised him to
make his peace with an offended God, by contriind sincere repentance, as there
were no hopes of mercy for him in this world.[3]

A more hardened wretch, though only twenty oe&ry of age, was never put to the
bar. On leaving the dock, he desired the constabletch him some peaches. This is
the same man who was convicted yesterday, withrSwiithighway robbery.[4]

[1] See also Sydney Gazette, 20 February 1834;ralisst, 21 February 1834. For
another apparent prosecution under the Bushraghgee R. v. Maroon and Inglis,
Sydney Gazette, 12 May 1835.

[2] This was apparently a reference to the Bushranging Act (1830) 11 Geo. 4 No. 10. Section
3 of that Act provided that when a person was found on the roads or elsewhere with firearms
affording suspicion of intention of robbery, that person could be apprehended and taken
before a magistrate. The onus was on the arrested person to disprove the intention. The Act
was in force only two years, but was regularly re-enacted. On the 1832 re-enactment, see R.
v. Ryan, Troy and others, 1832. The Australian, 9 March 1832, opposed that renewal.

The Act was renewed twice in 1834 (see 5 Wm 4 No. 9), but Burton J. stated that the Act was
repugnant to the laws of England. His protest and the reply of Forbes C.J. are reproduced
below.

The Australian, 3 June 1834 recorded Governor Bourke's argument in 1834 for the second
renewal:

I have lately had occasion to call your attention to the Colonial Act of the Governor and
Council (11 Geo. IV. No. 10), for suppressing Robbery and Housebreaking. The Council then
considered the necessity for renewing the Act to be clearly established by the Reports from
the Magistracy laid upon your Table, but extended the duration to the 31st August only, with
the view in the mean time of maturely weighing whether any, and what alterations might be
effected in its enactments, to remove as far as should be found practicable, without defeating
the purpose of the law, the objection made to it by the Judges on account of its repugnancy to
the law of England. A Bill now to be laid before you modifying some of the provisions of the
11 Geo. IV. No. 10, and asserting the necessity for its enactment in terms more suited to the
present comparitively [sic] tranquil state of the Colony than those which are found in the
preamble of the Act now in force. Whilst it must be admitted however, that the necessity of
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the case can alone justify the Council in passing a law at variance with the law of England, it
should be borne in mind that the state of society in this Colony, so widely different from that of
the Mother Country, does not permit a perfect similarity in its laws to be at all times preserved.
If it be alleged that the provisions of the Colonial Act against Bushranging are altogether
dissimilar to the law of England, it must be also allowed that there have been periods at which
by the repeal of the Habeas Corpus Act and by other restrictive measures, the state of the law
in England has varied essentially from its ordinary free character. It cannot then be said to be
repugnant to the English Constitution to enact laws restricting the usual liberty of the subject,
when the public safety demands the innovation. In the present mixed state of the population
of New South Wales, it is required to give ample protection to His Majesty's free subjects,
although in order to afford this protection it is at the same time necessary to subject them to a
restraint unknown to the ordinary administration of English law. This necessity is now
declared to exist, and will exist in some degree or other as long as the population of the
Colony continues to be of this mixed description. The Bill now to be presented varies little
from that which it is intended to replace. | recommend its being sent to a sub-committee for
report."

The Bill was sent to a subcommittee of the Legislative Council, which unanimously
recommended its renewal after considering a report from the magistrates. See Bourke to
Stanley, 15 September 1834, Historical Records of Australia, Series 1, Vol. 17, pp 520-521.
The Australian continued its opposition to the legislation: Australian, 6 June 1834, and on the
legislative history, see Australian 11 April, 17 June and 4 and 8 July 1834. On the
background to the bushranging legislation, see C.H. Currey, Sir Francis Forbes: the First
Chief Justice of the Supreme Court of New South Wales, Angus and Robertson, Sydney,
1968, ch. 39.

[3] According to the Sydney Gazette, 20 February 1834, Forbes C.J. stated: Prisoner at the
bar - you have been convicted this day of a determined attempt to murder, by shooting at a
policeman, who was endeavouring, in the exercise of his duty, to apprehend you. You were
also convicted yesterday before me, of a highway robbery, committed under violent and
daring circumstances. This is therefore the second capital offence of which you have been
convicted within these two days. Young as you appear to be, it is necessary for the public
welfare, that your wicked career should be stopped, and | have therefore the painful duty to
discharge, of pronouncing upon you, the sentence of an ignominious death. It becomes my
task also, to warn you, that the determined nature of your crimes, does not warrant me in
holding out to you the most remote prospect of clemency from the government. Let me
entreat you therefore, not to employ the few remaining days of your existence, in careless,
and hardened indifference of your approaching fate, but earnestly to seek the welfare of your
immortal soul, by due penitence to that offended God, before whom you must shortly appear.
His Honor then passed sentence of death upon the prisoner in the usual manner."

The Australian, 21 February 1834 added a further detail: “"While prisoner was being removed
from the dock, he with utmost nonchalance handed sixpence to a constable, and desired him
to purchase 6d. of peaches, and to let them be good!"

[4] See R. v. Elliot and Smith, 1834. Elliot was hanged on 6 March 1834: Sydney Gazette, 6
and 8 March 1834; Australian, 7 March 1834. He tried to appear “"game" and declared that
the policeman had shot at him first.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 24/02/1834

Supreme Court of New South Wales

Burton J., 21 February 1834

Friday. - Before His Honor Judge Burton, and atilily Jury.

JAMES SHIELD, WILLIAM FITZGERALD, HENRY OBRIEN, ST EPHEN
FITZGERALD, EDWARD LYNCH, and EDWARD CARROLL , were indicted
for the wilful murder ofJOHN HUGHES, on the 25th day of December, 1833, with
a piece of wood of no value, inflicting sundry wadsrand bruises, of which he died.
The first count charged Shield as principal, arel dthers accessaries; second count
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charged Stephen Fitzgerald as principal, and therstaccessaries; and the third
count charged Edward Carroll as principal, andotiers accessaries.

Messrs. Allen and Nichols, for the prosecuticaned Messrs. Therry and Williams
for the prisoners.

CHARLES LEONARD deposed that he was in company with Hughes on
Christmas day, and had been drinking with him thg loefore; Hughes did not return
to his master's, and witness went to Blackwattleai@p, to persuade him to come
home, but he refused to do so until the eveningherplea of being dirty; they then
went to the Sportsman's Arms, where they met ®RINIS, or, as he is calledBilly
the Bull;" they sat there some time, when word was brotigiita man by the name
of Walker, an acquaintance of witness, was Killedairow at the Spinning Wheel;
they all three immediately went towards the spotg& him away, the witness
stopping about five minutes at the Lame Dog, t@p sind leave his clothes; the first
thing he saw on arriving at the Spinning Wheel, Waghes fall, but he could not see
from what cause, as there was no person near enougtiike him with a stick;
witness was struck down himself by some persorés waas insensible for some time;
he was taken to the Hospital to get his head ddessel on his return, he saw Hughes
lying dead, under the verandah of Mr. Flynn's houee did not see any stick in
Hughes' hand when he went into the Lame Dog, buiadeplenty of time to procure
one whilst witness was stripping.

SILAS PEARSON deposed that he lives opposite the Cheshire Chess¢he
Parramatta road; he was returning home from Sydmeyhristmas evening, and
when he got near the Spinning Wheel, about eigtibak, he saw a man standing
opposite the house with a piece of railing overdtisulder; he saws several persons
standing near the door, and some in a paddockebhedhlames Shield, the man he
first saw, or, as he is called “"Tom the Pipergdllgnge the people in the paddock to
come out and fight, and he would make miserable aighem; one of the men then
came out, and told the prisoner he would fight lfirhe would put down the rail;
several other persons then joined them, and the felefrom the blow inflicted on
him, and was carried away; Shields afterward stdwkn another man, and called
out to Carroll to come and finish him; Carroll stkthe man several severe blows on
the head and breast; the prisoner then pursuetdexnoin, and struck him down, and
beat him unmercifully; witness went towards thd lasn that was struck down, and
found from the gurgling noise that was in his thydlat he was alive; he asked the
people why they did not lift the man up, or he wbbe choked with his own blood;
one of the persons present, said, that if hendidmake off, they would choke him
also," witness immediately rode off to Sydney, &id Mr. Jilks at the Police-office,
what had occurred; constables were sent, and ShmldCarroll were secured; the
only two of the prisoners at the bar, witness coddahtify as being present.

JOHN SHEPHERD deposed that he was at the Spinning Wheel on teeimy of
the row, in company with a man by the name of Cacéy and saw Hughes lying
dead; Cochrane also, was struck down, receivingessgwere blows from Shield and
another.

ZACHARIAH PAMMENT remembers seeing Stephen Fitzgerald at the Sginnin
Wheel, and saw him throwing brick-bats. This ewitke corroborated what was
before stated.

JOHN COCHRANE stated the same.

CATHARINE KEITH examined - That she was near the Spinning Wheel on
Christmas Day; saw Lynch, one of the prisonerdiatoar, strike a man by the name
of Bennett several times, and also received a hlenself on interfering.
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James Barnes was examined, but his evidenceetaxactly clear.

The Judge here ordered that William Fitzgeratdl &enry O'Brien should be
discharged, as there was no proof against them.

Dr. BLAND examined - Deposed that he was called in to sedddy of Hughes,
and found a wound in the forehead, and a contusienthe left ear; considers that he
died of sanguineous apoplexy, which might be predulby a violent blow on the
head, when deceased was in an excited state.

Several witnesses were called on part of prisprimit their evidence was not strong
enough to shake the testimony of witnesses foCtloevn.

The learned Judge then summoned up, and statdee tJury that there were two
material points for their consideration. The fings, whether John Hughes met his
death in the way and manner laid in the informatemnd secondly, whether James
Shield gave the blow, the others aiding and algttifhe act of one in this case is the
act of all, inasmuch as they were all present atrdw, and have been identified by
several witnesses, as using great violence towaeweral persons. If the Jury
considered that it was a drunken affray, the pesemmust be found guilty of
manslaughter; but if they thought that the affragswot a drunken row; but arising
from malice aforethought, then their verdict muet guilty of murder.

The Jury retired for about 10 minutes, and reddr a verdict. Guilty of
manslaughter.

The Judge then addressed the prisoners, andheid that he had come to the
conclusion, that he ought to pass sentence imnedgiabn seeing the immense
concourse of people in the Court, who had beenmitagether by the interest which
this trial had excited. They had been convictech afrime very near murder. The
sentence of the Court, therefore, was, that theylshbe transported for the term of
their natural lives. [*]

See also Sydney Gazette, 25 February 1834. Thé&ralas, 24 February 1834,
reproduced the Herald's report in preference to dfidats own reporter. The trial
judge's notes are in Burton, Notes of Criminal Gastate Records of New South
Wales, 2/2413, vol. 10, p. 105. Some of the dedatgiwere convicts, and some free.
[*] For a comment on the sentence, see Australdriebruary 1834.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 25/02/1834
Supreme Court of New South Wales
Burton J., 22 February 1834
(Before Mr. Justice Burton, and a Jury of Militadyficers,)
SARAH McGREGOR and MARY MALONEY  were indicted for the wilful
murder of CHARLES WALDRON, Esqg. at Springhill, Illawarra, by violently
throwing him on the ground, and beating him onhbad and face with their clenched
fists on the 14th January last, from the effectaloich he died on the 28th following.
A second count charged Sarah McGregor with infigtithe injuries, and Mary
Maloney with being present, aiding and abetting.
The Solicitor General stated the case. Mr. Rdefended the prisoners.
Mrs.JEMIMA WALDRON being sworn, said the deceased Captain Waldros, wa
my husband; on the 14th January last, | reside8painghill, lllawarra; my family
then consisted of my husband, myself, and tweliden, nine of whom were living
with us; the prisoners were our assigned servams,had been with us only eight
days; my husband had lain rather later than usaahat morning, but he went out
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about half-past 7 o'clock, to give some directibmtghe men on the farm; he returned
in about half an hour; it was the first morningddhventured from my bed since my
last confinement, and my husband felt rejoiced edirgy me rejoin the family
breakfast table; shortly after coming out of mysdirg room, | observed that the
verandah had not been washed; my husband was ittiag ® it, smoking his pipe,
which he had been recommended to do by his medibaser; the two prisoners were
to have performed this duty alternately, in ordet tit might not fall too heavily on
one; it was the duty of Sarah McGregor to washviiiandah on that morning; she
was putting wood on the parlour fire; | said to,H&arah, the verandah has not been
washed this morning; she answered, it has; Maryh&} came into the parlour at the
moment, and | told her also that the verandah lideen washed; Sarah observed,
yes, Mary has done it; | said to Mary Maloney, | miut call you to account for not
doing it, as it is not your duty, but Sarah's; nuslhand overhearing what passed,
called out, Jemima, don't let them persuade ydast been done, as | will take my
oath water has not been on it; he then called Niajoney into the verandah, and
said, look at the ashes which | knocked out of mpe past night, and the carpet upon
which | placed my feet; she replied, those arethetashes of your pipe but of mine,
as | was washing the place; she then commencethdis¢ horrid imprecations, and
calling Capt. W. a b--old soldier, said, “"'may hdad--b--you all in the house; my
husband then said, this is not language for meyfamily to hear, and he followed
her out towards the kitchen, which is detached ftbenback part of the house, by a
small yard between them; by this time, Sarah McGrdmd got up from the parlour
fire, and | smelt spirits upon her; | asked hempeesing it, but she denied having
drank any, and went towards the kitchen where Maajoney was making a great
noise; | followed to the back hall door, and saw hugband leaning with his right
arm against the kitchen door, and holding his ipleis left hand; he said, Mary you
shall go to the Beach, meaning the Police Offic& asusually called; her language
was at this time a continuation of the most hocudsing; Sarah said, if Mary goes |
will go too; we came together, and we will go tdget Cat. W. replied, Sarah you
have done nothing to induce me to send you, andslgall not go; she said, | will, and
you shall see that | will give you reason to sere] she then rushed at my husband,
and struck him with great violence on the rightesaf the neck; he fell immediately
on his left side; there was a descent of abouhé&Hes, where he was standing, and he
fell with great force on some rough stones, withichhthe yard is paved; Mary
Maloney then followed him up, and struck him repdit with her clenched fists,
while he was lying on the ground; the hat whichhlagd on was much bruised in the
fall; they both repeatedly struck him in the facel meck, with all the force they could
command; he could not extricate himself, and | a¢paly called out to the men about
the place to come and help him, but none camepfvaur men, named Rawlings and
Logan were unloading wood from a dray at the bddhe house; from the noise of
the women, and the cries of my children who flockeaund me, these men could not
perhaps have herd the call of my husband, but test have seen him lying on the
ground, and they did not come to save him from fthg of the women; my son
Charles, who is 12 years of age, came from an @idgiservant's hut, to his father's
relief; | was making a feeble effort to go towatdsn, but by this time he had risen
from the ground; two more of our men who were inaak shop under the same roof
as the kitchen, and who must also have witnessed wadturred, came at last to my
repeated calls for help, and one of them, a caepelatid hold of Mary Maloney; my
husband then came towards the hall door; his agi)sab he attempted to raise them;
| said my dear, you are hurt; he looked at me witfixed stern countenance, and
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feebly answered, oh! no; | then said to Mary Mailgn@®u vile and wretched woman,
what have you done to my husband; she replied,callune a wretch, do you know
what a wretch is? and immediately turning roun@, skposed her person to my view,
that of my husband, our family, and servants; ¢l say dear, | shall never be able to
look up again in presence of the men on the farjnhusband said come in, and shut
the hall door; he placed our men servants rounchthese, to prevent the prisoners
offering us farther violence; the prisoners wereaimmost ungovernable rage, and
made use of the most dreadful language, such ad hbaver before heard; they both
wished short life to the b--old soldier; they atsalled my husband a b--old b--; the
men might have prevented the blows he receivechergtound, if they had jumped
from the dray; | perceived an instant change inhmgbands eyes; | saw no marks of
violence on the head, but | knew at once that he sesiously injured; the prisoners
called out, we will have our clothes, and Sarah kgGr made her way to my
daughter's bedroom window, in which she broke tipaees of glass; my daughter
jumped from her bed, and begged for her life, andnl order to pacify their rage
ordered their clothes to be given them; my husbamote a few hurried lines to
CaptainALLMAN , the Police Magistrate of the district, who caramarkably hasty;
he also dispatched a short note to a neighbour d/&HOUBERT, who came to our
assistance; my husband said, "is the tea madewgva cup, for my tongue is dry;"
| was handing him the cup and saucer, when he Sdiemima, my head is falling,"
and | immediately perceived his head to be violestiaking; the right side of his
mouth was contracted towards the eye; he also S&dk at my hand - | can't touch
the tea, and | then saw that the whole right side paralysed; this sensation came on
about 25 minutes after the assault took place, ismdediately after the messenger
was dispatched for Captain Allman; his voice wapenfect; the prisoners threatened
to run the b--old soldier through with a carvingfénand | therefore sent one of the
men into the kitchen to secure the knives, whicls dane; my husband by this time
could not move; he did not complain; he seemedatee mo inclination to speak; |
spoke to him repeatedly, bur [sic] he did not ansmwe; when Captain Allman, came
the tears came in my husband's left eye, but notieeiother; the entire right side was
dead; he faintly articulated; “~“my dear friend avb not a hand to give you," when he
feebly raised his left hand; Captain Allman wentsexure the prisoners; after they
had gone | put my husband to bed; Captain Allmansad a medical man to be sent
for, and Dr.MONTAGUE GROVER arrived about noon; my husband had not been
as well as usual for some time, but he was nobtssly indisposed; Dr. Imlay had
before recommended smoking; he was not in an inftate of health; he was 53
years of age; he had never before been affectddpaialysis; he was an active and a
healthy man - none in the colony more abstemiond,reot given to sudden bursts of
passion; he was the best of husbands, fathersyrasders; he was not in a great
passion with Mary Malony, but on the contrary wasycalm; | saw no blood, nor
any external injury on his head; he continued state of continual dosing; there was
no noise in his throat, but a redness and swedimghe left side of his face and head;
he continued in that state until the 28th of thenthpwhen he expired a little after 4
o'clock in the afternoon; he never left his bedrfrthe 14th, and his articulation was
imperfect, and only occasional ever after; he seleomy once during his illness
perfectly to recognise me, and he then spoke o€ildren, for whom he hoped the
Lord would spare him for a few years; he knew faisecrequired great attention, and
great assistance, and he therefore sent fotNItAY , who arrived eight days fatal
occurrence; he seemed to know Dr. Imlay whose rf@mmonounced imperfectly.
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Cross-examined by Mr. Rowe - The kitchen islmnleft side of the back hall door;

it is about 24 yards from the verandah to the kitghthe door and window of which
were wide open, and fastened back; my husband taasgisg at the door with his
pipe in his left hand; James King was in the wonks which is only temporarily
separated from the kitchen; he is a carpenter,ranst have heard and saw all that
passed, but he did not give any assistance; thase nothing to prevent my both
hearing and seeing all that happened; | did nothé®eraise his clenched fist; if he
had done so in the position in which he was stapdimust have seen it; he never
entered the kitchen door, nor did he make use wfilaor provoking language; from
the very great rage the prisoners were in, | jutigg must have been drinking spirits;
I never quitted my husband's side; the fall wasisreft; and the paralysis was on the
right side; the blows were given with the greatass$sible violence; he was lying at
least ten minutes on the ground; there was a brsédis right thigh extending
towards the hip; the prisoners had no shoes omedtirhe; | never knew my husband
to lift his hand to a servant since | married hime; did not attempt to strike Sarah
McGregor.
(Mrs. Waldron gave her tedious testimony in an iesgive and distinct manner, and
her coming into Court in a deep mourning dressh Wwér infant in her arms, tended to
increase that sympathetic feeling, which the méiahcdetail seemed universally to
excite.)

The testimony of Mrs. Waldron was mainly corrodied by that of her son; with
this trifling exception, that his father betrayetiglt symptoms of anger and
excitement, two or three days prior to his deceashearing mention of his son being
about to be sent on horseback for some meat. @pptostheir joint evidence, two
witnesses who were produced for the prosecutiorgresvpositively that Captain
Waldron repeatedly called the two prisoners d--bBrad threatened, and even shook
his fist at them; these men, howevaNI(LIAM WADE , andJAMES KING) were
the two who were at work in the carpenters'; shdple the assault was being carried
on, and who refused to come to the assistancesuofrttaster.

Francis Allman, Esq. being sworn, said | am é&@Magistrate at lllawarra; | was
sent for hastily to Captain Waldron's residenceghenmorning of the 14th January; |
arrived there about half-past eight o'clock; Captd&faldron and | were brother
Magistrates; | found him lying on a sopha [sichis parlour, in a very agitated state;
he had lost the entire use of his his [sic] rigdeswe were old brother officers, and
he shed tears when he saw me; | advised a Medicdlegnan to be sent for; the last
time | heard him speak, was | think, the day befusedeath; he faintly articulated
“Allman,” on my presence being announced to hitopk the affidavit of service of
the subpoena in this case, on Dr. Montagu Grovdg hot know the reason of non-
attendance; | believe his wife is considered iryiaglstate.

[The witness Grover was three times called on bigpsena, and not answering, an
attachment was granted against him.]

This closed the case for the prosecution.

On being called on for their defence, the prsollcGregor handed in a written
statement, which was read by the officer of ther€oli was to the effect that reports
of a most injurious tendency, had been industroesigulated to their prejudice,
respecting the injuries they had inflicted on thasiceased master, but they entreated
the gentlemen of the jury to dismiss this from thaminds, and dispassionately to
weigh their case, which they reposed with configeinctheir honour and integrity.
Francies Allman, Esq. being recalled by Mr. Rowaids saw Captain Waldron
frequently after his illness; almost every day dgrit, and sometimes twice a-day; he
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never spoke to me after the first day, except emoitcasion | have before mentioned;
from the seventh day of his illness, | did not emt@ the slightest hope of his
recovery, the deceased was a very thin spare mam bf opinion he could be
provoked to sudden and violent bursts of passienwhs the very contrary of an
intemperate man in his living; he was a most hungoe man; there were no marks
of violence whatever on the head; Dr. Grover atehnithe deceased on the first day of
his illness.

Mrs. Waldron recalled by the Court - | did neave my husband from the time |
first say him on the ground, until I got him inteethouse; he never after walked either
in the yard, or the garden; what the witnesses Wadk King have sworn in this
respect is absolutely false.

This concluded the prisoner's defence.

Mr. Justice Burton proceeded to charge the ji#igs Honor stated, that he lamented
there was not the evidence before the Court, ofrthdical gentleman who attended
the deceased in his illness. The law officerdhhef@rown however, were not to blame
for this circumstance; as they had done their utriwoprocure his attendance. It was
usual, in cases of murder to have the evidence wfedical man, but he did not
apprehend that it was necessary. He would howssad over his notes of the
evidence, and in the mean time send for a surgebasev opinion he would
recommend the jury to hear, before they arrived abnclusion in the case. With
respect to the facts of the case, as they borbeolatv of murder, he would inform the
jury, that if the death of a human being was oar@sd by violence inflicted from any
unreasonable revenge of an expressed, or impliedopation, the act amounted to
the highest degree of culpable homicide. There avease on record in a book with
which every member of the legal profession was eosant, of a boy having been
taken by the owner of a field, in the act of steglwood from it, who inflicted the
severe punishment of tying the lad to the tail afaat, and dragging him over the
field. Death was the consequence that ensuedthendaw judging the correction
used, as an unreasonable mode of revenge, thedeffewas held to be guilty of
murder, and he was executed. His Honor mentiohe fact, to direct the jury,
should they arrive at the conclusion that a caggr@focation had been established.
The learned Judge then went through the whole efethdence, commenting upon
such parts of it, as had a direct bearing on tke.ca

It being intimated that DHOSKING was in attendance, Mr. Justice Burton stated
to that gentleman the particulars on which the €mquired his professional opinion,
but the jury interrupted His Honor, and hinted thia¢y could decide without the
evidence of the medical gentleman.

Mr. Justice Burton - | take it upon myself tacoenmend the jury to receive the
medical opinion of the person who has been providedhat purpose. His Honor
then again read over his notes of the evidenceeo§ymptoms which appeared in the
deceased's case.

Mr. PETER HOSKING, being sworn, said - | am of opinion that the é&ssof the
deceased's tongue merely indicated fever in thesysvithout having any reference
to the paralytic affection under which he was latoay paralysis might have been
induced by anger, or by other cause of mental exant; | collect nothing
extraordinary from the vomiting of the deceasedicWHollows in cases of paralysis
arising either from external injury affecting thealm, or by the natural rupture of a
vessel, with effusion of blood on the surface @& bnain; a blow must be sufficiently
severe to rupture a blood vessel in or upon thénkmacause paralysis; paralysis
arises from compression, not from concussion obtiaén; | never knew, nor heard of
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a case of paralysis induced from concussion obtaé; compression may arise from
fracture of the skull, or from the natural ruptuwe a blood vessel on the brain;
paralysis cannot occur in my opinion, except inesaghere the brain is materially
injured; | cannot conceive that paralysis couldeafrom a blow, of which there was
not considerable marks of external violence; | dbaonceive that paralysis could be
occasioned from a blow, which did not manifestlifsentil 25 minutes after the
injury had been received.

Cross-examined by Mr. Rowe - | do not conceha & person could be cool, and
collected for 25 minutes after the infliction obdow sufficient to cause paralysis; a
person so situated, must have suffered consideextkrnal injury; cases of this
nature require the patient to be kept with the thoare and quietness; disturbance
might increase the symptoms; it might induce atgreaffusion of blood from the
ruptured vessel; anger or excitement after pasalysght aggravate the symptoms,
and produce fatal consequences.

Mr. Justice Burton suggested to Mr. Rowe thatélwas no necessity to protract the
present investigation, enough had perhaps beer@rav the object. His Honor then
left the case for the consideration of the juryediing them not to decide hastily, but
to weight the case with deliberation.

The jury retired for about a quarter of an haund returned with a verdict of Guilty
of Murder, but recommended the prisoners to mewoythe ground, that when they
committed the offence, the fatal effects were mottemplated. [*]

The learned Judge told the jury, that if thegm@on was formed that the death had
ensued from the unlawful and unprovoked violencehef prisoners towards their
master, he was of opinion that the crime amounteithé legal definition of murder.
But he would advise them to reconsider their verdand say whether their
recommendation coupled with his explanation woelduce the offence to the milder
one of manslaughter.

The jury persisted in their verdict, which wasarded.

The Solicitor General, having prayed the judgnoéithe Court.

Mr. Justice Burton passed sentence of death tip®rmprisoners, awarding public
execution on Monday morning next, and their bodieebe delivered to the surgeons
for dissection.

On the sentence being pronounced, the prisodordy loudly denied all intention
to murder the deceased, and put it to the JudgeJang whether two unarmed
females could have foreseen the awful consequesicé®ir attack. The prisoner
McGregor dissolved in tears, and pleaded pregnaitwey were then removed from
the bar.

His Honor ordered William Wade and James King, ttem@d committed to take their
trials for wilful and and [sic] corrupt perjury.

The trial excited a lively interest, from the cirnestance of the accused, being young
women of prepossessing appearances, one of theacbfmildness of countenance,
as to render a conclusion of her disposition to minso horrid a crime quite
irreconcileable [sic]. The Court was crowded teess, and the adjournment did not
take place until 8 o'clock.

See also Sydney Herald, 24 February 1834; Austalk# February 1834. The
judge's trial notes are in Burton, Notes of Crinhi@ases, State Records of New
South Wales, 2/2413, vol. 10, p. 145.

[*] The Australian, 24 February 1834, said that the jury returned a verdict of guilty with a
recommendation of mercy. After reporting that the foreman told Burton J. that the reason was
that the fatal result was not contemplated, the Australian stated: “Judge Burton wished to put
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the Jury clear upon one point, if they considered the blows were given without provocation,
and that they caused death it was murder as the law presumed the animus in the act; if they
considered the blows had been given and were not more than any provocation that might
have been received, then it would only amount to manslaughter; but if they were of opinion
the blows had not been given, or if given, were not the cause of the death in that case they
must acquit the prisoners." The jury then reconsidered their verdict and pronounced both
prisoners guilty.

Attached to the judge's trial notes (Burton, Notes of Criminal Cases, State Records of New
South Wales, 2/2413, vol. 10, at p. 145) is the following letter addressed to ~"My Dear Judge™:
“You will pardon me for enclosing to you a Petition which | received late last night from the
Jury of yesterday - the Medical Man being mentioned in it | feel should not be discharging a
duty were | not to observe that | am credibly informed the whole of his Deposition went to
shew that the Death of Capt: Waldron was occasioned by, - not the act of the Prisoners in his
case but - the bursting of a blood vessel in the head subsequently.

““Shall | leave the Petition in your kind care, or should | cause it to be presented? In adding
that you may command me to wait upon you at any moment if necessary, - which | shall
consider a Pleasure, - Believe me in the Honor | feel in subscribing myself My Dear Sir, yours
very sincerely and obediently,

“Thos. D. Rowe"

The Australian of 24 February 1834 thought that the verdict was wrong, and that this was
manslaughter at most.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 25/02/1834

Burton J., 24 February 1834

MONDAY, FEBRUARY 23th,

[*] As it often did, the Gazette had the wrong datee 23rd of February 1834 was a
Sunday.

About 12 o'clock, Mr. Justice Burton took his seatthe Bench, and Sarah McGregor
being placed at the bar, His Honor observed, that grisoner having pleaded
pregnancy in rescue of execution, sentence of wivé pronounced against her on
Saturday, a jury of matrons had been summoned;daedted that they should be
sworn forthwith. Mrs. Curtis (forewoman), Mrs. Leime, Mrs. M. Byrne. Mrs. S.
Byrne, Mrs. Gordon, Mrs. Chandler, Mrs, Bolton, Mtsvey, Mrs. Bayley, Mrs.
Hawthorn. Mrs. Carroll, and Mrs. Dowling, were theworn to ““search and try the
prisoner at the bar, whether she was with chilchat;, and thereof a true verdict to
give, according to their skill and understanding."

His Honor having told them that they were sworririothe simple fact, whether or
not the prisoner was enceinte, they withdrew tguhgroom, where the prisoner was
sent to them, and in about half an hour returnésl @ourt, with a verdict that ““the
prisoner was with child, but not with quick childlih answer to some questions from
the Court, the forewoman observed, that it woutginee a fortnight or three weeks to
decide the case. His Honor then told the jury th@dccustomed as they were to
public duties of this nature, they had returnedeedict which the Court could not
receive. They had better therefore again retirgl ke into their consideration,
whether the prisoner was pregnant at all or nbthe former, they would humanely
give her the benefit of any doubt they might emiert After a further absence of
about 20 minutes, the jury returned into Courtdifig that ““to the best of their
opinion, she was not with child." His Honor havirtlganked them for their
attendance, and informed them that an order wowadenout for their expenses, they

were discharged.
See also Australian, 28 February 1834. On the same date, the Australian claimed that this
was the first time a Jury of Matrons had been empanelled in the colony. A woman named
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Ann Sheridan was subsequently placed in the stocks for six hours for getting drunk and using
violent language to one of the Jury of Matrons: Australian, 28 February 1834.

On 27 February 1834, the Sydney Gazette reported that ~"The two women Maloney and
McGregor, who were convicted on Saturday of the murder of Captain Waldreon, and ordered
for execution on Tuesday morning, did not suffer according to the terms of their sentence; the
Sheriff arriving at the gaol on Sunday morning, with a respite deferring their fate until to-
morrow. A very considerable degree of interest has been excited by this case, many persons
being of opinion, that the justice of the case would have been fully met by a verdict of
manslaughter. The conduct of M'Gregor since her condemnation, has been penitent and
becoming; but it is to be lamented that her wretched companion continues to manifest the
most disgusting levity." The Executive Council decided that they should be respited until the
King's pleasure was known. It recommended that they should be imprisoned with hard labour
for three years: Australian, 28 February 1834; and Bourke to Stanley, 26 February 1834,
Historical Records of Australia, Series 1, Vol. 17, p. 379.

The governors had discretion to exercise Crown mercy on behalf of all prisoners sentenced to
death except those convicted of murder or treason. In the latter cases, the final decision had
to be made by the King on the advice of the British government: see Historical Records of
Australia, Series 1, Vol. 12, pp 644-645; correspondence between governor and judges,
1828, Chief Justice's Letter Book, Archives Office of New South Wales, 4/6651, pp 190ff.; and
see R. v. Dwyer, Kinnear, Madden and Blewit, 1825.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

DOWLING, 25/02/1834

Dowling, Proceedings of the Supreme Court, Vol. 8&te Records of New South
Wales, 2/3266

Forbes C.J., Dowling and Burton JJ, 24 Februaryi183

[p. 163] The prisoners were tried on the 22nd ibsfore Burton J. for the wilful
murder of CHARLES WALDRON Esq at Spring Hill by casting & throwing the
deceased upon the ground, & with both their handkirgg him on the head &
shoulders, thereby giving unto him divers mortauwds, bruises & contusions in &
upon the right side of the head & shoulder, of \Wwhie languished from the 11th until
the 20th January & died.

There was evidence that the prisor. had throwrddeeased down on the ground, &
that while down they struck [p. 164] him with repshblows. He afterwards arose,
& being ill, he went to bed, apparently affectedhmparalesis & died on the 20th
January.

There were no external markings of violence orhlead & shoulder as alleged in the
indictment - no wounds, bruizes, or contusionsiskefit to cause death. No surgeon
was examined to shew that the violence used bytiseners was sufficient cause
death, & the case was left to the jury to presumaé the death arose from the casting
& throwing & the blows given by the prisoners, &thfound the prisoners guilty of
murder but they were recommended to mercy on tbengr that probably they did
not contemplate the fatal consequences.

The Judge reserved the case for the considerdtiois brethren.

[p. 165] The Judges were unanimous that whetheiptise. contemplated the fatal
consequences of their act made no difference #ettegality of their conviction. - It
was no less murder, -- though the consequencelseafitlegal act might not have
been anticipated.

Forbes C.J. thought the case properly left to tig, & was of opinion that there was
no need to prove that the Deceased was, as allegeshded, bruized & contused on
the head; but he thought the conviction not satiefy for want of sufficient evidence
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of the surgeon, that the death was really occadibyehe acts of the Prisoners; for as
he died of apoplexy, non constant, but it mightb®tural disorder.

[p. 166] Dowling J. | am of opinion that the pnigys ought to have been acquitted,
there being no constat of evidence, to shew clagady the death was occasioned by
their acts. First | apprehend, that the allegatibat the prisr. had given by the means
alleged, divers mortal wounds, bruizes & contosiin & upon the left side of the
head & shoulder of the deceased," was a matefegadlon, requiring proof, because
it went to shew primia facia, that by reason offsmounds, bruizes & contusions
death had ensued; & secondly a malto fortiori, thate ought to be clear & distinct
proof that the proximate cause of the death, wasviblent acts of the Deft, though
there were no actual wounds, [p. 167] bruizes &wsions as alleged.

Burton J. himself seemed to doubt the proprietthefconviction, &

It was agreed that he should state the opiniorikefludges upon the case, when he
came to report it in the Executive Council.

A surgeon, who had been subpoened, but was prevé&om reaching Sydney time
enough to attend the trial, by an accident to luisséy, produced an affidavit after
conviction, stating that in his opinion the decebkad probably died from apoplexy,
he having a predisposition to that disorder, & fihatis opinion there were no marks
of violence externally sufficient to have causedttie

The decd had been buried without an Inquest [MY ITALICS; COMPILER] & the
widow would not allow the surgeon to [p. 168] oges head.

It was understood that the prisr. would be recondudrto the crown for a pardon.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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AUSTRALIAN, 10/03/1834

Forbes C.J., Dowling and Burton JJ, 8 March 1834

Mr. Therry begged to take the opinion of the Coont the case oSTEPHEN
FITZGERALD , who had been convicted during the late crimimsisgons, and was
now on board the hulk, about to be sent, as heimfasmed, to Norfolk Island. He
was free when tried, and according to the Act odir@d - - - - - -

The Chief Justice observed, that when free men wentenced, the Judges made a
practice of sentencing them merely to be transdo@ed they were then sent away
under the provisions of the law, - in case of cotsviagain convicted, they always
added to such Penal Settlement as His Excelleregthvernor should be pleased to
appoint.

Mr. Therry said this was a peculiar case, for thesomer had originally been
transported, had become free, and went home, wheackad returned as a free
emigrant. The words of the Act were persons who &aived free in the Colony,
now he had arrived free.

Mr. Justice Burton stated he would write to the &ower at the rising of the Court, as
he had tried the prisoner, to prevent his being ®eNorfolk Island.

[*] On 8 March 1834, the court also had to decideethher to detain a convict on
board the hulk rather than sending him to Norfslahd. His evidence was needed in
atrial. The court ordered that he be examinetate esse rather than the detention
being ordered. The Sydney Herald, 10 March 18®6nted the prisoner as being
Stephen Fitzgerald. The Australian, 10 March 1828pprted the name as Edward
Carroll, the cases concerned being against a deftmalled Fitzgerald. The Herald
seems to have confused two cases, and two disfupdications.
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AUSTRALIAN, 06/05/1834

An aboriginal native namedACKY JACKY , who stands committed to take his trial
for the murder of a white man at Mr. Mossman's familliams's River, arrived by

the steamer William the Fourth, on Thursday. Théodunate black was entirely

naked, and the irons on his legs had lacerated tinem dreadful manner. He

appeared to feel the situation, and cried mosedrytton leaving Newcastle. A

stockman at Mr. Parke's station, on Willlam's Riveas been speared by an
aboriginal.

[1] See also, Australian, 16 May 1834; and seerailiah, 29 July 1834.

On 19 August 1834, the Australian reported a formal fight, with seconds, between two
Aborigines at the cattle market. The newspaper admired the skill and fairness of the fighters.
See also Australian, 8 July 1831 saying that an Aborigine accused of murder at Hunter River,
had arrived in Sydney for trial. Nothing came of it, apparently.

The Australian was sometimes sympathetic to native issues. In its issue of 16 December
1834, the newspaper criticised the Legislative Council of the Cape colony for attacking the
freedom of aboriginal peoples there, and stated that there was “no probability" that the
ancient settlers would establish their boorish sway or that the King would allow the virtual
repeal of the enactment of liberty to the Aboriginal natives.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY HERALD, 08/05/1834

Supreme Court of New South Wales

Dowling J., 2 May 1834

THOMAS CLARKE stood indicted for the wilful murder ofFERGUS
CUNNINGHAM , by shooting him with a pistol, loaded with pow@ed ball, on the
22d March, at Paramatta.

The first witness called wa&/ILLIAM DAVINE . - Remembers the 21st March last;
was coming from Sydney, in company with the decdasdo had a dray, of which
he was the owner, laden with stores; we slept at Kain's that night, and started on
the road on the following morning between 9 andoXfock; there was also a man
namedJERRY NOONUN, who had a horse and cart, besides others; | i ron
the cart, when about a-quarter of a mile from Ksitlie cart upset, in consequence of
coming in contract with a hillock on the road sitl&ll out and was much injured; at
starting, we had had a glass of run each; the dedeand Noonun called in at a public
house at Duck river Bridge, but | believe they madhing to drink; they remained
about 20 minutes; on coming to Lacey's on the tothe hill, | heard Cunningham
say that the people of the house once did him dcgerby obliging him with some
coppers to pay the toll, and he would spend a felkrgys; we all went in there; when
we had been in about three-quarters of an houskédthe girl to allow me to lie
down on the form, as | had fallen and hurt myselgy down and fell asleep; | was
awoke by the servant, who came in, and said, Yeuaapretty fellow to lie there
asleep while your comrade is being shot by a cotestat the door;" | went out and
saw Cunningham lying on the ground; there was @& himough his face, near the
corner of his eye; there was a hole, also, in aisiis breath came violently, | did not
see the prisoner until | saw him at the inquest;dbceased, Cunningham, was an able
bodied man, between 30 and 40 years of age.
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BROWN FAVELL , Esg. - | am a surgeon, and reside at Parramattas riding
along the road on the day in question, when | sagedsed lying on the ground
opposite Littleton's public house; | was callecei@mine the wound of the deceased;
I was informed by the persons that deceased hadbeen dead more than two
minutes; when | first saw the body, there was a mdothrough the head, which
penetrated the brain; it had the appearance ohshgit wound from a large ball.

MARY HOUGH . - | reside near the old turn-pike road; | wasning at my
window when | saw the prisoner pass by and go timopublic house; he afterwards
came out and stood with his back against the fodrthe house; Cunningham came
out also and went towards his bullocks; he had @lgmece of batten in his hand, and
laid hold of his bullocks' horns in a playful mannke then turned round and went
towards the house; he met the prisoner, and tlwogddtce to face for the space of a
minute; Cunningham flourished the batten, but na striking position; the length of
the batten is from my elbow to the tip of my fingprisoner held up his arm with the
pistol and let it off in a moment; Cunningham dregmn the ground, and the prisoner
stepped forward towards the corps, and put his hgndo the back of his head; |
swear the deceased never struck him in my sigtayw the whole transaction; | waited
a moment to see if the prisoner would run; wherehtwwout and said, what have you
done you villain, you have murdered the man; | tibld woman of the house of the
transaction, and said he ought to be secured;aattithe he did not complain that
deceased had struck him; deceased did not strikeérhiny view; from the time they
came out of the house until Cunningham was a dead, rdid not exceed five
minutes; the distance from the public house to nmydaw is not more than twenty
yards; the window was shut, but the door was opiere could not have been any
high words or | must have heard them; | saw theomer at the public house in the
morning in charge of women.

Cross-examined by Mr. Stephen. - | swear theased did not strike the prisoner; |
might have the flat iron in my hand during the tirhaever took my eye off them; the
deceased held the batten like a child; prisoned bplthe pistol instantly and fired it
off; they were only arms length from each othethattime; did not see the batten in
the hands of the deceased when he went to thecksllo

By a Juror. - The window is a glazed window, &ra$ clean on that occasion; | saw
no blows struck; | have three children, my eldedtds 13 years old; the part of the
road on which | reside is not particularly dustye tprisoner did not attempt to run
away; if there had been loud words | must haveddam.

HENRY BELL . - | am servant to Mr. Lacey, my master and | watrehe Irish
Arms, when this occurrence took place; | saw theedsed there; he was neither
drunk nor sober; he was capable of knowing whawag doing; he was called out to
go after his bullocks which were going astray; hgvorought them back and secured
them he returned to the house; all that | saw himkdvas a pot of beer; he went out
again some time afterwards; he had not been alagEne five minutes when the
report of a pistol was heard; | ran out to leara dause, and saw the prisoner in
charge of Mr. Lacey; he ordered me to lay holdhefprisoner, and take the pistol out
of his hand; a constable was sent for, and th@peiswas delivered up to him; | saw
the deceased lying on the ground; the prisonenaiiccay how it had happened.

Cross-examined. - A piece of batten lay besl#edeceased, it was better than a
yard in length, three inches in breadth and halhah in thickness; | saw the prisoner
in the house previous tot he accident; | was inkibehen; some quarrelling might
have happened, but if there had been loud wordsdt ave heard them; | do not
remember seeing Mrs. Hough there; she might haee beere; | know her house; |
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was not aware that deceased had been quarrelimags bcquainted with him; he was
a quiet man not given to drink; whilst in compars Wwas quiet man not given to
drink; whilst in company he was quiet and very abts.

CATHERINE CAVENAGH . - | am an assigned servant to MITTERTON ; |
saw deceased at my master's house on the mornimgthieis death; he came between
9 and 10 o'clock, and was in the house about twoshand a half; | first saw him
after cleaning the parlor and dusting the furnifneas placing some chairs near the
parlor window when | saw deceased coming from hiobks towards the house; the
prisoner walked hastily towards him, and as deckases turning round the prisoner
held up his pistol and shot him. The window was thp prisoner turned round and
looked at deceased as he lay on the ground andightind to the back of his neck;
he still held the pistol in his hand; the windowsaan the ground-floor; | heard no
words - no previous quarrelling; deceased was aboyard and a half from the
prisoner when he fired; they might have had wondslldid not hear them; | did not
take particular notice whether deceased had battkis hand; | did not see deceased
offer to strike the prisoner; | had been about faeeks in Mr. Titterton's service at
that time; | was never in the custody of the presom did not see the prisoner drink
any thing in the house; he was not drunk when | g@vman fall; | ran to the door
and said to the prisoner, oh! you are an unlucky;nhesaid so on account of his
having killed the man; | told the same story at iguest that | do now; | had first
come into Mr. Titterton's from the Factory, wherkad been sent from Mr. Morris's
for one month to the third class; the prisoner mhd attempt to escape, because there
were too many persons about him to let him escdapeguld have been of no use for
him to run; | saw Mrs. Hough on the road; did ne¢ she batten in the hand of the
deceased when he went towards the cattle; did e®iCéark drunk; had a glass of
peppermint; took half a pint of rum from the kitohato the bar, saying he would
take it another time; the prisoner did not hesjtdtet rose the pistol and shot
deceased, the prisoner was not more than two yhstince at the time; if he had not
had his finger on the trigger it could not have gaff; he walked up quickly to
deceased; after deceased fell, the prisoner piniamd at the back part of his head, but
did not complain.

THOMAS LACEY , | live next door to Mr. Titterton's Public-housand was in
there on the occasion in question, | sat with mgkldawards the front; when | heard
the discharge of the pistol, | thought it was sdnaweller discharging his piece, in
order to reload it; I went out and saw deceasedhenground, the prisoner was
standing by him, with a pistol in his hand; | acedihim of murdering the man, and
detained him till a constable took him into custotlg seemed much agitated, and
made no resistance; | had seen the deceased befiiredo not remember to have
seen the prisoner before that morning; | heardheatas a constable who had women
in charge; there was a man namBtALONEY who had offered the women
something to drink, he is an irritable character.

Sir JOHN JAMISON, Knt. - The deceased had been my assigned seineant
April 1831: he was highly recommended by Major Isyn&f Port Macquarie; | always
found him to be a remarkably good man, so muchhsd,| allowed him indulgences
enjoyed by no other man on my estate; during thee the was in my service, he
maintained the character of a peaceable, quiegrsolan. Mr. Stephen in his cross-
examination put some questions to the witnessjngrid degrade the character of the
deceased, but was stopped by His Honor, who oldetivat the moral character of
the deceased could not be gone into, though he ther@orst character in existence,
it was no reason why he should be shot. Examinatantinued: the deceased lived
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close to my house, | always entertain strong feslim favour of well conducted

servants - | was not at the Coroner's Inquest; whesw the prisoner | asked him
what caused him to commit the act? | do not renmnite answer he returned; | do
not know of my servants being at public-housesl-Had heard from good authority
that the deceased was in the habit of getting iotbad, | should have believed it - |
know of his being flogged at Parramatta in Septentds#t, but | am satisfied that the
punishment was most unjustly awarded by the madestat that place. His Honor
objected to a continuation of enquires as to theadéers, as tending to involve a
question as to the magisterial conduct of Captanghl¥, he had only acted on the
evidence before him unnecessarily. The case @ptbsecution here closed.

The prisoner stated in his defence, that beiogrestable of Liverpool District, four
female convicts under sentence for the Factoryewert under his charge, for the
purpose of being escorted to the Factory; on the thigther he called into the Irish
Arms for the purpose of leaving a bonnet belongingone of the women, a
constable's wife, which she requested him to taek lvith him on his return; when
he went into the house, the deceased and otheorigergere there drinking, one of
them offered the women half a pint of rum, but bgeoted to their having it, being
against his orders; the men seemed very angryhimifor his refusal, and after some
altercation, he departed with his charge for thetétg; on his return, he had to call
for the bonnet, and when near the house he sawrit@ner coming towards him, he
had a stick in his hand, and appeared to be irdited; he tried to avoid him, but he
pushed up against him, called him an old scoundrel,gave him a kick, striking him
at the same time a blow with the stick; seeing &mviolent and not wishing to have
any further quarrel, he tried to appease him, aagbbd him to go away, but received
a blow on the head with the stick, when he (thegmer) put up the arm in which he
held the pistol, to save himself, when deceasedenaatlow at him again, and the
pistol went off; he could not say whether it wefitlyy being struck with the stick, or
whether in his agitation his finger had come intaoh with the trigger; he most
solemnly averred it was accidental; the deceasedangowerful man, nearly six feet
high, and upwards of fifteen stone weight; and pygealed to the Jury whether it was
reasonable that he should so deliberately as heil stated by the female witness, go
and destroy a fellow creature, who was quite angerto him; he had used his utmost
endeavours to pacify him, but without effect; ther@s no person present during the
melancholy transaction, or it would have been pm&ae His Honor observed that
the statement of a prisoner could have no weigainsgthat of a witness on oath; but
where it was found consistent with other eviderare] supplied certain links in the
chain of circumstances, it might be fairly taketoinonsideration for his benefit.

Several respectable witnesses were called wie thee most favourable testimony
as to the character of the prisoner for humanity@eaceable conduct.

His Honor summed up the evidence, remarking fitwath the very nature, temper,
and habits of women, too great caution could notekercised in weighing their
testimony in a matter of such importance as tleedifa prisoner; they were naturally
prone to give a high colouring to such transactitine evidence for and against the
prisoner were feelingly commented on by His Homdrp left the case in the hands of
the Jury. The Jury after an absence of half am,lveturned a verdict of Not Guilty.
See also Sydney Gazette, 6 May 1834. The tri@sate in Dowling, Proceedings of
the Supreme Court, State Records of New South \Wa18279, vol. 96, p. 27.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY HERALD, 15/05/1834

Supreme Court of New South Wales

Trial, 9 May 1834

Friday. PATRICK FARREL was indicted for the wilful murder @HARLOTTE
FARREL his wife, at Brisbane Water, on the 25th of Delemast, by striking her
on the head and various parts of her body withuadgon, inflicting divers wounds
and contusions, of which she languished until @B December, when she died. Mr.
Therry appeared on behalf of the prisoner.

ROBERT CHITTY examined. - | am a constable at Brisbane Waterkd3r Bay; |
knew the late Charlotte Farrel; she was the wifeéhefprisoner; she lived with him at
Brisbane Water; | saw her dead on the 28th of Déegrtast; | saw her about two
o'clock on that day, she was lying on her backhWwér hands by her side; there was a
lump on her breast, she had the remains of a l@gekand her nose appeared to have
been broken; she was not dead then but speechtegsirted the condition in which |
had seen her, to MDONNISON, the Magistrate, who sent me back again in the
evening to see if any person had been ill-using,hend to report he facts to him;
when | went to the prisoner's house the second, tdne was dead; | examined her
person as far as decency would permit; | foundtaotabout an inch and a half long
on her right arm; her hair was wet and much mattéded to examine her head but
could not; | cannot say whether it were wet witbdal, it might have been water with
which her face had been washed; | saw her on thd,2Be Sunday before Christmas
day, she then had two black eyes, and the briddreeiohose had then the appearance
of having been broken; she appeared to be atithatih general good health, but
seemed to have been beaten. The prisoner is @sawy

Cross-examined. - Deceased was not sensibleatunrday while | was there; | did
not hear her complain of a sick stomach; | heatlahman named Stewart had given
her a beating; | head him say himself that he hactls her, and would rather take
seven years transportation, than face the Counvf@t he had done to her; | never
heard the deceased say she had been bled in Sjmnepy disease in her chest;
deceased did not open her mouth; | thought shd taedo so; | thought she had a
locked jaw; | cannot say that it struck me as bé¢iegcause of her death.

MARY ANN PIERCE. - | live at Brisbane Water; | knew the late Cbh#d Farrel,
the wife of the prisoner; he sent for me on theh2Becember last, to lay her out; it
was on the Saturday after Christmas day; | stopipex all night, and washed her on
Sunday morning; | examined her person, and fouhd g on the side of her head,
about the size of a hen's egg; there was a cuepfeft arm; | cannot say whether it
were a cut or a scratch; it was very deep for atshr there was no blood in her hair;
her shins appeared bruised; | know that she haudl ddg of long standing; there was a
lump on her chest about the size of an egg whestlsaw it, but it decreased; | heard
deceased complain of a pain in her side on the 8ubdfore Christmas day; she then
had two black eyes, which she said her husbandjived to her; [this latter statement
was objected to by Mr. Therry, as being no evidgnaleout six months before her
death she complained of a pain in her chest, aveht with her to Sydney, where she
got bled for it, | think at Dr. Hosking's; whendidl her out | saw her bleed [a good
deal] from her nose; she was a pleasant corpgasttsne did not appear like a person
who had been murdered, but looked as if she hatl aligatural death; | do not know
at what hour she died on Saturday; | saw her incodéiin on Monday morning; |
lited up the corner of the sheet but | saw nothiog her forehead; | could not then
examine her; | had observed marks of violenceyméher out; | washed her clothes
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after death; there were marks of blood on a greatynof her things which lay under
her bed; | head Steward say that he had bled &day as | know the prisoner evinced
all the natural kindness and attention of a husliamérds her; he seemed in no way
agitated, but appeared to feel very much for herditmn; when | first went on
Saturday night, he desired me not to mind the hody the following morning, but
to wash a few things to lay her out in; | have s8e&sward since her death; | have
heard him say that he had beaten her, but he didayit was on her head; | have
heard him say that rather than face the Court foatvhe had done to her, he would
take seven years transportation; | though it angeaexpression. | should think no
innocent man would say so; | have frequently hdsd complain of a pain in her
side; | was not very frequently in her companyavé heard her say she had been bled
three or four times for a pain in her chest; | aot aware that such pains are
accompanied with swellings.

JAMES SMITH . - | am in the occupation of Mr. Robert Cox's Estat Brisbane
Water; | knew the late Charlotte Farrell; | rememtbhe 25th December last; | saw her
on that day, she came to may house for proteci@amat the violence of her husband;
she expressed apprehensions that he would kilifHee could; the prisoner when
excited is a most violent man, and loses all cartitover himself; | have heard them
frequently quarrel before; | cannot say whethergtisoner and her had any words or
not on that occasion, he might have been at thieardis of 15 to 20 paces; she
appeared to be very ill or very frightened; sheldowt speak very loud; she came in
the direction of her own hut; | took her under nmrgtpction and fastened the door to
keep the prisoner out; she went into a back rooerevthere was an empty bed place
and sat down; a man namACKROYD, and a female namé&s L EANOR LOGAN
were in my house at the time, the deceased tremvielgdmuch, and had sat but a few
seconds when she fell backwards as if in a fihdught she was dying; the female
Logan said, she was fainting; the prisoner cantegaloor and demanded admittance
which was refused, when he broke the door openhdte a bludgeon in his hand
which had been the leg of a table, with which he Wweenched off the upper sill of the
door when it fell in; | took the club out of hisfmhand threw it in a store; he then
seized a broom handle and commenced an attacktbhpateceased as she lay on her
back; he struck her three or four times but | carsay where the blows fell; | then
stooped to pick the door up; the blows appearedetsevere and were given in a
longitudinal direction; on our interference thesprner desisted, and after some time
deceased got up and went out; | requested her ttw deer own hut, hoping by
retaining, the prisoner in my house for a time v@rcome his excitement. | stood
between him and the door; he remained a minutevorand then followed her; after
he went out | almost instantly heard her call adin; | heard several persons' voices,
they were the voices of contention; | heard theaf a man namedOHN PRICE,
and | looked out and saw the deceased lying orgtbend; | heard Price tell the
prisoner he should not strike her any more in hes@nce; the prisoner stood close to
her at the time; he had a stick in his hand, Ikhinwas the same broom stick with
which he struck her in my hut; the prisoner askeidePif he could not do what he
liked with his own? Price answered, not in hisspree; | then took the prisoner in
my arms and rushed him into my house; the deceaasdhen led away by Price and
a lad named®UNCAN; | heard deceased complain on the following day $fhe had
a stiff neck and a locked jaw, and that she cowdapen her mouth; | saw her on
Friday, she appeared to be severely suffering upderxyms of pain; she was in bed
when | first saw her, she was reclining on a bed@in the front room with a blanket
over her; the prisoner appeared to be renderingVeny assistance in his power, she
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complained of a pain on the upper part of her ¢hibste was a large lump under her
breast bone: she said she felt the pain move dowdsweowards the pit of her
stomach; | sat up with her all Friday night in ceasence of her iliness; the pain
finally settled in the region of the lower part thie stomach and a swelling arose
about the size of a small saucer; she begged npess upon the swelling as it gave
her ease; with the pressure the protuberance sowirds and seemed to be
dissipated, relieving her from pain, but when theespure was removed the
protuberance returned, and with it the pain; | $8wv on Saturday; she complained
principally of the pain and the swelling at the gfithe stomach; she died on Saturday
evening; | have no doubt whatever of the causeeofdeath; it is hard for me to say
that she died from the effect of blows given by piesoner as | did not see them
struck, but I am of opinion she died from the efffetblows inflicted by some person;
there is no surgeon in that district.

Cross-examined. - | heard of another persompastruck the deceased; the lump |
have spoken of did not appear until Friday wheardse gradually; was soft, and
when pressed went inwards; | attribute it to aisiéin of blood inwardly determining
to that particular part; it appeared to give her gheatest agony; | have no pretensions
to surgical knowledge; the prisoner was very aitenand exhibited that solicitude
natural to a husband; he seemed to feel a grebbfidstress on her account; | never
heard her complain of inflammation of the bowetmrs after her death prisoner asked
me to write to her mother, and acquaint her thaedsed had died from a pain in her
bowels, stating as a reason that he did not wisthoxk her feelings by stating the
manner of her death; deceased was about twentyyias of age and had no
children; | know a man name®TEWARD; | have imagined he has felt uneasy since
the death of the deceased; he was accused of hatruingk her; every one on the
establishment was ordered before the Magistrate hbuvas not called in; he was
suspected of having caused the death of the deteadécient evidence could not be
adduced to warrant his apprehension; he seemedwegsy and wanted to give
information; he told me that he had seen the whalesaction at the time Price was
defending her, but | have ascertained most satficthat he was asleep at the time
and knew nothing of it; | have heard that he hadnb@mpering with the men to
conceal what they knew of the transaction at reggrdhim; he has been very
guarrelsome with all the men in the establishméngjon't know of my own
knowledge of Steward's having struck deceasedhaidl | should have sent him to the
watch-house; the broom alluded to was of the orglisze; the deceased did not
return again to my house; there was a little rumnirin the establishment but not
much; there was some rum stolen from the prisonérhe went to a hut in search of
it but could not find it, the people were all sghitie Magistrate ordered if sufficient
evidence could be obtained, that Steward would yeredended; | did not hear
Steward say anything about suffering transportatmther than face the Court on
account of the deceased.

JOSEPH ARKWRIGHT corroborated that part of the testimony of thé Jamess
which related to the assault that took place inHbase; the cause of the prisoner's
excitement on this occasion was, as stated bwiless, that the deceased had fallen
asleep and a keg of rum had been stolen out ohtite during the time witness
worked with Steward, has heard him express a vagbetadmitted evidence against
the prisoner, he could state the whole transacti@hjhear the deceased say that she
feared she would have a locked jaw from blows c¢tdlil to this line of cross-
examination, as it was going into a charge againstrson not before the Court; His
Honor said it was certainly competent for the preyoto shew in the best manner he
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could that another person had been in a capacicptomit the offence of which he
was charged.

ALLAN DUNCAN - | am an assigned servant to MROBERT COX; | reside at
Brisbane Water; | remember Christmas day lastwl g® deceased on that day, she
asked me to cook a bit of dinner for her; | heaed &nd the prisoner quarrelling
together; | saw him strike her twice on the backa&f head, and once on her arm with
the leg of a stool; she ran up to the overseetsama prisoner followed her with the
stick in his hand, which was a large one, as méchauld grasp, and about a yard
long; | followed them and saw her go into Smitlosise; after she got in the door was
fastened; the prisoner had the stick in his hand,hee desired the overseer to send his
wife out, or he would break the door open; the doatrr being opened, he forced it
with the stick; this is the stick to the best of foglief; the prisoner went in and |
followed; the deceased and prisoner came out ghaftitr, and went towards their
own hut; when | went out the deceased was lyinghenground; Price asked me to
assist him in taking the woman to her hut; she éske for a drink of water, which |
gave her; the blows which | saw the prisoner gige Wwere severe; | did not see her
knocked down; the blows were given between thein bwt and that of the overseer;
she did not run very fast.

Cross-examined. - Nothing occurred after | want | saw Mr. Smith there,
Arkwright, and a woman; | did not see any marksenarm.

JOHN PRICE. - | am a sawyer, residing at Black Head, at theehof the Illawarra
Mountains; | knew that late Mrs. Farrel; | rememBéwristmas day; | saw her run out
of Mr. Smith's hut, and the prisoner followed heg;had a stick in his hand, it was a
small walking stick; it might be a broom stick;dve the prisoner strike the deceased
on the head or arm, will not be positive; he stringk once across the loins, in
consequence of which she fell backwards; | ran ng @revented him from striking
her any more; the overseer came up and pushedisom@r away; | lifted her up, and
the blood fell from her head on my arms and on rawsers; she complained of her
arm as | was lifting her up, and begged me noti ity | called the witness Duncan
to assist me, and we carried her to bed; she cameplaf her head, and asked me to
look at it; she said Steward had given her a blawer arm, and it was very sore; she
was a very active young woman, and had challengedomrun a race with her; the
prisoner strove to get to her to ill-use her, wheprevented him; | have known
prisoner and his wife a long time, | thought thexedl on good terms with each other;
I do not know Steward, | heard that he was suspeatdeating the deceased; | did
not hear deceased complain of Steward on the eyér@fore she died; the Attorney-
General again objected to these questions, andagzpto His Honor, who said that
he could not stop them, they were relevant questidr. Therry contended that he
had a right to shew that the deceased, when uhdepprehension of death, at a time
when the mind is relieved from all human influena#ributed the injuries she had
received, to Steward, and not to the prisoner, elosiduct in her last moments were
most becoming his situation as a husband, and iegnke warmest sympathy man is
capable of.

His Honor enquired if the Attorney-General haskohed it prudent to invite the
attendance of some gentleman of the medical priofess order that the Court might
have the benefit of his opinion as to the symptemsken of by the witnesses, and
how far they might have a connexion with the vickemttributed to the prisoner; the
Attorney-General said he had not, but would semdofee; after waiting some time,
however, the gentleman sent for did not attend the@dase proceeded.
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WILLIAM SMITH - | am senior constable at Brisbane Water; | heduthe death
of Charlotte Farrel; it was reported to me on thenday after Christmas day, by
constable Chitty; | went round to the inhabitamtsristitute an inquiry into the cause
of her death; | went to the prisoner's house orMbeday; when | saw him | said it
was a bad accident, and that it was reported stiedieal by violence, he answered
that persons were fond of carrying stories, and tiay lost nothing in carrying; he
expressed a wish to have her buried, but | infortied that the body could not be
buried till the Inquest sat; he said he would hénee body interred if it cost him his
life, as it was impossible to keep it any longetha house; persons had left the house
in consequence of the bad smell; the body was imery advanced stage of
decomposition; the weather was very hot at the;timee persons only assembled,
only one of whom would look at the body; the prispasked me to inspect the body;
his anxiety to have it buried | consider to havegeeded from its bad state, and not
from a wish to prevent an examination; when | fodhe Inquest did not attend, |
consented to its interment. This closed the caisthé prosecution.

PETER ALCOCK examined. - | live at Brisbane Water; | remembéri€mas
Day last; | saw the deceased, Charlotte Farrelthah day; | heard a man named
Charles Steward ask her for some clothes whichhaldein her possession belonging
to him; she said that she would not give them ugl bia paid her what he owed her;
he said he would have them or the black wh--"s tifeaning deceased, that very day;
he had a piece of rough edging in his hand, witicivhe gave her one severe blow;
this was about six o'clock in the morning; | saw &ierwards; she had a lump on the
left side of her head, about the size of a pullefg. Several other witnesses, on
behalf of the prisoner, spoke of the circumstantcéhe ill usage she had received
from Steward. On the objection of the Attorney @wmih to these questions, His
Honor again repeated that the prisoner was peyfattliberty to shew that deceased
had received her injuries at other hand than his.

A respectable witness was put in, who spokehefgrisoner as a kind, indulgent
husband, he had been employed under him for some &nd lived in the same
neighbourhood; he admitted however, that he hadrmsaen him in liquor, nor in any
way excited.

Mr. Robert Cox spoke of him as being a hard-wayknan; he had never heard any
thing prejudicial to his character; but he waseailritable.

His Honor recapitulating the evidence, regrettesl absence of medical testimony
and put the case to the Jury as it stood. Theratined for about half an hour and
returned a verdict of Not Guilty, observing, tha¢y had come to that conclusion as a
consequence of the absence of medical testimony.

See also Sydney Gazette, 13 May 1834, Australiariylay 1834. For commentary,

see Australian, 13 May 1834, which argued thatdtaitould have been charged with
assault after being acquitted of murder, and thaedical man should be brought in
for all cases of suspicious death.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 17/05/1834

Supreme Court of New South Wales

Dowling J., 14 May 1834

(Before Mr. Justice DOWLING, and a Jury of Civihiabitants.)

RICHARD HERRING was indicted as principal, andOHN LAHEY and
MICHAEL LAWLESS as accessaries, for maliciously presenting a lbadesket at
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ConstableJOHN CHRISTIE , on the Botany road, on the 26th of April, andpgnag
down the cock thereof, with intent to kill and marchim. There were several other
counts in the indictment varying the intent.

It appeared in evidence that the three prisoaerthe bar, together with a man
named Smith, and four others, were sent on shore the hulk, where they had been
confined, to procure wood for the vessel, underctharge of the boatswain (Sims),
from whom they effected their escape, and committederal depredations at the
North Shore, and Parramatta and Botany roads. Faanstables, named
CUNNINGHAM, CHRISTIE, LAWLESS, and JONES , were sent by the Police
Magistrate, on the evening of the 26th of ApriltJas pursuit. Having arrived within
a few yards of the Botany bridge they came up lith prisoners, and the man,
named Smith, whom they challenged. Smith snappsednbsket at Christie, which
flashed in the pan, and Christie shot him dead lengpot. The prisoners each
endeavoured to shoot the constables, but owingetavetness of the night their pieces
would not go off. Herring and Lahey, having fallerthe ground, on being rushed by
Constable Cunningham, they were secured. Thenmishawless, ran away, closely
pursued by Jones and Lawless: he turned twice roand tired to shoot the
constables, but his piece each time missed fiomes) shot at him while running, but
without effect. Lawless subsequently gave himgplto the Chief Constable. All the
fire arms in the prisoners, possession were load#dpowder and ball. It appeared
throughout the whole of the evidence that theseyunmied men were entirely led
away by Smith: deluded by his promise of gettingnthout of the country, through
the assistance of a brother he stated to be lisimghe sea coast, they were first
tempted to abscond; and throughout the whole af tiageer of crime Smith only was
the person who led them on to deeds of plundededd it was most satisfactorily
proved, by the witnesses for the prosecution, thatthe prisoners shewing a
reluctance, - in fact refusing, - to plunder th@mpman of his hard earnings, their life
was, on two occasions, threatened by this monsténe most determined manner.
All the parties robbed stated if it had not beentfe interference of the prisoners at
the bar Smith would have taken considerably moae tie did. Their object seemed
to be merely to get wherewith to satisfy their angg of hunger - his to goad them on
to the deepest crimes, at which their hearts redolt Mr. Keck, of the hulk, gave
them all excellent characters, and stated his ctiow that, if it had not been for
Smith, they would never have been in their now awsituation.

The jury found them Guilty, but recommended tr&nongly to mercy, on account
of their previous good character, and their begthdway by the deceased Smith.

His Honor, in passing the sentence of the lawmthem, remarked that the jury's
recommendation should be laid before the GovemdZauncil; at the same time he
felt it his duty to state he could not consciensigusecond the recommendation.
Offences of the nature of which they had been atesirequired the utmost penalty
of the law to be strictly enforced for example,deter others from falling into the
same error. He could not, nor did he think theghddor a moment to entertain the
slightest hope in this world. He implored thenmieke the best use of the short time
allotted them to make their peace with an offen@ed, and to prepare themselves for
that awful change which shortly awaited them. 8ec¢ of death was then passed
upon the prisoners, ordering them for executiors@ath time and place as His
Excellency the Governor should appoint.

The prisoners seemed to feel deeply their agrfuation. [*]

See also Australian, 16 May 1834. For the tridkspsee Dowling, Proceedings of
the Supreme Court, State Records of New South \W2I8280, vol. 97, pp 49f and
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102f. On the previous day, the three prisonerseveemvicted of stealing from a
dwelling house: Sydney Gazette, 17 May 1834.

[*] Herring, Lahey and Lawless were hanged on 5eJdB834: Australian, 6 June
1834.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 08/08/1834

Forbes C.J., 8 August 1834

(Before the Chief Justice, and a Jury of Civildbhants.)

JACKEY , alias Wong-ko-bi-kan, an aboriginal native, was indicted for the wilful
murder ofJOHN FLYNN , by wounding him with a spear at William's River the
3rd April last, of which wound he lingered untiktlBth following, and then died.

The Reverend L. E. Threlkeld was sworn integardtetween the Court and the
prisoner at the bar. The Reverend gentleman wssted by another aborigine, who
could understand English, but who being of no refigat all, could not be sworn as
an interpreter. On being asked by what jury held/te tried, the prisoner replied by
“black-fellows;" but this of course the Court wast empowered to grant. A military
officer (Lieutenant McAlister), in uniform, was theshown to him, but the prisoner
said ""no soldier," upon which a jury of Civil Inhigants was empannelled [sic]. The
Solicitor-General stated the case for the prosenutir. G. R. Nichols defended the
prisoner.

THOMAS RODWELL being sworn, said - | am a free man residing at Mr
Mackenzie's establishment at William's River, Mr. isiresident magistrate there; on
a Thursday morning in April, about two o'clock, &svawoke by two of Mr. Archbald
Mossman's men, who informed me on the previoust ity had been attacked by a
party of blacks and that they expected before thetwrned to the station, the
remainder of the men there would be murdered biynthie distance between the two
stations, is about seven miles; | acquainted MroMhe circumstance, and he gave
me some arms and ammunition, and told me if | cdmd any men on his or Mr.
Mossman's stations, to take them with me, and &epck two or three of the
depredators; | mustered seven stand of arms anduaitiom; | and the two men, who
came with the information there, went to Mr. Mossfsawhere we obtained six other
men, making in the whole party nine persons, alvbém were armed save two, and
we then went to the blacks' camp, which was abwatriles from Mr. Mossman's
station, near a small creek; when we arrived theesaw about 20 black men; we
divided ourselves into two parties; a black boyleda " Lumpy,” who we took with
us, pointed out the blacks to us; we had sevem sitharms, which we did not conceal
from the blacks; the deceased John Flynn, washnibiei same party with me, but both
parties were to meet before we went up to the Blaskth whom we intended to
speak peaceably; the first thing that | saw whenparty came up with the black
camp, was the deceased speared; he was armed fwoithirsg piece; he stood a little
in front of his party, and | saw the spear throwhim from the left, which struck him
under the shoulder blade; there was only one bis&k on his left side; the deceased
plucked out the spear, and followed the black whd speared him; he was assisted
by two others of the party in the case, and th@gurad him about a quarter of a mile
off; neither of those two men are here; | did ne¢ ¢he black man taken; | had seen
the prisoner before on Mr. Mackenzie's farm, bwag not near enough to distinguish
him before he was captured; there was no othekbtean in the direction where the
prisoner was taken; | followed afterwards, and wemtto where he was taken; the
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prisoner used to fetch me wood and water; althdudjld not recognise the prisoner
when he threw the spear, yet | saw Flynn and therdatvo men pursue the black man
who threw the spear (the only one in that diregti@nd | afterwards saw him in their
custody; he was the prisoner at the bar.

(It was here intimated to the Court, that the presowished to retire for a short time,
and he was therefore directed to be removed ingehaf a constable. On his return
into the dock, the reverend interpreter statedi tha constable in charge of the
prisoner had just been using him with unnecessanghness; upon which the

constable JOHN PROCTOR) was interrogated from the bench, and he statat th
the prisoner made an effort to free himself engifebm his clothes from which he

was apprehensive it was his intention to escape,hentherefore seized him by the
back of his neck; upon which the learned Judgerobde that the constable having
apparently acted under a misapprehension, he wootdpursue the enquiry any
farther.)

The trial was then resumed.

Examination of Rodwell continued - | am certtie prisoner is the man who threw
the spear at the deceased; it was not more thamwatarafter we came up to their
camp, that the blacks threw their spears, and boogs[sic] at us; they attacked us
without any provocation on our part; after theyethrtheir spears, four or five shots
were fired from our party; | fired, and the decehfeed also | think at the man who
wounded him; the blacks still continued to throweithspears at us after they had
wounded the deceased; | considered myself called tp fire in self-defence; | did
not see the prisoner throw more than one speabltéieks did not all retreat at once;
after the black man had thrown the spear at thealsd he ran away, making his way
up a small mountain, where he was taken; the peisbad had an opportunity of
seeing the use of fire arms on the establishmdotééhis; Flynn pulled out the spear
first, then discharged his fowling piece, and foal the prisoner; the deceased called
out to me that he had been speared, and pointeeb tblack who had speared him; |
afterwards took off Flynn's shirt, and examinedwlwind in presence of the prisoner;
the wound bled very little; | did not think it a migerous one; the deceased did not
complain of much pain; he walked the first day rafte had received the wound, |
should think 13 or 14 miles; on the next day hekedlto the Court-house at
William's River, which was about eight miles distanon the following morning he
left the Court-house to go to the General HosmtaNewcastle, but on the way |
heard that he was taken ill, and conveyed by on¢hefdrays of the Australian
Agricultural Company to Paterson's River, wherelieel on the same day; if the spear
had had force enough, from the direction whiclodtk it must have gone through the
deceased's body.

Cross-examined by Mr. Nichols - Mr. Mackenzievgais powder, and small and
buck shot, and the arms were loaded with this anitioanour object was to get two
or three of the ringleaders to bring them downhe police bench; | was about 20
yards from the black, and Flynn 15 yards from hivhen he was speared; there were
none of the guns presented at the blacks beforenRisas speared; none of the party
had an opportunity of speaking to the blacks beéorg of the spears were thrown; it
was about half an hour after sun-rise that we camevith the blacks; it was quite
light; my instructions from Mr. Mackenzie, which weverbal, were to capture the
blacks, and not to fire upon them unless in our gvensonal defence, and these
instructions | communicated to the rest of theyawe captured the prisoner and four
women, and five children; | do not know whether gresoner was one of the party
who attacked Mr. Mossman's hut on the previoustnpiglid not examine the spear to
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see if there was any blood on it; the deceasedparards of 50 yards in pursuit of the
prisoner; | cannot give any idea of the depth efwound, but it appeared to be in a
slanting direction; if the prisoner had not beeptuged, | should not have been able
to identify him; Flynn was the assigned servantvbif Archibald Mossman, and |
have heard him say he knew the prisoner, but laddmnow it of my own knowledge;

| considered myself the leader of our party.

By the Solicitor-General - | am sworn constalaled was so at the time the affray
took place; | knew from the information | had p@wsly received, that it was the tribe
to which the prisoner belonged that had attackedMirssman’s men on the previous
night.

By Mr. Nichols - | had no warrant to appreheng af the blacks; | know that some
of the stockmen in the interior cohabit with thadi gins (women) but | do not know
whether Mr. Mossman's stockmen did; | have visitieeir station frequently as a
constable, but have never seen them with any ofvtiraen.

By a Juror - The deceased repeatedly told nee bé had been speared, that he was
certain it was the prisoner who had speared him.

JONATHAN WEBSTER being sworn, said | am a free man, and was workang
Mr. Mossman, on the 3d April last; constable Rodwalled upon me about 2 o'clock
on that morning to accompany him in pursuit of atyaf blacks, who on the
previous night had attacked the men at Mr. Mosssnsinéep station; | and several
others went with the constable; we all had fire semcept one or two; we took with
us a black boy called “"Lumpy," who brought us upla blacks shortly after sun-
rise; | saw a spear let fly, and afterwards sawv the body of the deceased, who told
me he was speared, but he thought not deeply;lgladierwards | heard a shot fired;
a boomaring nearly struck me; | fired also, butntdrsay whether | hit any one; | saw
the prisoner taken by Flynn and two other of Mr.9glman’'s men as he was ascending
a hill, and Flynn told me that he was certain thsgner was the man who had
wounded him, as he had never lost sight of him ftbentime he was wounded until
he was taken, and there was no other black mahatrside of him; | am positive the
spear was thrown before any shot was fired, andlheks seemed prepared for an
attack.

Cross-examined by Mr. Nichols - The blacks sawfoe arms, and they sent their
women and children into the brush as we came ufhém, which is their usual
custom when they are bent on mischief;, Flynn wasutlfifteen yards off from the
black man when he was wounded; | saw the blackgrem upraised to throw the
spear, but | did not see deceased at that timeit avab about a minute afterwards that
the shot was fired; | saw two blacks with their aeraised, and | am positive the
prisoner was one of them; | think it was possilde Flynn to have mistaken the
prisoner for the man who wounded him, as | sawetlokthe blacks running in that
direction; “~"Lumpy" did not belong to the prisosettibe; the prisoner denied that it
was he who threw the spear; he said it was throwmthers; | have known the
prisoner for some time in that district; he was stidered a quiet and domesticated
man, and one who | should have thought was nolylitee spear a white man; there
were three or four blacks standing in the directidrere Flynn was wounded, and |
cannot say which of them it was that threw the spea

JOHN CHISHOLM being sworn, said | am free, and | went to thekdacamp in
April last with constable Rodwell and several ofh€this witness, not appearing to
know anything material of the circumstance, wadrawn.)

Mr. ISAAC SCOTT NIND being sworn, said | am a surgeon, and in April las
examined the body of a man named John Flynn, atidhres's public-house, the sign
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of the “"Settler's Arms" at Paterson's River; | waked on to attend him; he was alive
when | first saw him, but was in a dying statejd dot know him personally, but |
afterwards was told his name was John Flynn; heahswmiall punctured wound under
his left shoulder; it was deep; | traced it andridit had passed between the ribs into
the chest, slightly wounding the lungs; it was aatound necessarily fatal, but in this
instance | have no doubt it was the immediate cafibes death.

Cross-examined by Mr. Nichols - | cannot say thie the inflammation which
existed in the lacerated parts, was occasioned therwound itself, or from excessive
travelling after it; | think it might be producerbm either.

By the Court - | am decidedly of opinion the wduwas the cause of his death; and
the cure of such a wound would entirely depend upien nature of a patient's
constitution, as well as the mode of treatment yoents

Mr. EVAN WILLIAM EVANS being sworn, said | am a settler, residing at
William's River; | knew John Flynn; he was a setvainMr. Mossman's; | saw him in
April last, at Mr. Jones's public-house, at Patess®iver; he was wounded under the
shoulder; he died of that wound; | saw him aftemaes dead.

GEORGE MACKENZIE , Esg., being sworn, said | am a Magistrate of the
Territory, John Flynn, an assigned servant of Mosdan's, came before me in
April last, and made a deposition, which | now holany hand, in the presence of the
prisoner at the bar; | saw him make his mark tcaiig it is attested in the usual
manner; he was wounded in the shoulder; two ndaiaeks were there to explain to
the prisoner the nature of the accusation agaimst twhich is all the means of
interpretation | had within my power.

Cross-examined by Mr. Nichols - | do not thite tprisoner had anything like the
same means of understanding the nature of the gdowgs against him, which a
white man in his situation would have had; | issmedwarrant to the constable to
apprehend the blacks, nor had | received any irdtion on oath of the outrage they
had committed.

Mr. Nichols objected to having the depositiomdeagainst the prisoner, he not
having had the benefit of cross-examination upon it

The Chief Justice thought that all had been dehih the act required, and that
there was consequently no legal objection to hativegdeposition read in evidence,
but he would recommend that such part only of itdsed as related to the identity of
the prisoner.

(The deposition was then put in evidence, apdréion of it was read by the officer
of the Court, from which it appeared that the deedaJohn Flynn, swore positively to
the identify of the prisoner at the bar, as belrgrhan who had speared him.)

This was the case for the prosecution.

Mr. Nichols rose to make an application to theuf@, certainly a novel one in its
nature, but one which he thought from the peculiait the case, would meet the
sanction of the bench. It was manifestly a merekany to call upon the prisoner to
make his defence before persons by whom he couldbeounderstood, and he
therefore hoped His Honor would grant him (Mr. Nermission to address the Court
and Jury upon the facts of the case. He madeaghdication with the greater
confidence, seeing that the Court had formerlyde proper, a departure from one
of the first principles of the British law, on tipéea of ex necessitate; and he therefore
trusted that the Court would now grant an indulgengvhich some of the most
learned of the profession in the mother country lately discused as a right) where
the apparent necessity was so much greater. Hieegllto the case of the robbery of
the Bank of Australia, where contrary to the spaitthe law, the evidence of a
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convict attaint, laboring under a capital conviatidhad been received against free
men.

The Chief Justice said in the absence of anyeolent, he must refuse the
application; in granting he it, should incur a r@sgibility for the exercise of which he
was not warranted. He did not think the case tiergrisoner would suffer anything
from his inability to address the Jury in his defen
Mr. Nichols then submitted that the prisoner wastled to his acquittal in point of
law. The aboriginal natives were the primary tegsan this soil; they subsisted in the
woods by fishing and hunting, and it was illegal &my one to disturb them in the
possession of these natural rights. The attackeoparty from the station of Messrs.
Mackenzie and Mossman upon the tribe of black eatito which the prisoner
belonged was not covered by a legal proceedingaofamt or other instrument, and it
could therefore only be considered as the attacknefarmed party against another in
open warfare, whose acts it was well known werendittable by their civil law.

The Chief Justice was of opinion that there wasifficient case made out to put to
the jury, and that there was nothing in the obgewi just made, to arrest the
proceedings in their present stage.

In answer to an enquiry from the Solicitor GetheMr. Nichols said, he could not
produce witnesses for the defence, because he wnasleuto converse with the
prisoner as to the merits of the case; and if hddcproduce any, their evidence
would not be received. The Solicitor-General dénibat this was a necessary
conclusion, upon which Mr. Nichols put into the méss box the aboriginal native,
who was assisting Mr. Threlkeld as interpreter. cédnversation then took place
respecting the capability of the natives imbibimy aeligious impressions, or of their
believing in any future state of rewards and punishts. Mr. Threlkeld stated, that
the black man in the witness box believed in thisterce of a divinity and a future
state, because he had told him so, and not fronbehef of his own on the subject.
The court enquired whether the man tendered asreessi could speak to any of the
facts? Mr. N. replied in the negative - his objaas to prove by illustration the
impossibility of tendering witnesses for the defend he discussion then ceased.

The Chief Justice then addressed the jury, tomvine remarked, that before he
should say anything on the facts of the case, hposed making a few general
remarks applicable to it. His Honor said, thatesalsad already occurred before him
in the Supreme Court, where the aboriginal nativethe colony had satisfied with
the loss of their lives, the infraction of our lawdde should put the case of the
prisoner at the bar to them in the same mannergsinst any of his Majesty's
subjects, because he knew of nothing to prevergetipeople being considered as
such. It was necessary to treat them in this ntaonemany grounds, but on this
principally. The enjoyment and protection of liseas much the law of nature as the
law of England. If in a newly inhabited countrigete be no municipal law, then the
law of nature comes into operation; for if it werat so, the law of retaliation or self-
defence would be acted upon. It was then as muchd benefit of the black as the
white portion of the community, that the protectiohthe law should be equally
afforded them; it was a reciprocal protection, fdeeh on the dictates of policy, justice
and humanity. The learned Judge next proceedeskmtain the various degrees
which the law attaches to the crime of homicidetheair several relations of wilful
murder, manslaughter, and excusable homicide. r/Adte elaborate view of this
subject, coupled with the summing up of the evigdemc the case, His Honor
remarked, that in the present instance it was edigps too much for him to say, that
the offence of which the prisoner stood charged medasone of murder, because there
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was that shew of hostility in the armed party goimgpursuit of the tribe of natives,
which would give it the appearance of provocatiogither was it a case of excusable
homicide, because there was no disposition on #e gf the natives to avoid the
encounter, or to fly away from an attack, but,tasauld appear from the evidence,
rather a preparation for it. He should therefei@ve the case with the jury as one of
manslaughter only, of which they were to form thgidgment of the guilt or
innocence of the prisoner, from the evidence addluce

The jury after having retired for considerabjywards of an hour, returned with a
verdict of Guilty of Manslaughter, but recommendled prisoner to mercy, from the
peculiar circumstances under which the offence aeasmitted.

The Chief Justice. - A very proper verdict gemtén: your recommendation shall be
forwarded to the proper quarter.

The prisoner being ordered to stand remanded, MNichols rose to state a
circumstance regarding the unfortunate man whicth t@me under his personal
observation. He was a passenger in the steamavhimh the prisoner had been
forwarded from Newcastle, and the latter was thenhanly in a complete state of
nudity, but the irons with which he was fetteredl hitom neglect, cut his ancles to
the bone, and rendered his situation both painidl @istressing. Mr. N. hoped that
the Court would give some order as to his comfartrgy the time the prisoner might
remain in custody. The Chief Justice recommended prisoner to the Sheriff's
humane attention.

In important cases such as this, both newspapeuats are included. The Sydney
Gazette gives a much better account of the legainaents, but there are some details
in the Australian's version that do not appearhiat tof the Gazette. The Sydney
Herald did not report this case.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the

Division of Law Macquarie University

SYDNEY HERALD, 11/08/1834

Supreme Court of New South Wales

Dowling J., 8 August 1834

Friday. -FRANCIS MANLEY stood indicted for the wilful murder WILLIAM
COOK, by striking him on the head with a stick, at -#+the county of St. Vincent,
on the 14th day of May last.

-- | am overseer to Dr. Reid; the prisoner was ssigined shepherd; | knew a man
named William Cook; he is now dead; he lived omgnty-five hours after receiving
a blow from the prisoner at the bar; this occugedne of my master's sheep stations,
about fifty miles distant from his residence; oa thay laid in the indictment, | and the
prisoner were in one of the sheep-folds, when theedsed and another man, who
were removing from one station to another, camesapie words took place between
deceased and the prisoner, respecting a robbegedllto have taken place three or
four days before, the prisoner observing that dsgshad been blamed for the
robbery, and that had it not been for John (meahingself) he would have been
blamed for more; deceased told him that if he reggeghose words he would knock
him down; the prisoner replied, “"No, you won't,hem he made a blow at the
prisoner, who ran out of the sheepfold; deceasedft@r him with a hurdle-fork in
his hand, when the prisoner took up a hurdle tentthimself with; deceased made
two or three blows at the prisoner, when the forkkb over the hurdle; he prisoner
and the deceased then closed, when | ran up arnddptirem; | turned my back
towards the deceased to speak to the prisoner, Wheeased struck the prisoner
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several blows on the head with the remaining phthe fork, which he still held in
his hand, on which the prisoner fell down senselessised him up, and told him to
go away; | returned to the sheepfold; when theopsas had got about sixteen yards
from the deceased, he observed, “°| can't gefaetisn now, | won't be allowed - but
I'll be revenged in less than twenty-four hoursg'teased answered, “If you do Il
have your life - I'll murder you;" the prisoner irediately returned, and struck
deceased a blow with a hurdle-pole which knocked Hdown, and he never rose
afterwards; he died next day; | was present aftrtheest; he had a wound over the
right temple which bled very much; prisoner did ndfer to run away, and the same
day was taken into custody; the deceased appeareave an ill feeling towards the
prisoner; | have known the prisoner about threesyeend always considered him an
inoffensive man; deceased had been told that tiserpar was in the habit of taking
his vegetables; deceased was about twenty-twothengrisoner | should take to be
about thirty-four or thirty-five; deceased was ausér and more robust man; there
was another man present, but he has since beemedpwhe deceased and the
prisoner were so close together that deceased rhagle been more violent than |
saw; he was in a great passion; his conduct wdcisuat, indeed, to irritate the
prisoner; if the prisoner had not held the hurdwerohis head in order to defend
himself, the deceased would have inflicted a sels&re on him; the hurdle pole was
a heavy weapon, about three inches in diameterttareé feet and a half in length;
such an instrument would inflict a mortal woundcel@sed struck at prisoner with that
weapon, and knocked him down senseless; there twerdarge cuts in his head; he
was bleeding as he went towards his hut; from itine the recovered till he struck
deceased was about a minute; | think the prisoraridvhave gone to his hut, as |
ordered him, if deceased had not expressed hinmselfie manner before stated,;
before the prisoner struck deceased he said to hifar God's sake go away, | want
nothing further to do with you;" | asked him wha¢ meant by threatening to be
revenged of deceased, when he said he would gagta® McKellar, the magistrate;

| did not understand him to mean that he would thkdife of the deceased; deceased
made use of several expressions of that naturd,dautnot say particularly what they
were; deceased was a quarrelsome man, and | haddsion to remove two
shepherds from him, being apprehensive that songe#erious might occur from his
violence; when deceased said he would have theranis life, he (the prisoner) was
in the act of going away; the deceased had a stitks hand when he was struck by
the prisoner, the point of which was in the grouamt] he was in the act of raising it;
the prisoner was about twelve or sixteen yardsdisizhen he returned and struck the
deceased; deceased did not strike the prisonkatitie.

DUNCAN McKELLAR , Esg. - | am a Magistrate of the Colony; in thentmoof
May last, |, as a Magistrate, held an inquest enbibdy of William Cook, an assigned
servant to Dr. Reid; | examined two witnesses, on&hich has since been drowned;
on examining the body, a wound appeared aboveethéeimple, the eye was much
discoloured from the effect of the blow, which appee to have been inflicted by a
heavy blunt instrument; the prisoner had three wisurn his head, had bled much,
and appeared to be suffering from ill-treatmeram of opinion that, if the blows on
the head of the prisoner, had been inflicted ors#iree part as those of the head of the
deceased, they would have had the same effect.

Dr.REID. - The prisoner has been in my service about ®ars/ | never heard any
thing against his character for humanity; | resad®ut fifty miles from the sheep
station, and have not seen much of the prisondrjfthis conduct had been ill, it
would have been reported to me by the overseer.
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In putting the case to the Jury, his Honor olesér that in point of law, he felt
warranted in directing them to return a verdictNwt Guilty as to the charge of
murder - but, it would be fore them to consider thiee, under all the circumstances
of the case, the prisoner had not been guilty afistsaghter, in returning to inflict a
blow on the deceased, when he might have escapexdhiis reach. The Jury returned
a general verdict of Not Guilty. His Honor therformed the prisoner, that had a
verdict of manslaughter been pronounced against tenwould merely fined him one
shilling. The prisoner who expressed to the Cdustsincere regret for the fatal
occurrence, was discharged, and handed over todster.

See also Sydney Gazette, 12 August 1834; and ferttial notes, Dowling,
Proceedings of the Supreme Court, State Recordleewf South Wales, 2/3283, vol.
100, p. 130.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 12/08/1834

Friday. - Before His Honor the Chief Justice, antligy of Inhabitants.

JACKY , an aboriginal native, was indicted for the wilfaurder of John Flinn, at
Williams's River, on the 3d April last, by inflict§ on him a wound on the shoulder,
with an instrument called a spear, which would Wascause of his death.

The Reverend Mr. Threlkeld, and an Aboriginal natiattended to act as interpreters .
The prisoner, on being asked whether he woulttibeg by a Civil or Military Jury,
answered, he preferred a Jury of Black Fellows. oHgcted to the trial by the

soldiers, and a Jury of Civil Inhabitants was immpelted.

THOMAS RODWELL - | reside at Mr. McKenzie's, J.P. at Williams'vd®; on
Thursday, about 3 o'clock, the 3d April, | was aedky two of Mr. Archibald
Mossman's men; they informed me that on the previoght they had been attacked
by a party of blacks, and their hut robbed, and thay expected before we could
return to the station, that the men left there wdod murdered; it is about 7 miles
from Mr. McKenzie's; | told Mr. McKenzie; he gaveenarms and ammunition; he
told me if | could find any men either on his sbatior Mr. Mossman'’s, to take them
with me, for the purpose of bringing in some of tacks; | got John Chisholm and
John Webster to go along with me; went in compalng with two of Mr.
Moisman's men; when we got to Mossman's, six ofrhén joined us; we then
proceeded to the camp of the blacks, about twosnfitem the station; it was near a
creek; there were about 20 male Aboriginal natithesye; | took 4 women and 5
children to Mr. McKenzie's; we divided ourselvesoiiwo parties, directed by an
Aboriginal boy called Lumpy; John Flinn and two m&nMr. Mossman's went round
by a bush; we were all armed; we had seven stamdna$ altogether; they were not
concealed; we were about 40 yards from the bladkemwl saw them first; | had
orders not to fire upon them unless they molestdirst; one party went round the
bush, and the other through it; we intended to g@mnd speak to them first; the first
thing | saw when we came in view of the camp, wWamFspeared; he was in front of
the others at the time; he was armed with a fowtirege; the spear went through his
left shoulder; | saw the spear thrown; | knew tl&ck who threw the spear; Flinn
took the spear out himself, and followed the mai Wirew it; | saw them chase the
prisoner; | did not see the prisoner taken; theas wot another black in the same
direction where prisoner was taken; | was not clrseugh to know prisoner when he
threw the spear, but | have not the least doubptisener is the man; when | came up
to him, he was in charge of Flinn and Mossman's rtvem; | am sure the prisoner is
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the man who threw the spear; when we came up tacdhg they all threw their
spears and boomerings at us; it was not a mintge &k came up, that they did so;
this was done without any provocation whatever; niteey threw their spears, we
fired at them; Flinn fired after he was spearedemwtwe fired, the blacks were
throwing their spears; there were several thrownsadfter Flinn was wounded; when
we fired, our object was to hit them; my piece waeded with small shot and buck
shot; some of the blacks were wounded, the prisaasr not wounded; when Jacky
threw the spear at Flinn, he ran away from hisypard made up a small mountain; it
was Jacky that Flinn fired at; the party did ndtdédcharge their fire arms; Flinn said
to me he had received a spear in his left shoufm®nting to prisoner, he said, that is
the man that speared me, and then fired; Flinndcamalk very well; | saw the wound;
| took off Flinn's shirt, and it did not bleed muychlinn walked home to Mr.
McKenzie's, and then to Mr. Rookins'; it was abt8tor 14 miles; the following
morning he walked with me to Williams's River t@tBourt House, which was about
8 miles; next morning he went to the General Hapite was taken ill on the road,
and conveyed on a cart to a cottage at Patersou@s, Rlhere he died; | saw him the
day before he died; it was on the 5th April; thewwd was a small one under the left
shoulder blade; none of the other weapons throwthéylacks took effect.

Cross-examined by Mr. Nichols - Mr. McKenzie gawe arms and ammunition;
our pieces were loaded before we came up to tlekdlave divided into two parties;
Flinn was in front of me when he was wounded; theomer was on Flinn's left hand;
we wanted to get one or two of the ringleadersake them to the Bench; Flinn was
about 20 yards from me when he was wounded, andt dboyards from the prisoner;
there was not a piece presented by any of our party after Flinn was speared;
when we advanced we had our pieces over our shsuldene of our party spoke to
the blacks; it was half an hour after sunrise winencame to the camp; the blacks
were all alarmed when we came up; it was 7 or &sritom Mr. McKenzie's to the
camp of the blacks; our intention was to capture ohtwo of them; we went solely
with this intention, and went armed; the blackswrtbe use of fire arms very well;
on arriving at the damp, | desired my party nofit® on any account, unless in their
own defence; | do not know whether the prisonasns of the party who robbed the
hut; | did not examine the spear after Flinn dreawt; if the man who threw the spear
had got away, | should not have been able to ifiehiin; | have heard Flinn say that
the man who threw the spear knew him.

By the Solicitor General - | am a constablenbWw the prisoner to be one of the
tribe complained against for robbing the hut.

By Mr. Nichols - | cannot swear that the prisonas at the hut; | had no warrant to
apprehend them.

By one of the Jury. After the black was capduasd brought in the presence of
Flinn, the deceased said repeatedly that he waseitsen who speared him.

JONATHAN WEBSTER - | was along with Mr. Mossman in April last; Roélv
called upon me then to look for some blacks who twddbed Mr. Mossman's hut; a
man of the name of Chisholm went with us, and tw&la Mossman's government
men; we got to the camp at day break; we took aarigmal named Lumpy along
with us; he belongs to a different tribe to thespnier; when we came to the camp they
were gone; the boy showed us their track, and wadahem; | was of Rodwell's
party; when we came up | saw the spear fly, andediately after Flinn said he was
wounded; | saw him pull the spear out of his batigre was no spears thrown at our
party; the blacks ran away; | called on them inirtbgvn language to stop; they ran
faster; | then fired; | do not know if any of thewere wounded; Jacky was then
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pursued by Flinn and another, and overtaken by Hayskrought him to Rodwell;
Flinn said he was the man who throwed the spéian Baid he never lost sight of the
prisoner from the time he threw the spear untiias taken; when we came up to the
blacks they seemed quite prepared for us; therenwasention made as though we
seemed to attack them, until such time as Flinnw@snded.

Cross-examined by Mr. Nichols. - | cannot sayiunade the woman and children
go away. The natives generally send them away wieynare bent on mischief. It
might have been our appearance with fire arms,itigaiced the blacks to throw their
spears. | cannot say whether the prisoner wasntdre who threw the spear, there
were two or three blacks around the prisoner atithe, and ten or a dozen at a little
distance. Flinn might have made a mistake in thekb | cannot say whether any of
the blacks belonging to the prisoner's tribe robbMrd Mossman's hut. | always
thought the prisoner a quiet man, he was much abouthuts, tand [sic] always
conducted himself well. | should not think himdli to commit such a crime as that
for which he is now at the bar. Flinn did not cdamp much of the wound till next
day.

ISAAC SCOTT NIMIL [NIND] . - 1 am a surgeon, | saw the body of John Flinn at
Mr. James's, the settlers arms, Paterson's Ris&w him when alive. | was called to
attend him a few hours previous to his death. Hes wounded under the left
shoulder. It was a small punctured wound and deepyas in a dying state when |
saw him, he died that evening, he died of inflaorgtithe lungs had been wounded
slightly; | opened the body, the wound was benehéh skin about 3 inches, and
entered the chest between 6th and 7th rib; suclowng might not be a necessary
cause of death, but in this instance, it was; timg$ were lacerated externally, but not
deeply penetrated; | have no doubt it wad the cafibes death; he stated to the bye-
standers that he expected to die.

Cross-examined by Mr. Nichols. - The travelliid or 15 miles might have
occasioned the inflammation, and it might haveeariwithout that exertion.

By the Court. - | have no doubt he died of thmund; in many cases, such a wound
might not be fatal, but in this it was, it dependgn the constitution of the patient.

GEORGE MACKENZIE , Esq. J. P. - | know Flinn, | saw him with a wownter
his left shoulder. He came before me on the 3dlApith a constable and a black
native; the prisoner at the bar is the person, &s @harged with having inflicted a
wound on John Flinn with a spear, the prisoner pr@sent, Flinns evidence was
taken down truly. This is the deposition takentlo& occasion, which | now hold in
my hand, this is his signature, also mine, | endaesd to impress upon the prisoner,
the nature of the offence with which he was chafmgdetting two aboriginal natives
to explain it to him.

Cross-examined by Mr. Nichols. - The deceasddndi express any fears of dying
at the time the examination was taken before méeMI sent the men to capture the
blacks, | did not issue any warrant. | did so withany information on oath, |
ordered them to arm themselves. ltis likely tleecks would throw spears if they saw
their opponents coming against them with fire-arms.

EVAN WILLIAM EVANS . - | am a settler at Hunter's River. | know the
deceased, he was a government servant of Mr. Mossmlasaw him before he was
dead. | saw him after. He was insensible wheaw kim first.

Cross-examined. - There may be more than one Blitm; part of the deposition of
the deceased taken before George Mackenzie, Esqthea read by the registrar -
which stated “that the deceased, accompanied HBratwent to the camp of the
blacks, on coming there, he went before the restfHe purpose of speaking to the
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blacks, when, without any provocation, a spear theswvn at him and wounded him
in the shoulder, he was positive it was thrown dgky the prisoner.”

Mr. Nichols - From the singular situation in whihe was placed, by not being
enabled to call any of the brethren of the priscm®mwitnesses, in consequence of
their not understanding the nature of an oathteédyshat His Honor, would, on the
present occasion so far travel out of the usuatsyuand permit him to address the
jury for the prisoner.

His Honor could find no precedent to warrant him granting Mr. Nichols'
application, and not being prepared to break thncagule of law, and take a degree
of responsibility upon himself which he was by neans inclined to do, he was under
the necessity of refusing the application. He mbd think the prisoners case would
suffer by being left in the hands of the Courts Honor summed up.

The Jury retired for nearly two hours, and neédr a verdict of guilty of
manslaughter, with a recommendation to his honobemlf of the prisoner, which
his honor said would be attended to.

The Aboriginal name of the prisoner iong ko-bi-Han.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University.

Supreme Court of New South Wales

Forbes C.J., 15 August 1834

(Before the Chief Justice, and a Jury of Civil Ibitants.)

HENRY MILLS , andWILLIAM CHAPMAN , were indicted for the wilful murder
of SAMUEL PRIEST, otherwise CHAPMAN, near Waterview, on the Parramatta
River, in the harbour of Port Jackson, on the 1Mdvember, 1831; andULIA
PRIEST, otherwise CHAPMAN, was charged as an accessary after the fact, in
afterwards harbouring, comforting, and maintainthg two first-named prisoners,
well knowing them to have committed the said felamgd murder. The information
contained four counts, charging the prisoners m shme way; namely, Mills as
principal in the first, and Chapman in the secoadrde in the crime, and the female
prisoner as an accessary after the fact; but aliethie deed to have been perpetrated
by the different means of striking the deceasetherhead with a piece of wood, by
drowning him in the river, and by cutting his netith a knife.

The Solicitor General stated the case for thesguution; the prisoners were
defended by Mr. Williams.

CHARLES BAYLES being sworn, said - | live at the back of the heks in
Clarence-street; | knew Samuel Priest, who was@fied Chapman; | saw him alive
a few days before his death; | afterwards saw haaddlying by the water side of
Darling harbour; | saw the coroner and MILKS , and two or three hundred people
there; | could not identify the body; one of theelesed's legs were shorter than the
other in his life time, but I could not distinguittiat in the dead body; the body was in
a horrid state; the head was off; the neck loolked the head had been cut off with
some sharp instrument; the bone did not seem te bagn cut, but the flesh did; the
bone appeared to have been wrung off; | cannotrsthea it is the body of Samuel
Priest; it might or might not be his body; the dessd was a small man, about 5 feet 5
inches in height; the body was that of a smalligmnit was | think about four or five
days from the time the deceased was missing, likdtady was found.

Cross-examined - | knew the deceased for eightime years, but | could not
recognise the body as his; part of one of the thigghpeared to have been eaten by
fish; it is not impossible but the neck might hdeen gnawed in the same manner,
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but it appeared to have been cut; | am a butcimernoan could wrest off the head of a
bullock after the neck being previously cut round.

PETER HOSKING, Esqg., being sworn, said - | am a surgeon; | waked to
attend the coroner's inquest on the body of theaksd; | gave a certificate after | had
viewed the body; it bear the date of the 23rd Ndwem1831; the body which was a
mere skeleton was contained in a coffin; | examitiedneck; the head was taken off
at the first vertebrae of the neck in a very smauo#nner; the flesh of the neck was
nearly all off, | could count every vertebrae; theiculation was very smooth; my
impression was that the head had dropped off fratrefaction, or from being bit off
by the fish; it was apparent that the bone hadoeen cut off, but it might have been
wrested off; | was told it was the body of a mamed Chapman, but | did not know
anything of the man.

Cross-examined - If | had not heard of thisgdle murder, | should have concluded
the man had been drowned, that the flesh had hi#en bff the neck and other parts
by fish, and that the head had dropped off aftérepaction, but its own gravity; there
was nothing apparent however, to rebut the positah the flesh of the neck had
been previously cut through; one man could easigswoff the head of a human
being, after the neck being cut through; from tfagesthe body was in, | should say it
was impossible to identify it unless it had someybar mark.

JOSEPH WILKS being sworn, said, | am free, and live in Argyle1831, | lived
with the deceased, Samuel Chapman, in Clarencet;shee was married to the female
prisoner at the bar; | never heard him called Brieknow the two male prisoners;
William Chapman was the reputed brother of the deed; he lived with the deceased
at that time; Mills, 1 do not think had any regulemployment then, but he used to
come backwards and forwards to the house; | waslidveased's hired servant; on
Thursday the 10th Nov., 1831, | and the deceased fnem the Market Wharf in Mr.
Anderson's boat to Kissing-point, on the Parramater; we set off about 6 o'clock
in the morning and arrived at Kissing-point betw8eand 10; we went to serve a law
process on a person named Warman who lived thereas an execution from the
Court of Requests; an arrangement was made betdeesased and Warman to
receive 10 dollars, and take a bill at three morftrs the remainder and stay
proceedings; on the previous day it was arrang€&hapman's that | should be placed
in charge of Warman's goods; William Chapman pelsdahe deceased not to settle
the affair unless Warman paid the whole of the debt to sell of his goods; we left
Warman's on our return a little before sun-set; stapped at Mr. Small's, and in
presence of Warman had two pots of porter and thitlseof rum; the deceased and |
then proceeded on our way to Sydney; on reachiagotilice station at Longnose,
which is about six miles, the deceased complairfetieo effects of the liquor, and |
advised him to lay down in the boat, and | wouldl the oars by myself; on arriving
at Longnose, | was hailed by another boat lyinglenshore at Birch grove; it was
William Chapman who called out; he said is that $@m; | said no; | knew his voice;
| said it was myself; both boats then met; the npalsoners were the persons in the
other boat; they asked me what | had done withdiéneeased; | told them he was
drunk, and lying asleep in the boat; both boatdedutogether till we reached the
middle of Birch grove bay; | was sober; | could s@e house at Birch grove, | do not
know that it is called Waterview; it was when weiad at this place that William
Chapman proposed for me to exchange boats, hig lzesmaller one, and | could
more easily pull it by myself; | accordingly gotantheir boat, and they got into mine,
I leaving the deceased with them; | asked what ntlael® come to meet us; they said
they did not think the deceased would be able tadlgeboat home by himself; they
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did not know | was to come with him; Wiliam Chapm#hen asked why | had
returned; | told him how the business had beetesethe said | had d--y disappointed
him; | asked how; he said it was not his intentiomave let the deceased every return
to Sydney; | dissuaded him from doing anything likat threat seemed to convey,
telling him it would be sure to be found out; whea arrived at the point were the
Phoenix hulk is now stationed, a bottle of rum wesduced by Mills, who asked me
if I would have a ball; | said | had no objectiome both stopped rowing, and we all
three drank of the rum; | drank out of the botibout one glass full; it was just
getting dark, between seven and eight o'clock; bothts were close together; Mills
was rousing up the deceased, saying Sam, comegetdihave a ball; the deceased
rose up and asked what the devil brought him thdiks said they had come to look
after him; the deceased leaned over the gunwalgedboat and began scooping some
water into his face with his hand to refresh hirhddills then laid hold of a tree-nail
made of iron-bark about a yard in length, which Wasg in the boat, and made a
blow at the deceased with it, saying he would bd d-he would be disappointed; the
blow struck him on the back of the head and sturitheddeceased, who scarcely
spoke or moved afterwards; he fell with his heathenwater; Mills laid hold of him
by the trowsers and threw him into the water, haddaim by the legs; he kept him in
that position for about five minutes; the boatsewerifting at this time quite close in
shore towards Birch Grove; in the house | thinlaVé heard called Waterview, but |
am not sure; as the deceased was held in the watau|d perceive his arms move in
the water like a man swimming, but very gentlyebbn to scream out as soon as the
blow was struck, and threw the bottle overboardjli&h Chapman called me a
chicken-hearted b--r, and asked what | was afrdidooone was going to hurt me;
William Chapman then struck the deceased twice witd of the oars, two violent
blows between the neck and shoulders as he layeinwater; the prisoners then got
out of the boat and dragged the body on shore itekaw Bay; they unbuttoned his
clothes, and in the waistband of his trowsers foeyd two folds of bank notes, one
of which they presented to me; a person couldatkedit they were if they had them in
their hand, but it was not light enough to readrthesaid | would have nothing to do
with it, as it would get us all in trouble; | didbnhgo ashore, but both boats were
aground and lying close together; | was afterwgnmdsailed upon to accept one note,
which in the morning | discovered to be a £5 ndbey were not more than ten
minutes on the shore; Mills produced a butchergekand said he would black him;
the male prisoners are both butchers by tradesNbibk the deceased by the hair of
his head and cut the neck all round; William Chaprtizen kneeled on his body,
while the other wrung off his head; | was not mtran four feet from them at this
time; | saw the head taken off; it came off at twisting; the head was then tied in a
yellow silk handkerchief that the deceased had woumd his neck; | then told
William Chapman it would be the means of all ofhesing hanged, as it would be
plainly seen the man had been murdered, when ttg tame to rise; Mills said he
would prevent it rising again; with that he shovad knife into the middle of the
stomach, and ripped it up to the breast; he saitl wlould prevent him from every
rising; this was before we left the shore; the guress then took the painter off the
boat, and tied it round the deceased's feet, makiagt to the stern of their boat; the
deceased's head in the handkerchief was placedeobow of my boat, | mean the
boat | left Sydney in; we then rowing out into tinédst of the stream they towing the
body after them; it was then proposed | should makeSydney and they would
follow me; we separated, they pulling for Goatislaand | for Sydney; they were to
let the body go in the stream; they had not leftmany minutes when | heard the
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approach of another boat from the direction of ®ydmpon which | shoved the head
off the bow of my boat into the water; this washa middle of the river; shortly after,
the prisoners overtook me in their boat; we hadbea&n apart more than ten minutes;
they asked if | had spoken to the boat which padseaid | had; it was then proposed
by William Chapman that on my arrival in Sydneyhbsld report that the deceased
had fallen overboard in rising to attempt to makaes, and he said nothing could
hurt any of us so long as | kept my own counsethatsame time saying, that if |
mentioned it ever so much, nothing could save rsenaone knew they had left
Sydney, and that there would be plenty of proof titmone was in company of the
deceased but me; | told then not to be afraid ofseyng anything about it; William
Chapman said if | told nothing about it, he woude shat | should have £50; when we
got near the Miller's Point the prisoner left melling me to mention to the first
constable | should meet, the story we had concothbey wished to be at home first,
that no one should be aware of their having beesyathey landed in some of the
small bays about Jack the Miller's Point; | wenhgiderably lower down, to the
Market Wharf, where when | arrived, | saw a constaltamedCOCKRANE, to
whom | represented that the deceased William Chapmad fell overboard and was
drowned; | asked him what steps | was to take;egeiested me to go with him; we
went to the Coroner and acquainted him that theeaksd was drowned; | said the
deceased had accidentally fell overboard in risiagmake water; | begged of
Cockrane to go with me to the deceased's housenmoncinicate the news to his wife;
| went in after Cockrane, the three prisoners angei@on named Anderson were
sitting together drinking; after | had related wieg had agreed upon, the female
prisoner seemed a little affected, and walked im® bed room; | think she was
weeping; | saw her tears, but she said nothing;reh&ined in the bed room about
half an hour; we all drank together; Cockrane saent away; the table and glasses
were then cleared away, and the neighbours begaisgemble; | delivered up the
execution and the ten dollars to the deceasedis wifpresence of the constable,
agreeably to a previous wish of Wm. Chapman's, faarked that Warman had seen
the deceased deliver it over to me; | laid thenthentable before the female prisoner
went into the bed room, and Wm. Chapman carrieohtimeto her shortly afterwards;

| told the same story to the neighbours, as | lwdd the constable; the prisoners
appeared as if they knew nothing about the maltdrink it was on the 25th of the
month, | was ordered to attend the Coroner's Irtgqueam not positive as to the
precise date, but | think it was about a fortnigfier the death of the deceased; | saw
the body; | knew it by the shoes on the feet; theedsed was lame in his life time;
before | saw the body, the male prisoners came ytdoaigings, and told me that a
body had been found with nothing on it but shoesaitl | should know it by the
shoes; they said whether it was, or was not they lnddhe deceased, it would be
better for me to say it was his body, and therstiigect would soon die away; | then
went with the two prisoners to see the body, asaid it was the deceased in presence
of many persons; | knew it by the shoes, from this evhich the deceased had made
in the toes of them with a knife which Mr. Warmamt him, as they hurt his feet; the
body was lying at the water side near the “"Cat Mdton," public-house in Kent-
street; | attended at the Coroner's Inquest; Itbaibody there; | was committed from
the Inquest; | saw the prisoners there; Wm. Chaptaghme not to be afraid, as
nothing could hurt me, if | kept my own secret, dredwould take care | should be
provided with Counsel at the trial; | was sent tsq@n, where the prisoners supplied
me with provisions; they were brought to me by aspe namedROBERT
HESKETH ; | lived with the prisoners at the bar in the deszl's house, until | was
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sent to gaol; | slept at my lodgings, and wenth® house in the day time; | was in
prison until the month of February following; | eeeed £15 from Wm. Chapman, on
the day that the body was found; it was given toasn@ part of the £50, that | was to
receive; Mr. Rowe, | understood, was paid £10 temte me at the trial; | was told so
by Hesketh; the prisoners did not visit me in galo& provisions were brought to me
as from Mr. Anderson, the prisoners not wishin@pave their names mentioned; | had
been about a week in gaol when | wrote to Chapreaying | was determined to
disclose what had happened, and | received afrasit Mr. Anderson in consequence
of it; the prisoners were not present at that nésy; this letter is in the handwriting
of William Chapman, it was sent to me in the mooitiMarch last, when | was again
in gaol under commitment to take my trial for forgeit was not connected with the
former charge; about a week after | received tbignl wrote to William Chapman,
telling him | intended to disclose the particulafghe murder; he afterwards came to
see me in gaol, and told me not to be afraid, ¢hery should be done to get me out
of trouble, and to make me comfortable afterwarts; deceased and the female
prisoner did not live on good terms; they used uarcel when she got intoxicated;
about a month before the murder, the deceasedutelbf his cart and pitched on his
head; when I told the prisoner, William Chapmarhis, he said | wish he had broken
his b--y neck; | would not grudge £50 to any oneowfould make away with him; |
have no reason to believe that the female priskmew any thing of the murder; she
once told me afterwards that she thought theressasething very mysterious more
than she was aware of in the death of her huslzambtipressed me to tell her if | knew
anything about it; | desired her not to bother rhew it, and did not tell her anything
on the subject; | believed then that she did nawvwkmanything of the murder, but |
thought differently before; | do not know what wdne with the deceased's property;
when | came out of gaol it was all made away wiithglieve, that since the murder
William Chapman and the female prisoner cohabitegther as man and wife, but |
do not know whether they did so immediately after murder; | believe there was an
intimacy between them during the lifetime of thecelesed; when | screamed out as
the deceased was struck, | made a great noise,asuphrsons generally make when
they are frightened; | cried loud enough to be thdar the people at Waterview; the
deceased wore a black beaver hat on the nighteofntivder; the hat was not missed
until we arrived home; | think it was myself whosti discovered the loss of the hat;
the two male prisoners, myself, and several ofrteighbours went on pretence to
search for the body; it was at the inquest thatst saw the hat; | know that Mr.
Middleton found the hat; the deceased had two sbhawalks on his person at the time
of the murder, in which he kept some meat accouhtsse are them; part of the
entries in them are in my handwriting; the deceadeys owned William Chapman
as his brother; the boat that we borrowed, belongedr. Anderson, the same person
who was drinking with the prisoners on the nightlted murder, and who afterwards
brought me the message from Wiliam Chapman to dhel; when we went
pretending to search for the body, they did notasme from me to search in
Waterview Bay; the tree-nail with which the decebhsgas struck, was thrown
overboard, or left at the place where the headtaken off.

Cross-examined. | am still under commitmentaike my trial for forgery, and |
was so when | made the present disclosure; | diigtlosed it in the month of May
last; | wrote several notes to Chapman after mymiament; | wrote to him for
money to obtain a counsel for me and pay for my/@nds; | signified in my letter
that | thought a curse had been hanging over my leear since the murder; | sent
this letter by a messenger in the gaol, the létterve sworn to as the hand writing of
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the prisoner William Chapman, | swear to the béshy belief is in his handwriting; |
did not know of the two rolls of bank notes beingtbe deceased's person until | saw
them taken by the prisoners; | did not keep theedsed's books; | was in his service
for seven weeks; | do not know of the deceasedviegeany money the day before
his death; | was about the premises all that de/,deceased often said he had more
money than his wife or any one suspected; the @&yré, | was on the Parramatta
Road with the deceased selling his meat; on hismdiome he always gave the silver
and copper coin to his wife; William Chapman cu tiotes out of the waistband of
his trowsers; the money was in between the waistlodthe trowsers and the lining; |
persuaded the deceased to settle the executicar tatin distress the man for his few
goods; Warman wished to accompany us to Sydneyanbbat, but the deceased
would not permit him; | did not attempt to prevdms coming; | was sober but the
deceased was drunk; Warman had not paid the 1l@rdgldth the deceased when he
arrived at Small's; | was accused of murdering ladhing a man once, but | was
proved to be innocent; the black natives did wyds induced to keep the secret so
long a time from the promises that were made tdogn&Villiam Chapman' the tree-
nail was brought from Small's place to make hantileshe deceased's cleavers and
knives; | never gave Mrs. Chapman £12 to keep fer hreturned £6 to William
Chapman out of the £15 he gave me at his requestedring that if | should be
searched at the Inquest, and so great a sum discbwe my possession, it might
create suspicion against me; the deceased bledreety when the head was cut off,
and the blood flowed on the ground.

[This witness underwent a lengthened cross-examimabut he remained unshaken
in his testimony.]

Re examined - | was not placed on my trial foee murdering and burning of the
man | have alluded to; it was merely an investaatbefore the Magistrates, and |
was discharged from the imputation.

WILLIAM EDNEY being sworn, said | live in Kent-street; about tyears and a
half ago | found a human body on Goat Island; @uést was held on that body at the
““Cat and Mutton" public-house, and | heard thawvéts the body of Chapman, a
butcher; |1 never saw the body after it was remolbgdhe Constables from Goat
Island; | was fishing at Goat Island with a fewefrds when | first discovered the
body.

THOMAS RYAN being sworn, said | am a tailor, and resided imkYsireet some
time ago; | know the prisoner Chapman and the ferpasoner; | knew the deceased;
| only knew him by the name of Chapman; | saw tleyp | cannot swear to its
identity, it was so disfigured; | know that the dased and his wife quarrelled
occasionally; when they quarrelled, they abusedamagher and sometimes fought.

[A long desultory conversation here took place leetwthe Solicitor General, Mr.
Williams, and the Court, relative to a questiongmeed by the former to the witness,
respecting a conversation alleged to have takerepiatween the female prisoner and
another person on the expression of her feelinqatdsvthe deceased, her husband.
After considerable and renewed argument betweepahges, conducted with much
legal ingenuity, the Court ruled that the law waperative in the matter - the female
prisoner was charged as an accessary after the f@etcrime could only commence
after the deed was perpetrated - and no evidenemyformer expression of feeling
against the deceased could operate against heavaisghcomforted the murderers
after the commission of the crime. The testimonyppsed to be elicited from the
witness was therefore rejected as irregular.]
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Examination continued - | was understood thatdbaceased and William Chapman
were brothers; | do not know whether William Chaprend the female prisoner
cohabited with one another as man and wife, dfiemiurder; | heard that he was lost
overboard out of the boat, | think the morning raitevas reported to have happened.
Robert Hesketh being sworn, said | am a free maidirgy in Sussex-street; | know
all the prisoners at the bar; | recollect Wilksrigein gaol for trial of this murder; |
visited him several times there, with provisioranfrthe female prisoner; she said she
did not like to go near the gaol; Mills used aftards to bring provisions to me to
take to Wilks; | was on friendly terms with the gomers; the female prisoner desired
me to see Mr. Rowe to procure him to defend Witksthe murder; | enquired and
told her the fee was £10 10s.; she gave me £8 @ouat of it, and the remaining £2
10s. | gave Mr. R. my note for; Mr. Rowe afterwasd®ed me for that amount, and |
paid it; | have never been repaid it; after theedsed's death, the prisoner William
Chapman still continued to manage the businessetsd) | do not know whether
William Chapman cohabited with the female prisoner.

Cross-examined - | never told Wilks in the gabt the provisions | took to him
there came from Mr. Anderson, neither in gaol natr af it; for aught | know to the
contrary, the £8 Mrs. Chapman gave me, may hawnged to Wilks.

SAMUEL HILL being sworn, said, | am a prisoner of the crowrd eame here
from the Phoenix hulk, where | was sent for absoanérom my service; | lived with
William Chapman and Julia Chapman about a twelveatmaince; | was out of a
situation, and remained with them for about thremthns; they seemed to cohabit as
man and wife; they quarrelled when they used toigdiuor; one evening | recol-
[sic] they had a great quarrel; the male prisoreatiher, and while she was on the
ground she called him a murdering b---, and salth wut the man's head off; | have
seen Wilks once at the house.

Cross-examined - The female was intoxicated wamder much excitement at the
time; it was about last August; | thought the wordited to the murder which had
been committed; it was after the Cornoner's inquest when the female prisoner had
heard of her husband's head having been cut afwibrds were used tauntingly;
Chapman made no reply to them.

EDWARD CHOCHRAN being sworn, said, | was a constable in 1831¢dliect
a man named Wilks telling me on the Market Whae emening, about the latter end
of November, in that year, between 7 and 8 o'cldablt the deceased Samuel
Chapman was accidentally drowned by falling outaoboat in which he and the
deceased were coming from Kissing Point; | acconggaWilks to the Coroner, and
afterwards to Chapman's house; Wilks reported ahgesstory he had told me to Mrs.
Chapman, in presence of William Chapman, Mr. Andersaand to the best of my
opinion, the prisoner Mills; the female prisoneersed a little alarmed, but not so
much as | think a virtuous woman ought to be far bhss of her husband; Wilks
reckoned out some money which he said he had et@m account of an execution;
she told William Chapman to take it up and he aidat 12 o'clock that night, | met
the female prisoner, | think with Wm. Chapman and Rinderson, in King-street, a
very few rods from their own house; the female @ppe to be in a state of
intoxication; | thought it was rather a surprisitigcumstance for one in her situation;
| was present at the inquest; | saw William Chaprisere; Wilks was taken into
custody on the day the body was found; after tlgiést | saw William Chapman
shake hands with Wilks, and say never fear, yoll sfznt for nothing; this was said
as | was conducting Wilks to gaol; | brought thelpdrom Goat Island; the Coroner
committed Wilks, and | conducted him to prison.
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Cross-examined - | did not see the female skas twhen her husband's death was
announced; she said, "Oh, my God! is my Sam gonke@m sure it was William
Chapman that was with Mrs. Chapman when | met mé&ting-street on the night of
her husband's death.

PETER HANSLOW being sworn, said, | live in Clarence-street; loknthe
prisoners, and also the witness Wilks; | receivekktter four or five months ago
addressed to Mrs. Chapman in another letter froksyWwhich | delivered to the
female prisoner, and | received another letter frmmin return, which she requested |
would forward to him; | sent him the letter by mtglé boy, Mrs. Chapman told me
that she had had the bailiffs in her house thatkiee£10 due for rent, and that she
was distressed, and could not assist him.

ARTHUR LITTLE being sworn, said, | reside in King-street, Sydrieknew the
deceased Samuel Chapman; | also knew him by the odiAriest; at the time of his
decease he was a tenant of mine; for a short titeenards his widow and William
Chapman lived there; thoy [sic] have both of theardpne rent.

Cross-examined - | went with several others to trydiscover the body of the

deceased; William Chapman went also, and appeasedngious as any one to

discover the body; we went in the neighbourhoodioéh Grove and Longnose to

search for the deceased, in consequence of thenafmn given of his accidental loss
by Wilks; | have heard the deceased called by Hwmames of Priest and Chapman;
| knew him four or five years.

JAMES WARMAN being sworn, said, | resided at Kissing Pointhiea month of
November, 1831; | am a schoolmaster; | knew theeds®sd Samuel Chapman; he
came to me on the 13th November, 1831, with theesi Wilks, in a small boat; he
said he had an execution against me; | paid himesmmney before he went away; |
went with him to Mr. Small's, and left him abou8 4 o'clock; | wanted to go to
Sydney, and | asked him to give me a passage ier aodget the money there from
my wife's relatives; the witness Wilks, who seem@dhave great influence over the
deceased's mind, opposed my going, by offering nfravglous excuses against it; he
appeared very desirous that | should not go irbtieg; he said | should be neglecting
my public duties if | went, and expose myself te tensure of the government by
doing so; my wife was very uneasy at the time; whe afraid of my losing my
situation through the execution being enforcedytlXp dollars from Mr. Bray, which
| paid to deceased; my impression is that my wiferst wish me to go to Sydney; |
am almost positive that she did not tell Wilks tilsiie did not wish me to go to
Sydney; | think it very improbable that she did 8@ deceased borrowed a knife out
of my kitchen to cut one of his shoes which he $aided him; they had something to
drink at Small's, but not to excess; they were humthfectly sober when they left
Small's, which was between 3 and 4 o'clock.

Cross-examined - | think they were about an houny house; | do not recollect
Wilks saying | should be put in gaol if | went tgd®ey; if Wilks had allowed me, |
should certainly have gone to Sydney; after | hedrthe murder, | suspected Wilks
for it from his conduct in wishing to prevent myigg in the boat; Priest was fresh,
but not so much so, as not to be perfectly ablentov what he was about; | think |
told Wilks that if | were to come to Sydney, | stbbe able to pay the whole of the
money.

MARY BRADY being sworn, said, | now live in Kent-street; hetyear 1831, |
lived with the Reverend Mr. Middleton, at Belmaivhich is now called Waterview; |
recollect a man being reported to be drowned; Mdeainesday night in November,
1831, before dark, | heard a noise from the dioectf Goat Island; it seemed the
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voice of some person saying oh! oh! in a moaningmag | do not know the distance,

but the voice seemed to come from Goat Islandpk tbe noise to be made either by
some black-fellows, or bushrangers; we had no nautaour place at the time; my

master returned home that night, and I told himtwinad heard; | said | was afraid to

stop any more on the farm without there was some Imeae; | afterwards saw a hat in
the kitchen; my master said Mary you are quitetrigiere has been some row, | have
found a gentleman's hat; there were some papéns inat.

Cross-examined--1t was quite light when | hetingl noise; | was walking under the
verandah with three children, and Mi8§DDLETON ; there were only two groans,
that | heard; | heard a noise before the groanspémed as if two persons were
quarrelling.

The ReverendGEORGE AUGUSTUS MIDDLETON, being sworn, said in
November 1831, | lived at Waterview; on the 10thvBimber, in that year, | dined
from home; when | came home, my servant, Mary BrasBemed under great
agitation, from having heard a great noise andrat®n between two persons at
least; one person seemed to be pursuing anotteeshenheard an exclamation several
times repeated; on the second morning after, | rebdesomething dark from my
verandah, near the landing place, and on proceetarg, | discovered a hat, and a
portion of papers, some in the hat, and some attla tistance from it, which
appeared to belong to it also; | am satisfied #yeegps produced, are those | found in
the hat; | have not the most distant doubt of ifelt satisfied these papers would
throw a light upon the noise to which my servard hluded; on the second morning,
after | found the hat, | had reason to believe m@ehad been drowned there, from a
conversation with the male prisoners at the bdrad previously watched them for
some time, evidently looking after some object lre tbay of Birch Grove; no
individual was present, but the two prisoners atliar; they told me that they were
seeking for the body of a friend of theirs, who Haeen drowned a few evenings
before, as he was coming down the river from Kgdfoint; | then enquired what
description of hat their lost friend had worn, whéey most minutely described the
one | had found, so that | was induced to send omyts the house for it; they said
nothing whatever about papers in it; | allowed themexamine the hat and they
immediately identified it as belonging to their dased friend; they did not undergo
the slightest change of tone or colour, when treey the hat; they afterwards returned
to Sydney, without continuing their search in thstrof the bay; | said nothing
whatever to them about the papers, which | hagdiréorwarded into Sydney; | kept
the hat in my possession for some time, and thémeded it up to the police; this
occurred between 7 and 8 o'clock in the morninatténded at the Inquest; the hat
was produced there.

Cross-examined - My servant described the neisé, made by one person pursing
another; the pursued party making a noise, whicwglouder, as it seemed to
approach her, and then suddenly ceased; there otaany trace of blood, or feet
marks, where the hat was found; there was onlywasight portion of the hat wetted,
and it seemed to have been thrown upon the shptbelast effort of the tide.

(A plan of the estate and bay at Waterview, wasledrup for the inspection of the
bench.)

The Solicitor General, here proposed to reaevidence, the deposition, before the
Coroner's Inquest, of a person nanENRY JACKSON, who he was unable to
produce before the Court, on account of his hawiegn since transported to Van
Diemen's Land. This evidence was alleged to bemahtin-as-much as Jackson had
made the shoes for the deceased, which were fonitideofeet of the mutilated body.
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After much discussion on the subject, the Coutt lfelund to act strictly under the
rule of evidence. The production in evidence afeposition, on which an accused
party had not enjoyed the benefit of cross-exanunatvas held to be inadmissible
with three exceptions - which were, the death @fitaess, his inability to travel for
the purpose of giving evidence, or his being keptad the way by the contrivance of
the accused. In the present instance, none o ttesses seemed to exist, and the
Court would not therefore be justified in sanctiania departure from an established
rule, where the exceptions were so explicitly ldavn. It was incurring too great a
responsibility to establish such a dangerous pesteda responsibility which the
Court was not warranted in using. The evidenceasasequently rejected.

[The letter sent to Wilks, and sworn to as the maitthg of the prisoner William
Chapman, was read in evidence, from which it apgkdhat the writer pleaded
distress as the cause of not being able to furthishwitness with any pecuniary
assistance; but he promised to do every thing snploiwer towards his comfort at
some future time.]

This was the case for the prosecution

Mr. Williams submitted that there was no evideratfecting the female prisoner
sufficiently to place her upon her defence, bug goint was overruled by the Court.

ROBERT HENDERSON being sworn, said, | am a farmer, and live at lizare
Water; | recollect the time the deceased disappeaisew him when he was alive; |
was at his house when the news was bought of hithdesaw William Chapman a
few minutes before this at his own door; | had asen him in the course of the day;
Cockrane told the news of his death; the widow sekwrery much affected; it was
about 9 o'clock when the report was brought; | bedn in the house from about 7
o'clock, and | saw William Chapman at home a fewutes before that time; | saw no
drinking at the house; Cockrane first, and Wilkeeafards explained to the widow
that her husband had been drowned; Wililam Chapse@med vexed at the
deceased's death; he went with me and severakdtheeek for the body, and every
exertion seemed to be made by Chapman to recover it

Cross-examined - | was at the deceased's hbuse or four hours on the day the
death was reported to have occurred; | knew Will@napman lived at that house for
months before; | had also seen Mills there; | usego frequently to the house; | visit
Sydney regularly every week or fortnight; | wastla¢ deceased's house for three
hours before the constable came with the repodt] saw William Chapman standing
there when | got there; there was no drinking ga@inghere at the time; | went to my
lodging in Kent-street soon after Cockran came whthreport, and | did not see the
female any more during that night; 1 have no remtibn of seeing Cockran
afterwards on that night; | did not meet him in &istreet, in company with William
Chapman and the female prisoner; | swear that Inditlsee the female prisoner
intoxicated on that night.

JOHN NOBBLETT being sworn, said, | have known William Chapmandeveral
years; | am a barber; (this witness not appearingkmow anything of the
circumstance, was withdrawn.)

WILLIAM BELL being sworn, said, | know William Chapman; | réeol the
circumstance of Samuel Chapman being reported tirdxened; | was in Sydney that
day slaughtering cattle; the prisoner William Chapmvas playing skittles with me
from 12 to 4 o'clock that day; | did not see Mill&t day; we played at skittles next
door to Chapman's shop.

Cross-examined - | came from the gaol where | serving a fine from the
magistrates; | am a butcher, and a free man, ascswat the time | am speaking of.
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GEORGE MARTIN being sworn, said | live at the corner of Markaet arork-
streets; | lived next door to the deceased; | kepkittle-ground; (this witness not
appearing to know any thing of the matter, was algldrawn.)

DAVID ANDERSON being sworn, said | am free, and reside in Kemgesf |
recollect the report of Chapman or Priest beingwtiesd; | owned a boat at that time; |
lent William Chapman my boat every day from thetfiday after the deceased was
drowned, until the body was found; he paid me dadddr every day | attended with
the boat; he ordered me to use every exertiomtbthe body, and he seemed to use
every exertion himself for the same purpose; wé& grappling irons with us to drag
for the body.

Mary Brady recalled by Mr. Williams - The noiskeard seemed to increase until it
approached near to me, and then suddenly died away.

Edward Cockrane recalled by the Solicitor Geherawear positively | met Robert
Henderson with the female prisoner intoxicated, &dliam Chapman about 12
o'clock on the night the deceased's death was tezgholr think it impossible that |
should have mistaken Mr. Henderson.

The prisoners severally protested their innoeeaad here closed their defence.

The learned Judge summed up the evidence inreenanot less laborious than
luminous, of which we regret exceedingly our wahspace will not allow us to take
any notice, and left the case with the Jury, wherad short consultation, returned a
verdict of guilty against the two male prisonerad acquitted the female prisoner.
Sentence of death in the usual manner was passedMifis and William Chapman,
awarding execution on Monday morning next; Julisa@han was discharged by
proclamation. The Court was crowded to excessndutie whole day: among the
throng we noticed many females, who anxiously abseunto hear the recital of the
atrocious and inhuman deed; and the buzz of thecCincreased to such an extent
during the latter part of the proceedings, that iwned Judge was obliged to
interpose his authority, and threaten to clear @waurt, if order was not better
observed. The male prisoners seemed unmoved,efinthé dock protesting their
innocence. [*]

We have devoted a more than usual space in oumasluthis day, and been

necessarily obliged to leave out other matter, niheoto make room for the above
extraordinary trial for murder. The Court was ddgpsrowded, and during the day it
was surrounded by a multitude of people anxiouslgiang the result.

See also Sydney Herald, 18 August 1834; Australi@imiugust 1834.

[*] The report in the Australian, 19 August 1834tss that Wilks was committed

from the Coroner's inquest, charged with murderwas subsequently discharged. It
also states that Forbes C.J. commented in his eharthe jury that this was the most
horrid murder he had tried: “"The recital was spadng, it was enough to freeze

one's blood, and make one shudder to think there a@ch monsters in existence."
The same newspaper said that when Julia Chapmaougsitie after her acquittal,

““she was very roughly handled by the crowd, and alaliged to take shelter in an
adjoining house." The Sydney Gazette, 18 Augu8418aid that the trial did not

conclude until past eleven o'clock at night, anat th was the most crowded court
since the foundation of the colony.

Mills and Chapman were hanged on 18 August 183t,gufew days after the trial.

Before ascending the scaffold, Chapman confesschthhad lived in adultery with

the wife of the deceased before his death, buplagd no role in the murder. Mills
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also denied his liability, which the two of thenpeated on the scaffold: Australian,
19 August 1834. [For the trial of Joseph Wilks forgery, see R. v. Wilks, 1834.]

SYDNEY HERALD, 24/08/1834

Supreme Court of New South Wales

Forbes C.J., 22 August 1834

Before His Honor the Chief Justice, and Jury ofilChhabitants.

WILLIAM VIALS stood indicted for the wilful murder gOHN SCOTT, at Airds,
on the 31st May last, by striking him on the heaithva stick, thereby inflicting
sundry wounds and contusions, of which he thentlage died.

The Solicitor General laid a brief statementod case before the Jury, which he
submitted to them as one of circumstantial evidehaoéwhich they would find, with
the aid of the positive testimony which he wouldlack, sufficient to carry the fact
satisfactorily to the prisoner.

The Prisoner being unprovided with Counsel, Blneehy humanely consented to
appear professionally in behalf of the prisoner.

WILLIAM ROBERT KENNEY examined - | am a Surgeon; | knew the deceased
John Scott in his life time; | saw him dead in thesh, within a few hundred yards of
my residence, about the end of May last; | sawpthee where the body was found -
it was a small hollow place, around which, for thistance of twelve or fifteen feet,
there were foot marks and marks of blood, altoge#i®ording strong proofs of a
violent struggle having taken place; in my opinibws death was occasioned by an
extensive fracture of the skull; there was a woabdve the left eye, and also on the
left side of the back part of the head, which pextet! the substance of the brain,
which injuries, if unattended to, were sufficieaiuse death; the upper and lower jaws
were dreadfully fractured; there were various mim@munds and contusions on the
head, face, and several parts of the body; | sheufibose, from what | saw, these
wounds were occasioned by violent blows from a @daah; | saw a large heavy stick
near the body, part of a sappling, which appeardthve been dressed for the purpose
- the bark had been stripped off, and it was caVvevigh blood; this | saw on the 31st
May, the body appeared to have been dead scarehty-four hours. The place
where the body was found is called Smeaton, asitusted in the district of Airds;
when | first saw the body, it was between the haditsvelve and one o'clock; | knew
the deceased by sight; several of the men beloriginge road party worked on the
road near my house, whom | had occasion to pdssddceased was of the number; |
had no difficulty in identifying the body.

Cross-examined. - The ground where the bodptagented an appearance as if two
persons had been fighting; the stick | saw on tizabsion, was a heavy stick - there
was nothing peculiar in its appearance, furthen tit& having been cut in something
of a fanciful manner, as if to secure it in the diai appeared to have been recently
cut.

By a Juror. - It was not broken; it was suffitig strong to inflict such a wound as
appeared on the head of the deceased; the bark \whit been left on it appeared
broken, as if it had been struck repeatedly agamstething hard.

JOSEPH PHILPOTS. - | am attached to No. 3 road gang, situated &etw
Campbell Town; | knew John Scott, he was a tadod belonged to the same party; |
knew the prisoner, he also belonged to the parttyobe half of it was detached, and
at a distance of about three miles from the branakhich | belonged; I last saw the
deceased alive, near the huts of our party; a memgdJOHN HOUGHTON , came
to me and told me that deceased wanted to spealetd went and found him at a
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short distance in the bush, standing near a fisgw no one with him when 1 first
went; | asked him where Wiliam Vial was; the reasaf my going to deceased,
Houghton told me that the prisoner and decease@bscbnded from their party, and
wished to have some provisions; | carried a piddaead, which | gave to them; Vial
appeared in a few seconds after; | went and gavditbad to him, the deceased sat
down and partook of it, | did not remain more ttiaree minutes with them; John
Scott wore a straw hat; Vail had an old black hétjch had been a beaver; the
deceased had his hat on his head when | went thdogr't remember whether it was
taken off his head or not while | was there; | démnk | should know the hat again; |
cannot say whether | had it in my hand or not @t tdtcasion; | know it was a new
one; | had never seen it before; there was a nabtaek ribbon round the edge of it;
it was on a Thursday, a littler after dusk; thaswiae last time | saw him alive; | saw
him dead on the Sunday morning following, lying abthree or four yards from the
place where the fire had been; | did not see Swatta stick in his hand on Thursday
evening, but Vial had one in his hand; it seemebe@ heavy stick with bark on it; |
did not see Vial again before Sunday morning; rtie¢he men say the body was there
and | went to see it; there was a black hat neabtuy; | can't say what hat it was; it
was like the hat which Vial wore on Thursday eveninsaw blood around the place;
there appeared to have been a great deal of blsady the stick the Constables had
after the body was found; there was blood on igok very little notice of the stick
Vial had in his hand; | did not see the body uafter the Constables came; it was
between ten and eleven o'clock; | saw Vial on Mgna@rning in the same place; it
is not easy to distinguish one straw hat from agotkthen they are new; | will not
swear that | did not take it in my hand; | cannay shat the hat produced at the
inquest is the same.

By a Juror. - | gave the bread to the prisoaerd the deceased sat down and partook
of it; | cannot say that the stick the prisoner iratlis hand on Thursday evening was
the same as | saw at the inquest; the hat foundtheabody was certainly like that
worn by the prisoner; | can make straw hats, marnnot tell that it was the same hat;
I do not know whether it was split or whole straas, it was dark, except the light of a
small fire.

Cross-examination continued. - | never knew eartl of any previous quarrel
between the prisoner and the deceased; a man raateck Shepherd first informed
me that the body was in that place.

PATRICK SHEPHERD, examined. - In May last | belonged to No. 3 rgadg; |
knew the prisoner and the deceased, John Scoytb#lenged to a detached part of
the same gang; | had a bad leg, and had been teditence of a settler who lives
about half a mile from our gang for some milk tokeaa poultice; on my return | saw
a man lying on his hands and face, which | apprébério be a bushranger, and told
some of my hut-mates to go and see him but theyseef, and | then went and
informed my overseer, who accompanied me to theepland desired him to get up,
but not receiving any answer, he turned him onblaisk, when his face presented a
shocking spectacle; a man named Houghton told tkeseer, that that was the tailor,
and going to a little scrub a few yards distanedlegd out a short waddy, and an old
black hat covered with blood; the deceased hadrg slaistcoat, trowsers, and one
boot on when found.

Cross-examined. - | came to the Colony in Novemlast; Houghton instantly
recognized it as the body of Scott; the stick | seas about the length of a walking-
stick; one branch of the party is situated at tistéadce of about five miles from that
to which the prisoner and deceased belonged; luéetly saw the prisoner and
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deceased before, they always appeared on frierdtysttogether, they both bore a
very good name in the gang, we were all surprisduear that the prisoner was taken
for the Murder; | was present when the prisoner brasight to look at the body, he
appeared as he usually did.

By a Juror, The hat and stick found by Houghtgre not much concealed, they
were behind a small bush near the body.

WILLIAM FRAY , | am a special constable on the Estate of Mr. kltwi
apprehended the prisoner a day or two before idheithe body of John Scott being
found; it was found on Saturday night, the prisoreme to one of our men, to whom
he wished to give himself up, the man would noétakn but called to me, and | took
him to the watch-house; when | first took the pmsig he was about half a mile from
where the body was found; | asked him what madetaia to the bush? but he would
not tell me; he said he thought there was sometbisg against him besides taking
the bush; | asked him what it was? but he wouldinfirm me; he said there was
time enough for that; he said there was another mahe bush with him, but he
thought he was taken and put into Campbell Town, ¢ad he would not tell me who
it was; when | took him he had a straw hat on; Vehaim into the custody of the
chief-constable.

Cross-examined, | kneBEORGE HARRINGTON ; that is the man to whom he
wished to give himself up; he was acquainted witlrridgton, they came to this
Colony together; | am positive he said there wamething else against him; he had a
straw hat on when | took him, | should know that dgain.

ROBERT BURKE, | am chief-constable of Campbell Town; | prodaceat, and a
stick which was found near the body of the deceatesl hat was found on the
prisoner's head; the prisoner was brought in cystdédrray, as a bushranger, and was
punished and returned to his gang; he was agairebppded in the evening, and
lodged in custody on suspicion of murder; the boflyhe deceased was found on
Saturday evening.

ROBERT STEWART, | am Police Magistrate of Campbell Town; | reeslv
information that a body was found at seven o'clotcthe evening of the 31st May, |
afterwards saw the body on the Monday morning Valhg; | saw the prisoner a little
before eight o'clock on the evening on which thdybwas found; | proceeded to the
prisoner's camp and apprehended him in consequevittethe assistance of the
chief-constable; | told him that | should put cartquestions, but cautioned him that
he was not bound to answer them, that | would cdrhimianswers to paper, which
would be produced against him, | therefore cautionen not to say anything that
might criminate himself; the prisoner had a straw ¢n, on which | observed marks
of blood, which | now see; they appeared to benfegghat time; | asked him when he
had last seen Scott? He answered, at this timEhonsday evening last; where? at
the back of the old camp, on the Cowpasture Road; any one in your company?
no; did you see any one? | saw several of th@peis of the gang about six o'clock,
but they did not see me; is that your hat, dodselibng to you? | made it, but it
belonged to Scott, mine was a black hat, which tStmik for the purpose of
disguising himself with, as he was going to comanibbbery, he left me his; | never
saw him afterwards; | waited at the place wheréefiane until ten o'clock on the day
following. Several other questions and and answere read from the document in
question, in the course of which it appeared thatprisoner stated, that deceased had
a stick, which he took with him when he went awtg prisoner also taking his stick
along with him.



New South Wales Inquests; 06 June 2008 64

Cross-examined, | gave testimony at the Inquedil not read my evidence from
the document produced? | merely refreshed my meimpioccasionally referring to
it, | have a recollection of the circumstances withthe memorandum, but not of the
distinct questions and answers; there were thréeusrdistinct traces of blood on the
hat, which are still discernible.

AUGUSTUS HAYWARD, | am Coroner for the district of Parramatta, sithe
death of Mr.HORSLEY, | have had his duties also to attend to; | heldnguest on
the body of John Scott, the prisoner Vial was preserecollect Mr. Stewart being
examined on that occasion, he gave his testimoalypoccasionally refreshing his
memory, by a reference to the document producedptisoner was asked if he had
any questions to put to Mr. Stewart, he declinetlipy any questions, and admitted
the statements to be correct.

Fray recalled, the prisoner's person presertatiarks of violence when | took him
into custody; there was no blood on him, his traveggpeared to have been washed;
he did not appear to have been fighting. The fasthe prosecution closed here.

Mr. Sheehy submitted that the written documeaidpced at the Inquest by Mr.
Stewart, should not be admitted as evidence.

The Chief Justice observed, that although it wsa$ the proper course for
magistrates to adopt by examining a prisoner inthg of question and answer, yet,
as the Magistrate had not made the examinatiodieiglione, but merely for the sake
of reference, and as due caution had been givéhet@risoner not to say anything
which might criminate him, he thought it might beceived as oral testimony if he
could see that there had not been held out in quesee, he should reject it;
Magistrates should not seek to elicit statementshat way, though he was not
attributing any blame to Mr. Stewart, he had noltacted from the best of motives,
the plain statement of the prisoner was all that veguired to be obtained.

The Solicitor-General observed, that he wishesl rhagistrates would make it a
practice in all cases to take down the statemenpsisoners in making their defence,
it would, in a material point of view, assist inrtleering the ends of justice; he
regretted to observe, that in many cases it wastherided to.

For the defence.

THOMAS HOWARTH . - | am Overseer of the Road-party to whichghsoner
and the deceased belonged; | knew the deceasguinbd the party in February last,
and lost his life in May; the prisoner and deceasede always on the most friendly
terms together; they were like two brothers; whate was there the other was sure to
be; they took the bush once before together; Iatacansider the prisoner to be a bad
tempered man; | never saw any thing about his ccinghich would give rise to such
an opinion, | considered the contrary; they absednoh the 29th, and the body was
found on the 31st May; | had occasion to go to Qasfigown, where | found the
prisoner in custody, he had been apprehended by Mowatt's overseer for
absconding; he was punished for that offence, @kturned to the gang with me; |
asked him where Scott was, he said he thought thdoan apprehended and was in
Campbell-town jail; | did not know of his deaththat time; he said he went to rob a
house, and he never saw him afterwards; the prisssid he remained at the fire,
when | heard that the body was found, | called pmsoner into my hut and
handcuffed him; | put some questions to him ablethurder of Scott, but he said he
knew nothing of it; he said he went away from hon the purpose of robbing some
house on the hill, but he did not name the house,he waited at the fire expecting
his return; he did not say why they did go togetirethat occasion.
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Cross-examined - The deceased was a much stoatethan the prisoner, about the
same age; Scott was not to my knowledge a quamelsoan.

His Honor summed up the evidence, in the cowofsehich, he remarked, that
circumstantial evidence, when complete in all itartp, was frequently more
conclusive, satisfactory and safe than positivéinesy, the latter frequently being
subject to perjury, from the effect which the forrmas free. His Honour described
the line of distinction to be drawn between themeriof murder and that of
manslaughter, leaving it to the decision of theyJwsw the evidence bore on these
charges. The Jury retired about two, and came @Guart about six, returning a
verdict of Guilty of Murder when sentence of deaths passed on the prisoner
accordingly, to be carried into effect this mornifig
See also Sydney Gazette, 23 August 1834 (callirg diefendant Viall); and
Australian, 26 August 1834 (calling him Ogil).

[*] The Sydney Gazette, 23 August 1834 reported tha prisoner ““both during the
trial, and whilst receiving the awful sentence, ibithd the completest apathy.” The
Australian, 26 August 1834 said that in sententiing, Forbes C.J. ordered that his
body be given for dissection, and stated that ierftadoubt as to the prisoner's guilt,
although in his charge to the jury he had left tbaheir consideration.

In this, as in many other murder cases, the trad fveld on a Friday and the prisoner
condemned to die on the following Monday. This wassistent with the provisions
of a 1752 statute (25 Geo. lll c. 37, An Act forti®e Preventing the Horrid Crime of
Murder). By s. 1 of that Act, all persons convitt®f murder were to be executed on
the next day but one after sentence was passeessutitat day were a Sunday, in
which case the execution was to be held on the lgndy holding the trials on a
Friday, judges gave the condemned prisoners aa sy to prepare themselves for
death. See R. v. Butler, July 1826. The Act ie&tstd the opportunity for clemency in
murder cases: see Australian, 5 August 1826, pp Bys. 4 of the Act, the judge
was given power to stay the execution; for an exarmpthat, see R. v. Fitzpatrick
and Colville, 1824.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 01/09/1834

Forbes C.J. and Dowling J., 27 August 1834

(Before His Honor the Chief Justice, and Mr. Quessibowling.)

The following prisoners convicted during the Sigsnand remanded, were brought up
for Sentence.

“JACKEY ," an aboriginal black, for the murder dOHN FLYNN at Williams
River, was sentenced to be transported from ther@dbr the term of his natural life.
The prisoner appeared quite ignorant of what wasggon in the Court.

See also Sydney Gazette, 2 September 1834; Aasir@liSeptember 1834.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 25/09/1834

Supreme Court of New South Wales

Forbes C.J., Dowling and Burton JJ, 20 Septemb@4 18

The Solicitor General, in the absence, and by tbeird of the Attorney General
moved the Court, to fix an early day for the tradl certain persons, now under
commitment for the wilful murder of the late IROBERT WARDELL . He would
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beg leave to propose next Friday as the day df arad he would at the same time
acquaint the Court with some of the grounds upoichivhe made the application.
The magistrates had examined on oath at the P@liiee, an accomplice in the
crime, and his evidence had been circulated throlglpublic press. The case would
wholly turn on the evidence of this person, andrfritie confined state of the gaol, as
well as from the publicity which the particulars tfe case had gained, it was
absolutely impossible to guard against the apprbeerg tampered with by the rest of
the prisoners, or other persons employed for tbgbgse. Independently of this, the
approver might die before the criminal sitting ob\mber next, and by this means
justice would be frustrated. He trusted that beettreir Honors should decide against
fixing upon an early day for this trial, they woulgtar him upon the point, as he
contended for the requisition he had just made, @ght to which his colleague, (and
therefore to himself, in his absence) was by vidtibis office entitled.

The Chief Justice, after some deliberation, ,shigl learned brethren had agreed
with him that there was no particular fact shewnintduce them to grant the
application just made to the Court. The local émaot had provided that the
criminal sittings of the Supreme Court should bé&lhe the respective months of
February, May, August, and November in each yeat,ifaithe Judges were to depart
from that rule on the present occasion, he wouldrae say, without making any
more pointed allusion to the matter, that the Cowtld be justly chargeable with
yielding that concession from the personal emineoicéhe unfortunate individual
with whose name the application was identified,chithey would have denied under
more ordinary circumstances. It would be estabigha precedent, extremely
inconvenient to the despatch of public businesschvimight with equal justice be
pleaded on every other occasion. The learned Qhigice then stated it was entirely
new to him to hear that the Attorney General wasspssed of the royal prerogative to
call upon the Court to sit whenever he thought propircumstances might occur, and
indeed had occurred to require the Court to sicigilg for the trial of cases of
insurrection at the distant settlements of the mgl@r from the crowded state of the
county gaols, but in this instance there did ngiesp to be any thing which could be
pressed upon the Court as in the other cases, lag therefore did not feel
themselves called upon to depart from the ruledawin for their guidance.

The Solicitor General observed, that he apptiedbehalf of the Executive, who
could, if necessary, issue their mandate to thertQouhis respect, and he therefore
claimed the granting of his motion as a matterngiftron their behalf.

The Court remarked, that it had always beenocoaty hitherto, in such matters, for
the Executive to communicate direct with the Judges

The Solicitor General said he had been instrutdgoursue the present course; and
he would take this opportunity of pointing out teeir Honors the bad precedent a
refusal on their part would furnish on any futurenBh, who might not preserve so
good an understanding with the Executive, as wgsregent happily the case; and
induce them, at some future time, to place a vatthe wishes of the government.

The Chief Justice said, he had the greatestilpeswish to preserve a good
understanding with the Executive, and any propasitvhich might be submitted by
them to the Bench, would be treated with respectbmisideration. Allusion had been
made with regard to the precedent which the detisiothe Court on this occasion
would furnish, but what was to be said of the pdece established in the present
motion of the Attorney General to the Court?
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The Solicitor General observed, that he for himsas not disposed to give up the
privileges attached to his office, and he shoulerdfore, though with the utmost
respect, beg leave to enter his protest againstiHo@ors' decision.

The Court enquired how they could possibly siaaSourt of Oyer and Terminer,
apart from one of General Gaol Delivery, which undbhe enactment were

inseparable? The discussion then ceased.

See also Australian, 23 September 1834 (stating that Burton J. said “that every Special
Commission may hold a Court, which his Majesty, by virtue of his prerogative, could institute
in any part of his dominions"); Sydney Herald, 25 September 1834. On the role played by
Justice Stephen's servant, William Stapleton, in the capture of the defendants, see Australian,
6 January 1835; he received a reward of £20: Australian, 27 February 1835. On 2 February
1835, Governor Bourke also recommended to Rice, the Colonial Secretary, that Stapleton
should be pardoned. He had been convicted too recently for Bourke to be able to do so
himself: Historical Records of Australia, Series 1, Vol. 17, p. 647.

For commentary on this case, see C.H. Currey, Sir Francis Forbes: the First Chief Justice of
the Supreme Court of New South Wales, Angus and Robertson, Sydney, 1968, pp 467-470.
Currey notes that Jenkins had been convicted of 15 offences in England and had twice been
severely punished for misconduct in New South Wales. After he escaped he lived with an 18
year old fellow escapee, Emanuel Brace, and the two lived by theft.

Wardell was hated by some convicts: see Convict's Tour to Hell.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

Australian, 26/09/1834

Forbes C.J., 20 September 1834

His Honor stated that the King was the fountaifjustice, and might institute Courts
for its administration at what time, and in whattpaf the dominions he pleased - but
such Courts must proceed according to the sourteeofommon law - that is by the
intervention of grand and petty juries, in the preément and trial of offences - that in
exercise of this constitutional prerogative His &%y was guided by the Counsel of
responsible advisers - that the Lord ChancellorthasKing's highest legal officer,
was in the Council, before which the expediency prapriety of issuing a special
commission for the trial of crimes, on any partamupublic emergency, was of course
deliberately considered, before such an extraorgimeasure was resorted to - but it
would be quite new in the history of Courts, ifaiere in the power of the Attorney
and Solicitor General of England to call them ietastence whenever they thought
proper - it would be something not very unlike asslg to themselves the exercise of
one of the most important prerogatives of the Crafingland. If His Excellency
the Governor should communicate to the Court thquédar circumstances, and state
his opinion as the head of the Executive, of theecaalling upon the Court to
proceed as in a case of emergency, the Court wgiuéd it every consideration and
attend to the suggestions of the Government -tbedguld not depart from its rules at
the requisition of the Crown Lawyers.

This passage from the judgment of Forbes C.J. mdsded in a commentary on this
failed application for an early hearing: Australi2é September 1834.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 10/11/1834

Supreme Court of New South Wales

Dowling J., 7 November 1834

Before His Honour Mr. Justice Dowling, and a Ciairy.
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PATRICK McCORMACK stood indicted for the wilful murder oMARIA
McCORMACK his wife, by beating her on the head and varicarsspof her body,
thereby inflicting divers mortal wounds and contusi, of which she then and there
died, at Sydney.

The Jury, after a consultation of half an hourume¢d a verdict of guilty of wilful
murder. His Honor the learned Judge, in addresHiegprisoner preparatory to
passing sentence, was moved even to tears at ¢iemigy of the offence, - that of
dipping his hand in the blood of the partner of hisom, whom, by a most solemn
obligation he had bound himself to comfort and @cbt At the conclusion of the
address, which was one of the most affecting we leard for many years; the
prisoner was sentenced to be executed on Mondagingonext, and his body to be
given to the Surgeons for dissection. During ftiie, tthe Court was thronged with
females, such was the excitement which the casephadliced on the female sex.
This was the case in which the prisoner was sdibetty by the verdict of seven
Jurors, who were assembled at the Inquest heldh@mdcasion, the remaining five
feeling warranted in persisting in a verdict of lguof wilful murder; and for which
act of their consciences they were subjected ta¢peoachful animadversions of a
reporter to one of the Sydney Newspapers, who édjwery conspicuously on that
occasion. Colonel Wilson however felt inducedaketthe matter into his own hands,
warranted by the very ample body of evidence whied been adduced, and the
prisoner was committed. His conduct was arraigisedperforming this act of his
duty, and severely reprobated by the reporter, it much justice the public will
be able to determine. The practice of immoderpist irinking, and assaults with
loss of life consequent upon it, has arrived ahsaupitch, that public Justice demands
some sacrifice, as a means of giving a check tohtdred scenes of depravity and
crime, which present themselves with frightful agpeon all sides; and we trust that
the example of the wretched man Patrick McCormodkstamp an impression on
the minds of the votaries of intemperance not teffeced.

The trial notes are in Dowling, Proceedings of §uwreme Court, State Records of
New South Wales, 2/3288, vol. 105, p. 9. At p. &%er Dowling J. recorded the
verdict, he wrote “"qu. Murder or manslaughteFor commentary, see Australian, 11
November 1834.

[*] The prisoner was hanged on 10 November 1834tralian, 11 November 1834.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 10/11/1834
Forbes C.J., 7 November 1834
TRIAL OF THE MURDERERS OF THE LATE DR. WARDELL. [3]
Friday. - Before His Honor the Chief Justice, antligy of Civil Inhabitants.
JOHN JENKINS [4] and THOMAS TATTERSDALE stood indicted, for that they,
not having the fear of God before their eyes, rihdp moved and instigated by the
devil, did, on the 7th September last, at Petershanthe Colony of New South
Wales, with a gun or pistol, shoot oROBERT WARDELL , inflicting on his left
breast a mortal wound, of which he then and théd.dThe prisoners pleaded Not
Guilty.

The Chief Justice enquired if they were defendsd Counsel, when Mr.
KINSMAN rose and informed His Honor that he had receivdatief through an
Attorney, and had undertaken their defence.
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The Solicitor General rose and said, that owlansn occasion like the present, it
was to him a matter of extreme regret, that unagr @arcumstances he should feel
himself obliged to object to Mr. Kinsman's appegrat that Bar as an Advocate; but
it was a duty which he owed to himself and the @ssion, of which he would indeed
be unworthy a member, if he made such an objegtithout proper grounds.

The Chief Justice said, that he then sat thereghe purpose of trying a criminal
case, and could not entertain the objection mad&é\Solicitor General; he would
however enquire if Mr. Kinsman had enrolled himsedfa Barrister of the Court; Mr.
Kinsman answered in the affirmative.

The Solicitor General said, that he would notsgrthe objection farther on the
present occasion, which was the first opportunityclv had presented itself; but he
intended that, on the first day of the next terewould move this honorable Court
that Mr. Kinsman's name be erased from the li®afisters of the Court. [5]

Mr. Kinsman said, he was sure that no Gentlemvbo had the honor of being
acquainted with the Learned Solicitor General coulare admire the character and
public spirit of that Gentleman than himself; arel felt much happiness in stating,
that whatever motion the Learned Gentleman mightinoleiced to press on the
attention of the Court, as to himself, it would &@swered in the most satisfactory
manner; the case then proceeded.

JOHN NEILSON. - | am a Surgeon; | knew the late Robert Warihetlis life time,
by sight; | saw him dead, about the 8th Septemdtenjs house at Petersham; | was
called upon professionally; | opened the body; ang@ning the body | found a gun
shot wound on the left breast which, on being pdolveas found to take a direction
upwards towards the throat; | traced it to its udhextent, it was a mortal wound; on
laying it open, and taking off the collar bonewias found that the left subelavian
artery was ruptured - that was sufficient to cadsath; | should think that a person
would not live above a minute after from loss oddal, in the wound a third of a
leaden bullet was found at the mouth of the rupgtwaeery; | considered that to have
caused the wound; from the time of the death ofdihesased until | saw him, from
the appearance of the body, might be about twemiy{iours; it was on the 8th day of
September, on a Monday.

EMANUEL BRACE . - | am eighteen years of age; | am a prisongh@fCrown; |
have been nearly two years in the Colony; | wasggasd to Mr. Adam Wilson; he
lives on the Cook's River road; | was in his sesuiineteen months; on Saturday my
master gave me a pass to go to Court; he wantkdejp me in the watch-house; the
pass stated that all constables were directedkesrtee into custody; | did not go to
Court, | absconded and crossed the river; | stogbedit Mr. Wilson's place until the
following Tuesday; when | was standing on a roald @ man appeared whom | at
first thought was a constable, he told me he wakarbush, and had absconded from
George's River iron-gang; we stopped together & s$inoe, when he went away and
returned in the afternoon with a musket; he did sm¢ where he got it from; we
stopped about that place a day or two; we had gomeler and ball; on Wednesday
we went to Reuben Hannam's place, where we sawdaman, his servant; Jenkins
had a musket and a cutlas; he bid him to standsked him to deliver up his key, and
lay down on his face; he gave up the key, and ltwea the hut, and took a fowling-
piece, some tea, sugar, bread, and wearing appardns remained over him with
the musket cocked; after | came out, he marchedirithe house, and he told me he
tied his legs together, and one of his hands bdhim#ack; it was in the morning; we
proceeded across the creek, and clambered over wenyédigh rocks; we sat down
and had something to eat; Jenkins discharged thenah's fowling-piece, and threw
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the old musket behind a dead log, together witth#éenshat, cutlass, and powder-horn;
the musket taken from the old man appeared to baem cut down; we travelled
down the creek, and near Mr. Thorpe's we madetafi@dted our clothes across the
creek, and swam over ourselves on the Dr. Wardglbsind; | don't think it was
called Petersham; | knew Dr. Wardell's estate @ddro the river; after crossing, we
proceded [sic] through the brush as far as a fembere we made a fire, and having a
kettle, we boiled some tea, and took our dinngerahat we went within about three
quarters of a mile of Cooper's Distillery, towattle Old Race Course; we returned
home to the place in the evening; we had left bings there covered with bark and
leaves; we stopped there all night; we did not nmeakeplace of shelter that night, but
on the following day we made a bark hut, and stdgpere about a fortnight, until we
saw a man coming through the swamp with a gun aigd,dvhen we removed; it was
on Friday, to a kind of valley, where we stoppeat timight; we fell in with
Tattersdale, who is a shipmate of Jenkins, oppbgtenaster's house; Jenkins wanted
him to join us, and Tattersdale wanted sadly to ya himself; | told him not to do so,
but he would come, and packed up his clothes aodigions, and went along with us;
we built a third hut of boughs and leaves, at tigadce of half a mile from the
second hut; | think it was on Dr. Wardell's grouaéter Tattersdale joined us in the
evening, we stopped at the hut all night, and khié third hut on the following
morning; we removed our things to it, consistingoadvisions, clothes, and fowling-
piece; after making the hut, we lay down and slepd went to the creek and washed
our shirts; we remained there until Saturday, whattersdale told us where we could
get some money and clothes of an old quarrymama# at the back of Mr. Turner's,
Tattersdale's master, nearly opposite the Digfillen the Ultimo side of the road;
when we went to the quaryman's, Jenkins sent nte light my pipe; Tattersdale
stopped behind, because the man knew him; Jerdohsrte if any person was there
to call him in; there was a man there in bed, ankihs came in; the old man was
going to get up, when Jenkins was going to knoak éin the head with the butt-end
of his gun; Jenkins asked him for the key of hix,behich he gave to him, when
Jenkins opened the box, and took therefrom a \edvejacket and trousers, some tea
and sugar, about three pounds of powder, and partey of mutton; Jenkins told me
to go and take his clothes from under his headreviaee found about one pound in
money; Jenkins tied his hands and we went awaykidenput a black silk
handkerchief on his neck which was taken from tdenwan, and the rest of the things
were put into a bag and concealed under a treeg there a velveteen jacket and
trousers, lined with flannel, two light waistcoagssilk handkerchief, and three razors
in a case; the tree was at a distance of abouttyweamds from where the hut was;
there was also a towel which Tattersdale broughih Wwim, and a pair of scissors
which had been taken from the old quarryman; thesewvith the rest of the things on
Sunday morning; we made some tea and had breakftist, which we amused
ourselves by firing at a target on a red gum tveehad cut a square piece out of the
tree for the purpose of mixing our flour upon, e tcentre of which we put a black
mark; none of the shots went within the squaresrafte had so amused ourselves we
lay down and slept; | was between asleep and awiden | heard the sound of a
horse's feet, and looking up to see who it wagsw a gentleman on a white horse,
who asked me who | was, but | made no answer; dené&bked up, and on receiving
the same question answered, | am a man;" he askem are the other two? when
Jenkins answered, they are men; the gentlemanstio®ped a little from his horse,
and took up a small stick which was leaning agaansee, and flourished it over his
head as if beckoning for assistance; he said, yewaly three poor run-aways, you
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had better come along with me; he pranced aboutuheand Jenkins dodged him and
took up a rock-stone and told him to go away, beitwould not; | heard Jenkins
whisper to Tattersdale, to go and fetch the musidegén | said, we need not do that, it
would be better to go and receive fifty lashes ttwansk our lives; Tattersdale moved
towards the bush and got the musket, when Jenkaisit out of his hands, which, on
the gentleman observing, he said, Oh, for God's dak't do that, Jenkins answered -
By G-d | willl The horse was prancing back and kies proceeded up to the
gentleman, presented the piece and fired, whergéimtleman said - Oh dear, I'm
killed the horse turned short round, and startddabfull speed, and went a great
distance, over some rocks; we packed up our tlangsvent towards the river, which
we crossed at Mr. Thorpe's, near the place whererassed before; | thought he was
not hurt, but had rode away to bring the police;had some flour, which we threw
away after going some short distance, we took s¢eeticles with us, Jenkins had the
black handkerchief taken from the quarryman omleisk; we swam across the river,
carrying the things on our heads, Tattersdale waslydrowned with a load of things
on his head, but Jenkins swam after him and savel Wwe proceeded as far as
Pickering's Punt, near Mr. Prout's place, in adiutvhose Farm we stopt on Sunday
night; on the following morning we made a fire withush, a short distance off, and
cooked our breakfast; we then went off towards Isil@grove, and went again towards
the River, on the banks of which we waited untd tlde was down, when we swam
over to Mr. Sparke's Farm; we crossed Mr. Chartegt$s Paddocks, and crossed the
Parramatta Road, near Flinn's, public-house, sigthe Lame Dog, at the back of
which, in the bush, we stopped all night, on Tugsdarning we went into Sydney,
and went as far as “"The Sailor's Return," on thekB, where we got our breakfasts
and something to drink, after which we roamed alSyainey, up one street and down
another, and getting something to drink, until eegnwhen we went back again and
met Tattersdale, who had been afraid to go withnts Sydney, as the constables
knew him, they did not know us; | read in the nesysgr at ~"The Sailor's Return,"
that Dr. Wardell had been murdered, until that tiindid not know that it was Dr.
Wardell who had been fired at; this was on TuesdiayVednesday morning, we
crossed Cook's River, where we crossed the first;tive went through the brush and
forest, and went on the to the Seven-mile Beachutfour miles from where we
crossed the River; we proceeded a considerabkndst when we met an old man, an
oyster-gatherer, whom Jenkins asked for some tobadaich he was about giving to
him, when he heard some money rattle. Jenkins to®kat off, and found three
shillings which he took, saying he was pushed; ibsnklso took a shirt out of his
bosom; Tattersdale begged Jenkins not to leaverhgarable, when they returned his
shirt and a shilling, and the old went in; we tlhveent along a creek where there was
some fresh water, and got something to eat; we went on and came to a house
where | entered, and asked the way to Port Aikesmntan said he hoped we were not
in the Bush, and we told him not; we asked the tasell us some provisions, which
he refused, but cut us off some bread and beekinkestood outside, as he had the
gun, we then went away; it began to rain, and aeelfed over rocks until we came
to a rock which hung over, under which we madere, find dried our clothes; we
then came to a fence which we ran down until weecéoma hut where no one lived,
and seeing a footpath, we followed it until we camea farm, where several men
were at work; we lay in the Bush until they wenitork from their dinners, when we
went into the hut and and [sic] asked for sometiimegat, when an old man inside,
said “yes, my lads," and went into an inner roord hBrought out a musket, when
Jenkins knocked him down, and told me to take thek®&t, which | did, and we then
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took to our heels and ran off through the Bushyehsas a great alarm, and we
thought we were closely pursued; we met a man white horse, and Jenkins went
up to him and asked him to give him some tobaceasdid he had none; Jenkins took
his hat off his head, but when the man gave hiriléirg) to buy some tobacco, he
returned it to him; Jenkins tried the fowling-piestiich we took from the hut on
Friday, and not being satisfied with the charge, five balls into it; we got as far as
Judge Stephen's farm, when Tattersdale left ustHerpurpose of getting some
provisions, as there was a man there who knew Wwenstopped in the Bush at some
distance from the house, when the Police came eokl us; when | was taken into
Sydney, | was taken to the Chief Magistrate, whenade a confession; | did not tell
any thing to the Policemen.

Cross-examined. - We were in the bush five wdelsre | was taken; we used to
get provisions from Sydney; | used to go into Sydfwe that purpose; | went along
the road, | never was molested, | never met anyybld acquaintances; | had seen
Tattersdale before, but | did not know JenkinseVer had been into Mr. Turner's
house; | did not know the Petersham Estate; | do@iv how far the third hut was
from Dr. Wardell's house; | had heard Dr. WardeHaracter, but | was unacquainted
with his person; | never was at his house; the tnmh which the robbery was
committed on the old quarry-man was perfectly dahnkere was a light in the old
man's hut; we got up early on Sunday morning; ghthbe about ten o'clock when we
were firing at the target; | thought that it wasigarous as we might give the alarm; it
is not the usual way in which we amused ourseluethé bush; | never loaded the
musket, Jenkins always loaded it himself, after vael done firing, Jenkins cut a
musket ball into four quarters, and loaded the @ith two pipes full of powder, that
is the usual charge; we had been asleep beforgetitéeman had rode up; he had a
glazed or black hat on; | don't recollect his ottegss; | was so frightened | did not
know anything; | read the account of the murdedeaakins, at the Sailor's Return, |
did not read anything about a reward;[6] the mohi@n said to Jenkins that there was
a murder against him; Jenkins seemed anxious toujetf the Country.

Re-examined. - When | read the account in tipegsato Jenkins, he laughed it off; |
had no doubt but it was the Gentleman that was Isphdenkins, from the description
of the horse; | could then recollect the days amohtfmes on which the various
occurrences took place better than | can now.

By a Juror. - | am sure Jenkins charged theepigth four slugs after having fired at
the target; the kettle in which we boiled our tezseft in the bush.

JOHN CHESTER. - | was in the Mounted Police in September lastent along
with CorporalPATON to Judge Stephen's on the 12th September; weuputarses
in the paddock, and | went into the kitchen to bakene bread, when the prisoner
Tattersdale came into the kitchen, and | told lensit down and consider himself my
prisoner; | then began bouncing him, and askedwim the men were that | saw with
him, when he acknowledged that they were two mehenbush, and pointed out the
direction in which they lay, but cautioned me hoaplproached them, as they were
armed, and had threatened to shoot the first manwduld go near them; | then went
along with Corporal Paton, and apprehended theomeis, Jenkins and Brace,
concealed behind a log; the fowling-piece produsdte same which | found in their
possession - there is an owner for it.

Cross-examined. - The prisoners stood up withthgir arms and readily
surrendered themselves; there was nothing saitieoroad with the prisoners about a
reward; while Brace was in Colonel Wilson's houséad charge of Tattersdale
outside; | asked him if he knew anything aboutrtheder, he said he did, and if he
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had a chance to turn King's evidence, he wouldaiélabout it - but he thought he
should not have the chance.

Re-examined. - He meant by saying he thougishbeld not have a chance, that the
other man would tell all about it, meaning the maurdf Dr. Wardell; Jenkins was left
in No. 5 watch-house; | told him if he knew anythebout it, he had better tell.

By the Couirt. - | did not offer him any rewardhmpe for telling.

Re-examined. - The bag containing the ammunigoin the same state in which it
was found.

PATRICK BURNS. - | was assigned to the late Dr. Wardell; | d¢ mezollect the
day of the month on which he was missed, but it masa Sunday, after we had
returned from prayers, and while we were at dintieat the alarm was made of his
being missing, and we were all ordered out to lekhim; Mr. Taverner and Mr.
Hearn accompanied us; we continued our searchthatinoon went down, when we
gave it up; on the following morning we found ther¢e in the paddock; | was not
present when he went off in the morning; when tbesé was found all hands were
called into the paddock, as it was inferred thatrhuest be somewhere near the place;
the overseer found the master's hat near a hut mibdeughs, and the body was
found about half a mile distant; | found the bodyseif, when going from the hut
where Mr. Johnson left us, for the purpose of ggtsome provisions; the body was
in the head of an oak tree; one of his legs was beaer him, and one hand was in
the fall of his trousers, | called to a man namexbi@e Bell, and told him the body
was there; we then called, and Mr. Johnson andTdverner came up; we never
touched the body before they came up.

Cross-examined. - The body was lying in the tin@s of the oak tree; he was lying
flat on his back; | did not perceive any rent is bhbat; there was a deal of blood on
his clothes.

DAVID JOHNSON, Esg. - | remember the day on which the body aof\Wardell
was found; it was on the 8th September; | was imgany with my brother and
several other persons; we were searching the emelo# order to discover the body;
after searching some time, we were informed by Miraham Hearn that a hat had
been found near a hut, who expressed his beli¢fttfleaDoctor was no more; we
proceeded towards the hut spoken off, where werebdesvident marks of some men
being there; in searching about the place | disemljeconcealed in the hollow trunk
of a tree, several articles of wearing apparel, edveteen shooting coat, two
waistcoats, a pair of trowsers, and a neck hantlieffcwe observed a tree which
appeared to have been fired at, as at a targetpmother and Abraham Hearn
proceeded to Sydney for the purpose of informirggghlice, and left us to search for
the body; we searched about three hours, when losenwof Dr. Wardell's men, who
said he thought he heard a moan, which we fourwt tthe lowing of a cow at a great
distance; | saw a track on the ground which, frearsize, | took to be that of Doctor's
horse, and, in following the track, | saw two o&timen whom | had left at the hut,
they called, and on going to them, they pointedtbetbody of the Doctor by the side
of an oak tree; | traced the horse to within alftitgen yards of the tree, there was a
find of foot mark from the horse track to the tedmut five strides, which | took to be
the mark of the Doctor's foot, he having fallen thié horse from exhaustion, and had
risen and attempted to run on, when he had faliethe head of the tree; there were
no marks of blood about the place where | obsethedoot-marks; the ground was
rather soft and might have absorbed it; | took stnmeble to discover traces of blood,
but could not; from the hut where the hat was fquhd body could not be seen, nor
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the tree; there was a hill or rising ground betwdewould know the things again
which were found in the tree.

Cross-examined - | should imagine that Dr. Whndas shot at the hut, rather than
at the tree; there were spots of blood on the loirike horse at the rear of the saddle;
the bridle was never found; | never heard of ingefiound; on examining the clothes
of the deceased, they were found to be saturatitdblaod; his coat was torn as if in
a scuffle.

GEORGE PLUMRIDGE - | was assigned to the late Dr. Wardell; | wapkyed
as groom; the last time | saw him alive, he washim stable; it was on a Sunday
morning; he was dressed in a fustian coat; he \werty down the estate; he was
mounted on a white entire horse; | think | saw hioese the same evening, but the
night was dark; | went towards him, but he ran gwaaw the horse on the following
morning, the saddle appeared to be much knockedtabad there were spots of
blood on it.

JOHN TACO - | am a servant to Mr. Rouben Hannam; | was argé of his house
at Cook's River; | know the prisoner Jenkins; | wdasvn in a piece of ground at
work, and having to remove a root, | had occasioga to the house for an axe, and |
had to cross over a stile; | saw the shadow of a guang round the house, when the
prisoner Jenkins came up to me and said “"goodimgpfrand | returned the salute; |
was proceeding to cross the stile, when he levelledisket at me, and desired me to
lie down; | asked what was | to lie down for, whes repeated his command, | lay
down on the ground; he asked me to give him thedéeyy house, and desired me
not to look up, for if | did he would blow my brairout; he said | wanted to take his
life away, but if |1 did not mind myself, he wouldke mine; he gave the key to the
other man, and stood over me while the other mant \aevay; | had a few good
clothes which | used to go to Church in, and | Begf him not to take them away
from me, as | was an old man; they said they wes&esdt [sic] and must take
wherever they could find it; after taking everyrtil had, the prisoner made me walk
into the house, when he made me put my hands bememdvhich he tied, and also
fastened my left leg behind my back; | drew myséding the ground, and got a knife,
with which | cut the rope, and gave an alarm tortbighbors.

THOMAS BETTERSON - | am a quarryman; | reside under a rock at thamd
Estate; | remember being robbed, it was on a Sayuedening; a man came to me and
asked if there were any lime burners about? |hatd he was astray, as they were on
the other side of the water; he then asked me lghtof a pipe, when | pulled some
strips of bark, and gave him a light; | then sageaond man near the entrance of my
residence, when | said - there's two of you, theose man answered - yes, you'll
know it before we go; he then asked me for the &kegny peter, meaning my box,
which | handed to him, he then took everything dl loait of my box, that was worth
taking; | would not swear to the persons of the ntba smaller man took thirteen
half-crowns out of my trowsers' pocket, which wereler the head of my bed, the
prisoner Tattersdale was not present; | knew hina, &would have recognized him
immediately if he had been there; he used to dreastone from the quarry, he was
assigned to Edward Turner, of whom I rent it; | Wnthe articles produced, they were
my property; | also lost some razors and scissomd,some blasting-powder; this bag
was taken from me.

THOMAS MCcCAFFRY . - | reside at Saltpan Creek, near the Punchbdwl;
remember having some unpleasant visitors in Sepeabt, | remember seeing the
prisoner Tattersdale, he was servant to Mr. Turhaemember one of the men
coming to my door, and presenting his musket adereanded some victuals; | said,
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“Very well, my lad, don't be in a passion, I'lvgiyou some provisions," when he
replied, "Don't stir a toot, you b- old b-, ot Blow your brains out" and made a blow
at me with his musket which knocked me on the laexjsienkins called one of the
men, when the approver came in and knocked me deittna waddie, and while
falling the stout man gave me a blow which laid im&ensible; while | lay on the
ground the third man came in and took my muskeichvhad been knocked out of
my hand; when he held his piece to my breast lupuiny hand and pushed it aside,
and he struck me with the butt; my fowling-piecesvgganding behind the door, and |
seized it for the purpose of defending myself, whemas knocked down; Jenkins
called the prisoner Tattersdale in to take my piecsl it was then that | recognised
him; 1 was then lying on the ground, but had recegiemyself; | should have known
him before if | had not been knocked senselessppérs then took my piece and ran
away; my men had just gone out from their dinned when | gave the alarm they
came down to my assistance; the prisoners crosgeplatddock in front of my house,
but they could not be overtaken; my gun was loadi#d small shot to the depth of
four fingers, for | had heard they were about, aras determined to give them a
warm reception; this is my piece.

JAMES SMITH . - | was overseer to Dr. Wardell; | went in seaofthim on the
morning that he was missing, and found his hat adast on the estate, and also saw
the tracks of his horse's feet; when | found thd kaew it to be his, as it was the one
in which he usually rode out in wet weather.

W.C. WENTWORTH , Esq. - | saw the body of the late Dr. Wardell whiewas
brought in from the bush, before the post morteameration; | saw a wound on the
throat which | at first thought was the cause cétbebut which on a more minute
examination | found to be a mere abrasion, a steihly glanced off the left shoulder
in the direction of the throat - it was merely sdjp@&l; the wound that caused death
was in the left breast.

This closed the case for the prosecution.

The prisoners being called on for their defengdenkins called the following
witnesses,THOMAS JONES, GEORGE ARMSTRONG, and ALFRED INNES,
none of whom were present.

WILLIAM SMITH , examined by Jenkins. - | am assigned to Captaldiph, |
heard of the murder of Dr. Wardell, | don't rememtie day it took place; | don't
remember the day it took place; | don't remember ith of September, | never
remember seeing you and Brace together on thabidagy other day.

Jenkins. - Come now Bill, you have nothing todeid of speak up like a man, no
harm can come to you, was not | and Bruce in youngany together on that day?

Witness. - | never saw Brace before the pretsmet in my life; | never saw you and
Brace together; you were never in my company.

Jenkins with the most fiend like expression ofimtenance - | see its no use to ask
him any further questions, he's afraid to speakitin in my behalf - no witnesses
present, no one can come forward for Jenkins -mevmd, | can do it like a dog.

Brace recalled by the prisoner Tattersdalemet you first on a Thursday, | don't
remember the particular day, it was opposite ta yoaster's house, | was in company
with your shipmate Jenkins. You called us into kitehen, and said you wished to
join us, you knew we were in the bush, we told goul persuaded you not to think of
joining us but attend to your master's businesd,keep a comfortable life while you
could; you said you were determined to join us, wmowl then packed your things up;
we took tea together, and then we left the hous# ceossed the ground to where we
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made the hut. This witness was cross-examinedeat ¢ength by the prisoner, but
with no visible object that would be of servicehis defence.

EDWARD TURNER. - The prisoner, Tattersdale, was my assignedaserfor
upwards of eighteen mouths; never knew any dishgitmshim; he was industrious,
and his character was generally good; he quittedhoyse on the night of the
Thursday previously to the murder of Dr. Wardekaw him about nine o'clock, and
missed him on the following morning.

Brace underwent another cross-examination bytisener, Jenkins, when the case
for the prisoners closed.

His Honor the Learned Judge summed up perspatyopointing out the nature of
the evidence of an accomplice, and shewing howitfalecommended itself to
credibility. In the present case, the evidencehef approver was corroborated in
many important particulars. - The law for the pwpoof the greater facility in
bringing offenders to justice, had made accomplicesipetent to give testimony,
their credibility being a matter for the consideatof the Jury. Where he was
corroborated in one or more important points, #e dssumed that the whole of the
testimony was true, for it was not necessary thatapprover should be supported
along the whole chain of his evidence; if such ptlestimony could be obtained, the
evidence of the accomplice would be unnecessary.

His Honor went through the evidence very minytahd put the case to the Jury,
who returned a verdict of Guilty against both pnisics.

The prisoners were then called upon, in the lusag, to make their statements in
arrest of judgment, when Jenkins vociferated tleah&dd a good deal to say on the
subject; he considered that he had not had arfalr in the first place, that b--dy old
woman, had been shoved in upon them for the purpbddeading them to their
destruction he could have conducted his own caeambetter chance of justice; and
to shew the manner in which the feeling was agdumst - the Jury were not out a
second, when they brought him in guilty; but he dat care a b--dy d--n for either
Judge or Jury, or the whole b--dy Court, when heuldicshoot with the greatest
pleasure if he had his gun here; he became vetgntiand struck the dock with his
hand quite infuriated.[7] When his excitement hadsided, His Honor proceeded to
pass sentence of death on the culprits. To Jer#timsHonor addressed very few
words, his extraordinary depravity rendered suclowse unavailing, which it could
be observed had affected the Learned Judge inteenexdegree; and there were few
person in Court who did not participate in the ifeglof disgust, which the conduct of
the prisoner had excited, except some few ruffiavisp we observed to exchange
smiles with the prisoner during the trial, who sedngratified at the apparent
approbation manifested by them of his ferocity ohduct; indeed, one ruffian was
heard to say, what a pity such a fine fellow shodilel such a death. Tattersdale
expressed his consciousness of his innocence afritne for which he was about to
suffer, and begged to be allowed a few days respiteake his peace with God for
his sinful life. His Honor fervently exhorted hiras a man of mind, happily unlike
his depraved companion in guilt, to make the best of the few remaining hours
which the law had left to him in this world. Withgard to the prayer of the unhappy
culprit, he had no clemency to exercise, his omgéhwas in reconciling his offended
maker by a sincere repentance.

The culprit Jenkins addressed His Honor; heedtdéihat he wished to disclose the
circumstances of several robberies of various gegmns which he had committed, in
order that after his death innocent persons mightsaffer for the same; he could
furnish ample proof of his being the depredatoris Honor informed him, that he



New South Wales Inquests; 06 June 2008 77

could not entertain any further application of gsoners, the Clergymen of their
respective religions who would attend them for fherpose of affording them
religious instruction and consolation in their lasbments, were the proper and the
only person who could communicate with them on suelters.

His Honor had scarcely finished the last seréemden the culprit Jenkins with a
ferocity unparalleled, rushed forward towards hidappy companion who stood at
some distance from him in the dock, and struck tim violent blows; and in all
probability would have added another victim to isrderous appetite, but for the
police, who rushed into the dock and with muchiclifty secured him.[8] From the
sudden and unlooked for movement of the prisorfersd, whose eyes were not
directed towards him at the time, and did not oleséne blows he inflicted upon his
wretched companion, imagined that his object waefftect his escape; and a scene of
indescribable confusion then presented itself ftbemanxiety felt, of the probability
of his effecting his purpose with the assistanceth® mob, many of the worst
description of blackguards who infest Sydney bepmgsent. That portion of the
police who were not engaged in securing Jenkindeuthe direction of the Under
Sheriff cleared the Court; such a scene of tunmdt excitement, we will venture to
say never presented itself in any Court of Justarethe last fifty years as we
witnessed on the occasion; and many were the as»eoguiries of persons in the
crowd, as the prisoner was dragged along throughddnse mass. "My God, my
God is he off, is he off," such was the panic whith conduct excited; he was
however borne away in perfect security, and lodgethe gaol. In passing along
Hunter-street, the melancholy cavalcade were methbyChief Magistrate, when
Jenkins vociterated [sic] with dreadful imprecasipthat he would visit him on
Monday night certain, and have that vengeance whiehcould not now obtain,
Jenkins seems to be a man of a naturally bloodtyhdisposition; from the moment
of his capture, we recollected that he had beenhteetie iron-gang, from which he
absconded for two desperate assaults, with eviglemirderous intentions, on Mr. F.
Bedwell, Superintendent for Mr. Manning, to whone fbrisoner was assigned, and
Captain Biddulph respectively, for the first of whi he received a corporal
punishment, and for the second, twelve months taramgang; he has been but a
short time in the Colony, the whole period of whiths been filled up with crime,
which, fortunately for the Colony, is now brougbtéa termination. The motive which
prompted Jenkins assault on Tattersdale, at thelusion of the trial, was, most
probably, the acknowledgement [sic] of the lattkat had he had the chance, it was
his intention to disclose the particulars of therdan to save himself; Tattersdale
seems to be a man of mild disposition, but veryignt, and likely to be led, under
the control of such a villain as Jenkins, to amyghihis conduct throughout the
proceeding, before and after the murder, did nemséo partake of that marked
ferocity which characterized the conduct of hisrdepd companion. They are both
in the morning of life, and we trust that their exale, holding up to public view, the
result of a short course of crime, which consigms foung men to an ignominious
end, unpitied, may have the effect such a specisekell calculated to produce.[9]

Notes

[3] See also lengthy accounts of the trial in Sydney Gazette, 8 November 1834; Australian, 11
November 1834.

Dr Wardell, with W.C. Wentworth, was one of the founding editors of the Australian, and a
leading barrister.

The murder of Dr Wardell was announced by the Australian on 9 September 1834. The
funeral was held on 11 September 1834: Australian, 12 September 1834. At first, no will
could be found and as Wardell had no relatives in the colony, the Attorney General moved
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that letters of administration of Wardell's estate should be granted to Mr Manning, the
Registrar of the Supreme Court: Australian, 16 September 1834; Sydney Herald, 18
September 1834; Sydney Gazette, 16 September 1834. Eventually a will was found, and as
the executor and beneficiary were not in the colony, Wardell's oldest friend in the colony,
Wentworth prayed to be granted administration of the estate: Australian, 20 September 1834.
For litigation concerning the estate, see Dowling, Proceedings of the Supreme Court, State
Records of New South Wales, 2/3287, vol. 104, p. 39.

Wardell had 10 convict servants, whom Mr Manning returned to the government: Australian,
19 September 1834. Wentworth later moved that Wardell's pending suits be handed to Mr
Robert Foster, a solicitor: Sydney Gazette, 25 September 1834.

[4] The National Library contains a fine online portrait of the young John Jenkins.

[5] See Division of the Legal Profession, 1834. For Kinsman's further professional difficulties,
see In re Kinsman, 1835.

[6] The Australian, 18 November 1834, pointed out the inconsistency that there was a reward
offered in this case, but not in that concerning a much less prominent murder victim, a
shoemaker named Fannon.

[7] The Sydney Gazette, 8 November 1834 reported that ~"Jenkins addressed the Court and
jury with the most blasphemous curses, protested he had an unfair trial by the Judge; that the
jury had come into Court pre-determined to convict him; and that the counsel officially
assigned to him, was a b--y old woman; and concluded by vowing if he had his will he would
shoot every b--r of them." Tattersdale, the Gazette reported, protested his innocence, prayed
for a long day, and begged the judge to order Brace, the approver, to be at the execution.

The Australian, 11 November 1834, said: “Jenkins said he had a good deal to say, and
throwing himself into a threatening and unbecoming attitude, remarked, that he had not had a
fair trial, a b--y old woman had been palmed upon him for a Counsel; he did not care a b--r for
dying, or a d--n for any one in Court; and that he would as soon shoot every b--y b--r in
Court." The Australian gave a similar description of the conduct of Tattersdale to that of the
Sydney Gazette.

[8] According to the Australian, 11 November 1834, the judge "“sat in mute astonishment”
while this happened, and it took a dozen constables to secure and handcuff him. He was
eventually taken down the street, venting the most horrid imprecations against the Judge,
Jury, and every thing in the shape of humanity."

[9] Jenkins and Tattersdale were hanged on Monday, 10 November 1834: Australian, 11
November 1834. The Australian said that Jenkins retained his appearance of brutal
recklessness to the last. He was first to ascend the scaffold, ““running up the fatal ladder, and
pulling one of the ropes" either to ascertain its strength or to ““exhibit another proof of his
hardihood." The Australian continued: ~"He addressed his fellow prisoners as follows: - Good
morning my lads, as | have not much time to spare | shall only just tell you that | shot the
Doctor for your benefit; he was a tyrant, and if any of you should ever take the bush, | hope
you will kill every b--y tyrant you come across. He confessed having committed many
robberies whilst in the bush, and concluded by requesting the people to pray for him. On
being requested to shake hands with his accomplice Tattersdale, he at first refused but
subsequently consented to do; Tattersdale appeared much affected - Jenkins desired him not
to cry, that in ten minutes time he would be happy enough. It was painful enough to witness
the brutal apathy of this unfortunate wretch, who died as but history tells us, he lived - without
hope or fear."

The Australian then noted that on the Saturday before his execution, Jenkins sent for the
governor of the gaol, and expressed regret for his conduct during the trial. He asked that his
apology be made to the judge, but then ““declared most fully his diabolical intention of adding
crime to crime, viz. - Having drawn out a tolerably correct plan of the Court, he said “just
before me, there were four Military Officers sitting, and the sword of one of lay upon the table
in front of where | stood; | measured my chances; made up my mind to the attempt, but did
not like loosing an opportunity of being avenged on Tattersdale, or else | would have jumped
on that table, muzzled the sword, fought my way up to the b--y Judge, and served him out
then you would have had some fun." Jenkins died almost without a struggle, though it was
harder for Tattersdale.

In this, as in many other murder cases, the trial was held on a Friday and the prisoner
condemned to die on the following Monday. This was consistent with the provisions of a 1752
statute (25 Geo. Ill c. 37, An Act for Better Preventing the Horrid Crime of Murder). By s. 1 of
that Act, all persons convicted of murder were to be executed on the next day but one after
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sentence was passed, unless that day were a Sunday, in which case the execution was to be
held on the Monday. By holding the trials on a Friday, judges gave the condemned prisoners
an extra day to prepare themselves for death. See R. v. Butler, 1826.

Among other crimes, Jenkins confessed to have committed a robbery at the house of Mills,
but this took place two days after he was in custody. Jenkins' aim was to deflect blame from
a fellow bushranger: see R. v. Maher, Sydney Herald, 20 November 1834.

Decisions of the Superior Courts of New South Walgs8-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 17/11/1834

Supreme Court of New South Wales

Forbes C.J., 14 November 1834

ANN SMITH alias WALSH stood indicted for stabbingOHN TAYLOR, at
Sydney, on the 23d Oct., and inflicting a mortaluwd on the left side of the
abdomen, of which mortal wound he languished uh&l 30th, when he died; the
offence was laid in a variety of ways. The prigowas undefended by counsel. On
the part of the prosecution, the following witnessesre called:-

CHARLES DANIELS . - | am a shoemaker, residing in George strektielv the
late John Taylor - he lodged in my house; | knoes piisoner at the bar; she lodged
there also as his wife; | remember seeing the peisand the deceased together at my
house; it was on a Thursday; | was laying downad,b was very ill; the prisoner and
deceased were standing near the door; it was ahgiit o'clock in the morning; my
working tools were near them; we were all in thensaoom; | heard a few angry
words between them; she called him ill names; | admife in her hand as she was
standing near the seat; she had the knife in hed kaden | first saw her out of my
bed; it was the knife belonging to my working toalbe was standing at the end of
the seat where the tools were; the deceased weyt ftam the door; he returned in
about two minutes, and went to the ladder to gstaps, and said he was stabbed by
Ann Smith; she was then present; she did not sgthisg at the time; she did not
contradict him, she said nothing; he went up tideléa to a room above; the prisoner
went up after him, and shortly came down again;veéet into the yard, returned into
the house, and went up stairs again where Taylsr iMaad no means of sending for
medical assistance, but a person in the yard, wkoded me, gave him some castor
oil as a purgative; he had been recommended tol mssisted the deceased to the
General Hospital on the following day, where | leitn; | saw him dead a few days
afterwards; | heard Ann Smith say, at the time thveye disputing, that deceased had
struck her with a bolt that lay by the side of tfwor; deceased was present; deceased
did not deny it; he did not say a word; he mightéhgiven her a blow without my
seeing it, when | lay on my bed; | was examinethatCoroner's Inquest; | think |
made the same statement; | cannot speak as tcetlezad habits of deceased, | was
but slightly acquainted with him; he had been bgé¢ days in my house.

By the prisoner. - You and deceased left theskon the morning to go to the
market, in friendship with each other, and returtiedsame; | saw no rum brought in,
nor did | hear any argument about it; | did nohdrany rum with you that morning.

By the Court - The first | heard pass betweamththey were calling each other ill
names; there was a small iron bolt laying neardibrer; | think it was that she meant,
when she said the deceased had struck her.

By the Prisoner. - | did not see a pipe or t@bao your hand when deceased went
out; | think you shut the door and put your backiast it; that was the first time he
went out; he did not say he was wounded; | doinkkwhy you shut the door.
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By the Court. - When the deceased went up ttidela the prisoner was standing
close by; the prisoner said deceased had struclwitiera bolt, before deceased said
he was stabbed.

By Prisoner. - | did not hear deceased say, whendoor was shut, that he was
stabbed, and begged you to let him in; | did net deceased pull you by the hair; |
did not see him strike you with the bolt.

By the Court. - My wife was lying in the roomuaik - she was quite insensible.

By a Juror. - | was quite sober; | had not drank spirits.

JAMES MITCHELL , Esq. - | have charge of the General Hospitalualize 24th
October, | remember a man, named John Taylor, beiogght to the Hospital; he
was brought in consequence of a wound in the ld# sf the abdomen; it was a
punctured wound, which had penetrated the inneityca¥ the abdomen; he was in a
very dangerous state; in consequence of that wbargied on the 30th; after death |
examined the body, and found that the intestineshieen injured and a blood vessel
punctured, which had caused a great extravasatidnrélammation of the parts; the
wound appeared to have been inflicted with a knfféhe knife had been thrown, it
might have inflicted the same wound; | have no dabb death was caused by the
wound.

JOHN HUGHES. - | am overseer at the General Hospital; | rememolbethe 24th,
last month, that a man, named John Taylor, wastéetinhe complained of a pain in
his side, and that he had been stabbed; he appweabedsuffering very much; on the
first night of his admission, he did not seem ttegain any idea that he would die; he
did afterwards.

By the Court. - How did you know that he ented the idea that he would die?

Deceased, about two days before his death, seefiene to send for a man, named
Thompson, whom he wished to go the Police Magesraind lodge an information
against a woman, named Smith, and have her apmteticas she had been the cause
of his death; | sent for Thompson; | believe hermfards attended him; | considered
that he was then apprehensive that he was dying.

By the Attorney General. - He died on the 3@itant, on the day of the Inquest; |
think Thompson was sent for on the Thursday previmuhis death; he died on a
Saturday.

GABRIEL THOMPSON . - | am a bricklayer; | live near Ultimo; | knevhd
deceased John Taylor, he was in my service; | Kmewabout nine years; | employed
him as a clerk or overseer; | employ several menever saw him the worse for
liquor; | believe he cohabited with the prisonethed bar; in the end of October last, |
heard he was in the General Hospital; a commupicatad been left at a building
which | was erecting, that a man, lying in the Htapwished to see me; | found him
very ill; he said, Thompsom I'm no more; | told hisnkeep up his spirits, but he said,
it was no use, as he found himself dying; he saigvished me to go and see him on
the following day if he were alive, but he fearesl Wmould not; | considered that he
imagined he was dying; he requested me to go t@r@blWilson and lodge an
information against a woman named Ann Smith, whib len the cause of his death,
and have her apprehended and brought to justicé;fbe pressed me two or three
times to go to the Police Office; he said that Amith asked him to fetch half-a-pint
of rum, which he did, after which she wanted himstnd for another, which he
refused, when she took up a knife and stabbed mimsi belly; | went to the Police
Office and stated the circumstance to Colonel Wildout he appeared to be in a
hurry, and took no notice of my statement; he maeeno reply; | waited about for
some time, and asked the constable what | was,twlden | was told | might do what
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| liked; finding | could not succeed in my endeavtiuget the case entertained, | went
away; | saw his body after death.

By the Prisoner. - The last word deceased sa&ice W Thompson, remember me -
don't forget to go to Colonel Wilson, and have thatnan apprehended.

The case for the prosecution here closed.

The prisoner called -

JOHN SKINNER. - | am attached to the Police Department; abloei28rd of last
month, | heard that a squabble had taken placethatch woman had stabbed a man
in Goulburn-street, and | went to enquire into tireumstances; | went to the house
of a person named Daniels, and enquired if ther® net some man who had been
stabbed by his wife - he said that there had beemeswords, but it was a family
affair, and had been done away with.

STEPHEN JEFFREY, by the Prisoner. - | heard the last words ofdbeeased; he
said that he wished to have Ann smith taken, asastsethe woman who had stabbed
him with a knife; he said it was in a dispute; kpressed a wish to see the prisoner,
Ann Smith, before he died. The Court advised theoper not to put any further
guestions to this witness.

The prisoner had no further evidence to calhenbehalf, and his Honor summed
up the evidence, making suitable remarks for thielamece of the Jury, as to what
constituted the legal difference between murderraadslaughter, with the manner in
which they respectively bore upon the case. They Jaturned a verdict of
Manslaughter against the prisoner, and she wasneedafor sentence.

See also Sydney Gazette, 15 November 1834; Australi8 November 1834. For
another case in which Ann Smith was charged wittbeoy, see Burton, Notes of
Criminal Cases, State Records of New South Wal@g,12, vol. 11, p. 154. Verdict:
not guilty.

Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 20/11/1834

Forbes C.J., Dowling and Burton JJ, 18 Novembe#183

ANN WALSH alias SMITH convicted of manslaughter. His Honor the Chief
Justice observed, that it appeared on the trigh@fprisoner, that the fatal result arose
out of a disagreement with the deceased, who hesdqusly used violence, when the
prisoner, having a deadly weapon in her hand stiiueldeceased a violent blow on a
vital part of the body; taking all the circumstasc# the case into consideration, the
Court was of opinion, that it was one in which aden impulse of passion had
prevailed over discretion, and one which did ndk fca the extreme severity of the
law - which would subject the prisoner to transaton for life. The Court was of
opinion that justice would be awarded, and an exarhpld out against yielding to
such impulses, by inflicting on the prisoner thatsace of transportation for seven
years. See also Sydney Gazette, 20 November 28G4ralian, 21 November 1834.
Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University
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SYDNEY HERALD, 12/02/1825

Supreme Court of New South Wales

Burton J., 11 February 1835

Wednesday. - The following Aboriginal Natives wereaigned for a burglary in the
dwelling-house of Mr. Alfred Hill Jaques. of BristWater, and taking therefrom a
quantity of tea, sugar, beef, and sundry articles/@aring apparel [sic]:- Monkey,
Major, Whip'emup, Legamy, Charly, Mussel, and EkitDick, four of whom were
found Guilty; the others are detained on anotheictment. The Rev. Mr. Threlkeld,
of Lake Macquarie, Missionary to the Aborigines,swsworn as interpreter, and
Messrs. Therry and Poole, at the suggestion o€thet, acted as their Advocates.
See also Australian, 13 February 1835; Sydney HerE® February 1835; Sydney

Gazette, 14 February 1835.

Once again, the Sydney Herald had the judge and date wrong. The trial was held before
Burton J. on 11 February 1835: Burton, Notes of Criminal Cases, State Records of New
South Wales, 2/2418, vol. 17, p. 25-35. The defendants were recorded in this source as Little
Dick, Whip-em-up, Monkey, Charley Muscle, Little Freeman, Leggamy, Major, Currinbong
Jemmy, and Tom Jones. Jaques gave the principal evidence, and said that the Aborigines
had also raided some convicts' huts nearby. He said that when they came to his property (on
25 October 1834), he presented his fowling piece (small gun) at them. Three groups of
Aborigines joined together and began throwing stones and a spear (which hit the second
witness, William Rust, a convict). Jaques said he was driven out of the house, and it was
filled immediately and the things were stolen. There were about 60 of them in the first group
and they were later joined by another 20 or 30. The confusion of their names was because
they were sometimes called by the place where they were born, and sometimes by the place
where they reside. The main problem was identification, the witnesses, including Threlkeld,
saying that they looked alike and had changed since the time of these events. Whip-em-up,
Monkey, Currinbong Jemmy and Tom Jones were found guilty, and the rest not guilty.

This same attack on 25 October 1834 led to a second trial before Burton J. On 5 August
1835, Hobby and Maitland Paddy were tried for robbery in the dwelling house of Jaques
(Burton, Notes of Criminal Cases, State Records of New South Wales, 2/2420, vol. 19, p. 1).
In this, Jaques said that he saw a party of 50 or 60 Aborigines approach his house and
demand meat in a hostile manner. He and Rust closed up the house, barricading themselves
inside. This time, he said that the spear hit Rust in the side. Jaques said that Hobby boasted
that “black fellow was best fellow" which he took to mean the most powerful. Eventually they
escaped to another farm for refuge, leaving Jaques' to be ransacked. He also claimed that
the Aborigines had told him that they came from different tribes; they had gathered together to
commit robberies. Jaques denied that any whites had committed violence on them. Rust
said he asked Hobby why they were stealing: ““he said Black fellow master now rob every
body - white fellow eat bandicoots & black snakes now". Rust estimated that there were 150
Aborigines involved altogether. Hobby was found guilty, and Maitland Paddy not guilty.
Hobby was sentenced to death recorded (p. 6).

Death recorded meant a formal sentence of death, without an intention that the sentence
would be carried out. Under (1823) 4 Geo. IV c. 48, s. 1, except in cases of murder, the judge
had considerable discretion where an offender was convicted of a felony punishable by death.
If the judge thought that the circumstances made the offender fit for the exercise of Royal
mercy, then instead of sentencing the offender to death, he could order that judgment of
death be recorded. The effect was the same as if judgment of death had been ordered, and
the offender reprieved (s. 2). In effect, it usually meant a sentence of transportation for life.

In this particular case, the original intention was to send the eight Aborigines to Van Diemen's
Land where they would be assigned to settlers, but the Lieutenant Governor of Van Diemen's
Land objected to that plan. Instead, they were confined on Goat Island in Sydney harbour,
where they were employed in cutting stone but kept separate from other prisoners. They
were to be taught ““Christian Religion" and “English Education™: Bourke to Secretary of State,
Historical Records of Australia, Series 1, Vol. 17, p. 718.

There was another trial, R.. v. Toby, on 12 February 1835, before Burton J. (See Burton,
Notes of Criminal Cases, State Records of New South Wales, 2/2418, vol. 17, pp 63-69.)
Toby was another Aborigine, charged with robbery in the dwelling house of John Lynch, at
Sugar Loaf Creek on the Wollombi in the Hunter River district. The robbery took place on 5
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November 1834. According to Lynch, eleven Aborigines went to his house when he and his
wife were there. After feeding them, he said, they robbed his house. Toby struck Lynch with
a waddy; he was later stabbed in the thigh with a spear. Lynch had a scythe in the fight and
the Aborigines a gun. Lynch cut three of them with the scythe, one of whom later died. He
owned the property by grant and had been there for nine years, but his nearest neighbour
was five miles away. He had one free servant girl (who was raped: see R. v. Mickey and
Muscle, 1835).

Whip-em-up, Monkey, Currinbong Jemmy, Tom Jones and Toby were all sentenced to death
recorded on 12 February 1835: Burton, Notes of Criminal Cases, State Records of New South
Wales, 2/2418, vol. 17, p. 69.

Without stating which of these cases was in issue, the Australian, 1 May 1835 reported: “"The
sentence of transportation for life to Van Diemen's Land, passed upon the Brisbane Water
Blacks, has been commuted to 2 years labor [sic] in irons on Coal Island; they are kept
separate from the rest of the prisoners, under charge of one of their own kindred, and
employed in stone cutting, in which they have already become tolerably expert."

On 22 August 1835, another Aborigine, known as Charley, was convicted of murder, and
sentenced to death: Australian, 25 August 1835. The governor sought to have him hanged in
chains at the place of the crime (the Hunter district), but Forbes C.J. pointed out that an
English Act of 1834 (4 & 5 Wm 4, c. 29; and see 2 & 3 Wm 4 c. 75) had abolished that
punishment and that it had not formed part of the original sentence against Charley.
However, C.H.Currey points out that the English Act was adopted in New South Wales only in
1837: Sir Francis Forbes: the First Chief Justice of New South Wales, Angus and Robertson,
Sydney, 1968, p. 470; and see Australian, 28 August 1835. Charley was apparently hanged
in the normal way at Dungog, after being forwarded by the steam-packet: Australian, 4
September 1835. The correspondence between Forbes C.J. and the governor on this point is
recorded in the Chief Justice's Letter Book, 1824 - 1835, 4/6651, State Records of New South
Wales, pp 405-407.

The trial of Charley was not reported in the newspapers. The fullest details of the case are in
the brief, at Miscellaneous Correspondence relating to Aborigines, State Records of New
South Wales, 5/1161, pp 145-157: two Aboriginal accessories were also charged, known as
Tom and George. The victim was called Alfred Simmons, and the crime took place at the
Williams River. The evidence suggested that it was part of a general attempt to get rid of all
of the Europeans in the area: " They said there were plenty more Blacks in the Bush that they
would kill all the White men in the neighbourhood" (James Smith, p. 156). For archival
correspondence on this case, see p. 142.

For other cases concerning Aborigines in this period, see also R. v. Mickey and Muscle, 1835;
R. v. Lego'me, 1835; R. v. Long Dick and others, 1835.

See also Sydney Herald, 27 November 1834 on allegations of Aboriginal depredations [sic]
on stock at Brisbane Waters. The newspapers were not always unsympathetic to Aborigines:
see Australian, 10 January 1834, for its recognition that there had been an invasion by the
British and of the need for land to be reserved for Aborigines. See, too, the letter from
Glennie to Scott, 22 June 1835, about these Aboriginal attacks in the Hunter district:
Miscellaneous Correspondence relating to Aborigines, State Records of New South Wales,
5/1161, p. 168.

As the British expanded their effective occupation of New South Wales, violent clashes
continued: see for instance, Bourke to Glenelg, 22 December 1835 (Historical Records of
Australia, Series 1, Vol. 18, pp 235-237) reporting the death of Cunningham, the botanist, at
the hands of Myall Aborigines. Three Aborigines were apprehended by the Mounted Police
on suspicion of murder, but two escaped and Bourke thought it unlikely that there would be
sufficient evidence for a conviction.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 12/02/1835

Supreme Court of New South Wales

Dowling J., 11 February 1835

(Before Mr. Justice Dowling and a Military Jury.)
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THOMAS WEATHERWICHE , a prisoner of the crown was placed at the bar,
charged with the murder of od®HN SMITH , on the North Shore, by striking him
with a stick.

JEREMIAH SHEENY [SHEEHY] , a youth of 14 years of age sworn - | am
assigned to MrsFINNIS, on the North Shore; | knew the deceased JohnhSimet
was also a servant to Mrs. Finnis; | saw the destkasen he was dead at the hospital
on the 31st Jannary; | saw him alive on the 27thaoiuary, at the North Shore in my
Mistress's kitchen; from his hut he came about@@yfrom my Mistress's house, on
the Tuesday morning before he died; | was goingaib the deceased to breakfast,
when | saw the prisoner come out of deceased'autitwipe his hands, which were
covered with blood, on the door of the hut; heuprto me and laid hold of my wrists,
and told me there were two men inside the hut, tafti me if | came down to the
house with him, he would not harm me; upon whicbdred out, and he put his hand
on my throat; we then had a scuffle and both feld to the ground together; at this
time two of the dogs came up and began to fighh edber; another came up and
went to the prisoner and leapt upon him; he thémme go; he picked up my hat
which was on the ground and went away; | saw blmodis hands, and | saw him
wipe them on the door; | then ran home and saitetihwere bushrangers about; and
locked myself up; there were two young ladies whentran to the water side to call a
boat; Miss Talbot and a child; my mistress theireda boat which was going by with
two men in it, and they came ashore; | then wedtcalled some of Mr. Mossman's
men, they came with me and we then went to theshdtsaw John Smith lying under
his bed, covered with blood; his eyes were operggpeared sensible, but could not
speak; he was then taken to the hospital; | satick is the hut; there was no blood
on it, but the stick was broken, and there wers bitit lying about the hut; the stick
now produced is the identical one, | saw in theedsed's hut; | saw some boxes in
deceased's hut broken open by having the hinges t@it, and the sleeve of a jacket
was out of one of the boxes; the hat now produsechy hat, the one prisoner ran
away with; | never saw the prisoner before that diay deceased was about 30 years
of age.

Examined by the prisoner - You asked me to tell ytwere the money was; there was
no biscuit in the hut; there was biscuit in thekén; | never saw you before.

Miss JULIA TALBOT , sworn - | was living with Mrs. Finnis at Robinssn
Cottage, on the North Shore; | remember the mordmigh Smith was murdered; it
was yesterday fortnight; | heard the boy Sheehyimgaé noise, and thought it was
some of the men beating him; the noise continuehd Mrs. Finnis went out; we
then met the boy, and he said there was a bushratgae time, | thought: it was not
a bushranger, till the boy told us Smith's hut ath®ver blood and Smith was in it; |
then went to the hut, not believing what the bag,sand saw the deceased lying on
the floor covered with blood; | spoke to him andttmned his head two or three times
towards me, as if he knew me, but he could notksgdaoked round the hut and saw
the lamp on the ground, as if it had been throwwrdn a scuffle; | was too much
alarmed to take any further notice and ran to thesh; | also saw a man run away
before | went to the hut, and saw the same man hakkof the boy's throat; at the
time | thought it was one of our own men and netranger; | went down to the hut
after the deceased was removed to the hospitall #rede saw some biscuit rolled up
in a towel, and a box broken open; we thoughtrérsge there should be biscuit in the
hut, as the deceased had been living with Mrs.i&ianyear, and was a gardener; |
never saw the prisoner at the bar before; | wasecto the prisoner, but thinking he
was one of our own men took no notice of him; he dessed as one of our men.
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Cross examined by prisoner - There was a box brogem; the hut stands about 100
yards from the house; no one could get out of titewithout my seeing them; there
was a window in the hut; no one could get out efwindow without being seen by
me.

Dr. MITCHELL sworn - | am Colonial Surgeon; | remember the 8ayth came
to the hospital; he was brought there on the 2&hudry last, in a state of
insensibility, from wounds in the head; he lingethdre till the 29th of January, 8
o'clock in the evening, when he died; he died franiracture in the skull, and
extravasation of blood in the head; the woundsoughimagine were produced by a
sort of club; the stick now produced would inflisuich wounds; the deceased
appeared to have several blows in the head; heguites insensible from the time he
was brought to the hospital to the time he dietever had any hopes of his recovery.
William Pearce sworn - | am a servant to Mrs. Bnriiknow the hut where Smith
was murdered, and remember the day well; Smith alwe at 5 o'clock in the
morning of that day; | returned at 20 minutes a8ien the afternoon; when | went
into the hut there was a great quantity of bloodarrthe bed, and my box was broken
open; | lived in the same hut with deceased; Intitknow of any biscuit being in the
hut; I missed a pair of trowsers and a check sénd, in lieu thereof | found a red shirt
and three parts of a pair of duck trowsers; | werdee Smith at the hospital before |
went home; | had crossed to Sydney on the morninghe day deceased was
murdered; his face was so much disfigured thaulccaot identify him, except by his
breast and hands; the boy Sheehy told me the manhath murdered deceased was
about 5 feet 10 inches high, with light eyes andwr hair; the trowsers now
produced are mine; the red shirt does not belommyoone in the hut.

Cross-examined by prisoner - | never saw yowieein my life; | did not give you
the shirt and trowsers now produced (upon thiptieoner at the bar said, ““you are a
false man"); the stick supposed to be the one dedewas beaten with might have
been in the hut for the purpose of lighting the;firnever brought any biscuit into the
hut; the hut is 100 yards from the house; thegedsor in the front, and a window in
the side of the hut; a man might get out of thedwim while another was approaching
and secrete himself in the bush at the back ohthese, without being seen, Smith,
for the last few weeks preceding his death, wasatisfied with his place, on account
of my having £10 a year, and he being allowed mathii recollect Mrs. Finnis giving
deceased a pair of trowsers, and getting them tvank him; | also recollect deceased
having a hat given him; an old one of Mr. Finnis's.

(The examination of this witness by the prison@nd the perfect knowledge
prisoner appeared to have of the place, and tleeirostances that transpired there,
plainly evinced that the prisoner was on intimaemns with some person connected
with that establishment although this witness deeer having seen him before.)

THOMAS CLARKE , Esg. Police Magistrate sworn - | have some lariieaNorth
Shore; on hearing of the murder at Mrs. Finnisfsolceeded to the hut, accompanied
by some of the police; | saw the stick now produdrd there was no blood on it; |
saw the deceased after the accident, the first, tah@ public-house on the King's
Wharf; the hut appeared to have been the sceneemfeat scuffle, the things therein,
appeared much disordered.

Cross-examined by the prisoner - There was a@avinin the hut, but | did not take
much notice of it; | think it was shut at the tirhevent into the hut; a man might get
out of this window while a person was approachwitfiout being seen.

ColonelWILSON , Chief Police Magistrate, sworn - | heard of artrage being
committed on the North Shore, on the 27th Januanymediately sent constables



New South Wales Inquests, 1835; 24/03/08

over, and proceeded there myself the next morningypposed, from the man's
clothes being found in the hut, and the clothesdpeecognized as belonging to the
man who had escaped from the hulk, that he wasnidme who had committed the
outrage; he was apprehended on the following Tlayrsahd sent to the Barracks, and
from thence to the Hospital to John Smith, to $e&mith could recognize him, but
Smith did not by any sign appear to have the lkaswvledge of him, being perfectly
senseless at the time; he (prisoner,) told mey; hftevas committed, that he went to a
certain place after he had escaped from the hul&,Hut, which | found out, where he
was harboured by two men, that it was here the egblwas contemplated, but no
murder; at Mrs. Finnis's he said, he had gone Hinaseew days before the murder
was committed, to Mrs. Finnis's, making himselfaigted with the servants and the
way of the house; he told me the boy Sheehy haehdivm the waistcoat, that Pearce
had given him the shirt and trowsers he had on wieewas apprehended, and also
that the boy had given him the biscuit, and thaiMas maintained for two days by
Mrs. Finnis's servants; he said that the boy Shealdyhim that the biscuit was kept
in a loft, and that he couldn't get any, till helteagood excuse to go to the loft, which
he said he would do. He said that the prisoneh@iCrown who had harboured him
was with Smith in the hut the morning that the newrdvas committed, and the
prisoner on going outside, saw the boy Sheehy ogtoeiwards the hut; he said he had
no doubt the murder was committed by the other wiam was with him, in his own
defence, to prevent his being taken, while he,opes, was outside the hut. He
adduced, by way of argument, that his hands weteblamdy, or he should have
stained the lad's clothes when he grappled with; lsind also, that the man who
murdered deceased, got away by the window of thesdiothe man's name, whom
prisoner said was his accomplice, and murderedhSnviis Patrick Brennan, who is
now in custody; | did not observe any marks of blom the door of the hut. All this
conversation passed between the prisoner and rtie jail, after his committal.

GEORGE JILKS, Chief Constable - | was directed by the Chiefic@Magistrate
to strip the prisoner at the bar; the trowsersit,seihoes, and hat, now produced, are
the identical articles | took off the person of gresoner; | took the boy, Sheehy, into
the room where the prisoner and 8 or 10 more peisowere standing, and he picked
him out directly, with the clothes on now produced.

Miss Julia Talbot, recalled, by the Court - Invénto the hut after | head the boy,
Sheehy, cry out; when | went in the window was shutannot say whether the
window was secured inside or not; | am sure noguersent through the window
from the time | left the house to the time | opetigel door of the hut; when | saw the
man whom | suppose to be the prisoner and the tsaggling, | though they were
only playing together, and the man was one of aun men, and therefore was not
alarmed; the hut is situated at the side of thesbpand is in sight of the kitchen, from
whence | saw the man and boy struggling; if anysperhad jumped out of the
window | must have seen him; when | first saw trenrand boy struggling | returned
to the parlour; five minutes elapsed before | sa& hut again, and then, from
curiosity, | went directly to the hut, and saw Smiit the manner before described by
me, lying on the ground weltering in his blood.

ELIAS HIBBS, sworn - | am a boatswain of the hulk; | know fiésoner at the
bar; he was a prisoner on board the hulk; | misggedon New Year's Eve; he was
sentenced to Norfolk Island for 7 years; he gotyafram the hulk by lowering
himself into the boat; | did not miss him till tbeatswain's mate came and told me he
was not to found; | then went and made enquiry tiyyaad found he was gone; the
sentinel then went and examined, and found thetqraaf the boat cut, and the boat



New South Wales Inquests, 1835; 24/03/08

gone; the next morning | found the boat at MilsoRusnt; there were four oars in the
boat when she was fast to the vessel; when shdouas there was only one oar in
her; witness could not swear to any of the clofiresluced.

LUDAVINA FINNIS , sworn - | remember the morning Smith was murderedw
a man and the boy, Sheehy, struggling.

Cross-examined by the prisoner - Some one wpnstairs to the loft where the
biscuit was kept that morning (Tuesday), and tooke biscuit; there was a melon
stolen one morning, and the boy Sheehy was acaufsee theft; | dept the dinner
warm for Pearce, my house servant, on the Saturdfyre the Tuesday the murder
was committed; the knowledge the prisoner displaykedvery transaction that took
place in Mrs. Finnis's establishment, even to fammatters, was truly astonishing; so
much so, as to leave no doubt on the mind of tlitisess that he was acquainted with
some person in her establishment.

This closed the case for the prosecution.

The prisoner made no defence, but called Mr.téveas to his character, who gave
him the character of being a very quiet man wiigail.

This closed the case for the prisoner.

The Jury, after retiring for a few minutes, reed a verdict of guilty against the
prisoner.

The Judge, in the most impressive manner, procexl sentence of death on the
prisoner, and sentenced him to be executed onyAmdaning.

[*] For the trial notes, see Dowling, Proceedingshe Supreme Court, State Records
of New South Wales, 2/3289, vol. 106, p. 187, cwed at 2/3290, vol. 107, p. 1.
See also, Australian, 13 February 1835. The Syd#erald, 16 February 1835,
complained that Dowling J. treated a female witn@sth undue warmth and
harshness.
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AUSTRALIAN, 13/02/1835

Burton J., 12 February 1835

Amongst the sentences passed by Judge Burton Bupeeme Court yesterday, was
one of transportation for life to Van Diemen's Largbn five of the Aborigines, who
had been tried for the murder of a shepherd neab&ne Water; it was a melancholy
sight, and called up feelings of a painful natutrepuld not but occur to us, that, the
prisoners being as ignorant as the beasts, it imassta mockery to bring them to the
unintelligible formality of a trial.

The observations made by His Honor in passing seatavere not intended, of
course, to have any influence upon either the pesoor their countrymen; on the
contrary, His Honor expressed a hope that it wdiddgenerally received amongst
them that the five prisoners had been put to de#tbs preserving one great end of
punishment, and that not at the expense of angritraon humanity.

The above proceedings might teach a lesson to e KRiver Government - under
certainly not greater provocation than the abovedau- the Governor, and a chosen
band went out with sword and spear against the igim@s of that quarter - killed as
many as they could, and parted with the kind prenoiSrepeating their visit on the
same term, if they speared any of their cattle!

Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University
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SYDNEY HERALD, 16/02/1835

Supreme Court of New South Wales

Forbes C.J., 13 February 1835

Friday. - SerjeanTHOMAS EDWARDS and privateJAMES SLATER, of the
mounted police corps, stood indicted for the wilfolurder of WILLIAM
MACDONALD , at Bathurst, on the 25th January last, by harfshguhim to the
stirrup of a horse on which Slater was mounted, whith, being a spirited animal,
kicked and dragged the said Macdonald along thed,rtd®ereby inflicting various
wounds and contusions on his body, of which heamtst died. It appeared that a
warrant had been put into the hands of Slater aodhar of the mounted police for
the apprehension of Macdonald, who resided abdyt riiiles from Bathurst, on a
charge of cattle-stealing, and he was apprehendeatdingly; the other man drove
nine head of cattle, while Slater took charge ofcttnald; during some part of the
way, Macdonald proceeded without giving any troublet, during the second days'
journey, became refractory and would not procetding that he was as free as the
Governor of the Colony, was apprehended on a tdlaege, and had no right to be in
custody at all. Slater and his companion remotedravith him on the inconsistency
of disputing the matter with them, who were onlguaitting themselves of a duty they
could not avoid, entreating him to proceed in asledy manner, which after some
persuation he complied with; but frequently actedhie same way along the road,
saying he was fatigued and could not proceed; stimes he would become
clamorous for water, although he was aware theie nveae to be had, without going
several miles out of the road; in their way thelflechat the house of a MHAYES,

of Eastern Creek, who has a station in the viciaitathurst, who deposed that the
conduct of the prisoner Macdonald was most refrgctoe abused the policemen who
had charge of him in a manner not proper to expressng which they exercised the
most praiseworthy forbearance and endeavouredrtmtiuhim; he would have some
spirits which they were unwilling to let him haveedding its consequences, but as he
begged hard to be allowed to take a glass and pedimio go along quietly, in
consideration of their indulgence, he got a dramspirfits; but had scarce swallowed it
when he recommenced his abuse; in this way, acoptdievidence, did he act along
the road, when at length they arrived at BathiMsicdonald begged to be allowed to
go to a friends house for a clean shirt in whichwias indulged, first treating Slater to
some rum at the house of a Mrs. Dillon; after fehimg himself with a clean shirt
they proceeded to Kables public house, where morewas called for; the man who
had assisted in bringing him to Bathurst had gonemth the cattle to the place
appointed for them; Sergeant Edwards seeing Sédtdre door of the public house
and knowing he was on duty, told him he had nor®ss there and ordered him to be
off and mind his duty; Slater said he could notvgthout his prisoner who was not
yet ready to start; when Edwards asked who he hesyas pointed out in the tap
room; Sergeant Edwards went to him to order himnatifi Slater and found him with
a glass of run in his hand which he offered theg&ant to drink; but the Sergeant
immediately threw it on the ground and seeing abiemon the table containing rum
he threw that out also; Macdonald being vexed aingehis rum spilled, said if he
was then as he had formerly been he would give &init in the eye; some scuffle
then took place and the tumbler was broke; theesetgordered him to go along, but
as he refused to do so, he went for a pair of haffelsaying he would let him see
whether he could not be made; he at first secuiedhlnds cross ways when
Macdonald said he had now done his worst and haldhwave ten minutes fun to
himself, on saying which he lay down on the groamdl would not rise; Sergeant
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Edwards raised him up and taking the handcuffs fbath wrists secured his right
hand to the left stirrup of the horse on which &laat, and he (Slater) was ordered to
proceed leisurely towards the goal, which was atdistance of a mile from Bathurst;
Macdonald said he would make him go along for helld/dick him in the belly; a
Sergeant Evans who was standing by said he haer lmett or the horse would kick
his brains out. One witness gave a different wersof this; according to his
testimony, the Sergeant said if the B--r does woalgng quietly make the horse kick
his b--y brains out. The horse proceeded aboutdes when he gave a sudden
plunge and threw Slater from his saddle; the maeddaald was thrown down and
the horse kicked him several times, dragging hionglthe road, until at length the
saddle came off. Several persons who saw the @oe ran to the assistance of the
unfortunate man but he was then insensible, in kvisiate he remained about ten
minutes, when he died. The body being examinedbyBusby was found to be
much contused in various parts particularly thedhead the neck was dislocated; on
opening the head a considerable quantity of exsatea blood was found on the
brain; either of these injuries were sufficientcause almost immediate death. One
witness stated that Slater was quite drunk and dpadired the horse; whilst others
stated he was perfectly sober, and attributed #w@thdof the deceased to mere
accident, Slater's heel being drawn into conta¢h whe horse by the deceased in
following. His Honor in putting the case to theyjuanimadverted in strong terms on
the dangerous practice which it appeared was addpyethe mounted police in
escorting prisoners from place to place; a pradtims which such results as the one
then before them might readily be anticipated.thia present case that practice was
less called for than the generality of cases wifichthe better security of prisoners
suggested themselves, as the gaol was found t@tmare than a mile distant, an
available force was at hand for the escort of pess, without resorting to so
dangerous an alternative. There appeared, hovievee no malicious intention on
the part of the prisoners, the occurrence beinglantal, which might be presumed
from the fact of the prisoner Slater's having b#eown by the sudden plunging of
the horse, which proved it was not foreseen. Hisd# summed up most elaborately
pointing out for the consideration of the Jury theats of the evidence, if credited,
which involved the liability of the prisoners tocharge of manslaughter. The Jury
returned a verdict of Not Guilty. Before quittinfpe Court his Honor again
admonished them against adopting so dangerous & midscorting prisoners in

future. See also R. v. Hagan, 1835.

According to the Australian, 17 February 1835 “"The Chief Justice observed the impropriety of
handcuffing to the stirrup, and directed that that practice should be disused. We have since
been informed that orders have been given to that effect by the commander of the mounted
police, Captain Williams." See also Sydney Gazette, 14 February 1835.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 17/02/1835

The late trials of the Aborigines for their different offences, together with their sentences have
caused a good deal of discussion; public opinion appears to be somewhat divided on the
guestions of justice of trying them by our laws, and according to our forms, and of that of their
punishments.

With respect to the first question - as to the justice of trying them by our laws and forms - it is
clear that offences against person and property can no more be suffered to pass
unreprehended when they are committed by the aborigines, than if the offenders were of any
other nation; there is nothing to excuse outrage on their parts, for our usurpation, as it is
sometimes termed, of the soil, has been attended with no outrage or violence upon them; of
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course we only speak generally; particular instances there may have been, and there may be
still, of that inattention to humanity and justice which has in other countries invariably followed
the collision of the sons of civilization with those of nature; but generally, we repeat, they have
suffered no wrong at our hands; we have occupied spots upon which they have been
accustomed to find subsistence; but over the nearest hills they have found spots equally
suitable to their habits, and varying in no particular from those from which they have been
compelled to retire; it would be difficult to shew any real injury that they have sustained at our
hands, at least of a nature to rouse their passions, or to incite them to the infliction of injuries.
The question then is, how are these outrages to be stopped? The law of retaliation is one
which no man of reflection would suffer to exist, except as a dernier resort; he would know too
well the cruelty and wrong to which the unbridled revenge of man would certainly lead him.

In this case then, as in that of the civilized man, we must have recourse to the laws- and
unless it can be shown that the object would have been better accomplished by some other
means than a trial in our Courts and according to our forms, the proceedings of the
Authorities have been just and politic. As to saying that, from the circumstances of their
ignorance of our laws and language, they should be held guiltless, or at least suffered to
escape without suffering a penalty, these considerations may have an effect upon their
punishments, but cannot be reasonably suffered to work the future detriment to ourselves
which would ensue from their impunity.

It has been said that a tribunal should have been erected at the seat of their outrages, where
they might have been tried and punished in the presence of their countrymen; this, it is urged,
would have made a greater impression upon them than their trial, and subsequent
punishment, however more severe the latter might have been, in Sydney; the observations of
Judge Burton satisfy this objection; it is not the forms of the trial that form the impression - it is
their removal from their tribe for ever, and the idea that will prevail amongst them that they
have been put to death; their execution at Brisbane Water could scarcely have a greater
effect upon their minds than the dim uncertainty of their fate, which will, perhaps, preserve the
circumstance as a tradition, long after the lives of the present generation.

It is however, probable that, notwithstanding the benevolent intentions of the Authorities, they
will not be suffered to exist long amongst the aborigines of Van Diemen's Land, whither they
are sentenced; the natural, or perhaps more correctly speaking, the universal feeling of
animosity that prevails between members of different and strange tribes, will render their lives
as insecure as if they were sent to the Five Islands, or any other hostile Territory.

It has been supposed by some persons, but we have reason to believe without foundation,
that these poor wretches are to be worked in irons - or at least subjected to some species of
““prison discipline;" the idea is too monstrous for belief; we are persuaded that not only
useless and uncalled for severity will be avoided, but that all that can be done to render their
situation bearable, will be the aim of both Governments.

We may be allowed to observe, by the way, upon the singular contrast which is exhibited
between the interest that is felt for the future comfort of these men, and the barbarous
indifference with which transportation in its worst shape, is seen inflicted upon those at home,
whose situation strikingly resembles that of these aborigines; it is urged that these latter are
ignorant and unenlightened - that they are incited by new wants, and opportunities, and that,
from circumstances, they cannot have a fair trial; now take those classes of men who are
transported for agrarian disturbances in England or Ireland; here you have almost equal
ignorance, and a pressure of poverty which reduces the wants of the natives to absolutely
nothing; and in the case of Ireland, if not of England, in addition to their ignorance, you see
them so completely the victims of agitators and designing men, that they positively think
themselves not only justified in their excesses, but even meritorious and patriotic.

As for the fairness of their trial, we should be glad to know how many persons in Ireland have
been falsely accused, and convicted through bad management on their own parts, or perjury
on the part of others? The well authenticated tales of such unfortunate convictions in that
country, are numerous, and occur, we fear, much oftener than is suspected by those who are
not fully acquainted with the Irish character; how far the accused in England have always a
chance of being tried fairly, may be learn't [sic] from the following :--

Extract from the Enquiry of the Commissioners

into the Affairs of the Corporation of London;

Mr. Clarke is the Clerk of the Peace for the City

of London.
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“*Mr. Commissioner Drinkwater enquired of Mr. Clarke, whether the statements publicly made
of the hurried manner in which the trials at the Old Bailey, for minor offences, took place, had
any foundation. Mr. Clarke stated, that not only minor offences, but even those for which the
prisoners were sentenced to transportation for life, were conducted in a manner extremely
discreditable to the administration of justice. He had known one Middlesex Jury convict
seventy-three persons at one sitting ! !'!

“Mr. Alderman Harmer presented himself to the Commissioners and stated, that it was his
intention to bring forward the present extremely objectionable practice of trying prisoners
against time, before the Court of Aldermen, and if he could not obtain reform there, to carry
the subject to a higher tribunal. The system, both at the Old Bailey and at the Middlesex
Sessions in all cases except where the Judges preside, was calculated to bring the
administration of criminal justice into odium. “The verdict of the Jury was the mere dictum of
the Recorder - hundreds of innocent persons had been transported -- females especially.’ His
long experience in the practice of the Old Bailey enabled him to know, that the present
system required thorough purgation.”

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
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AUSTRALIAN, 17/02/1835

Supreme Court of New South Wales

Dowling J., 13 February 1835

FRIDAY, FEBRUARY 13.

(Before Mr. Justice Dowling and a Civil Jury.)

Wm. PHINEASE BOWLES was indicted for the murder S ARAH BOWLES, his
wife, by stabbing her in various parts of the badty a knife.

MARY ANN WILLIAMS , a child of about ten years of age, was examineHib
Honor as to her knowledge of the responsibilityaofoath, her religious and moral
education, to all of which she gave satisfactorswaars, proving her competency to
give evidence:-- | am in the service of Mrs. Hoddle Bathurst-street; remember
having Sarah Bowles' baby in my arms on a Satunti@ying, about 7 o'clock; while
Sarah was cleaning the verandah, prisoner camendizad, “how are you Sarah,"
she said she did not want any thing to do with timwent away and then came back
again, and offered her a letter; she would not talsomebody rapped at the window
inside, and called deceased in; she was goinghenvprisoner caught her; she ran up
to the end of the verandah and screamed murderyahted to get over the rail but
could not; prisoner got her into a corner, he tadénife out of the left sleeve of his
jacket, and stabbed her, | could not well see whezehen knelt down upon her and
stabbed her again in other places; | called to Mood, and George, the butcher,
came up and took the prisoner away; deceased pine&nife from out one of her
wounds and threw it down; a painter picked it uppme women took her to a doctor; |
know no more, | saw her once after, when she retuto the house, and when she
was dead.

Cross-examined by the prisoner - | took awaythiegs deceased was cleaning the
verandah with; | saw no knife; only a flannel, kriand bucket of water.

By His Honor - | once saw the prisoner beforeyas on the Tuesday, he came to
the door, deceased went to open it; Mrs. Hoddleecant, he wanted to give her a
letter, but she would not take it, Mrs. J. told horgo about his business.

THOMAS LEGGATT - | am in the employ of Mr. Dargin, coach propoietl was
starting the coach on a Saturday morning beforas@mas, from the Elephant and
Castle, about seven o'clock; it was next to Mrddies house; | saw a scuffle in Mrs.
H.'s verandah, between deceased and the prisanegda knife in his hand, covered
with blood; | said to him, ““are you going to murdiee woman, you villain?" | was
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rather timid at taking him, but picked up threecksi that lay by me, and threw it at
him; but before | could get assistance to take lengave the deceased three stabs,
the last one he gave, he had his hand upon the, khé& blow from the brick made
him let go, he left it in her side; Mr. Flood anoi® more people came up and took
him to the watch-house; | saw the knife at the egju- this is it (the knife was
produced, it was stained with blood.)

Cross-examined by the prisoner - | believe ithibe knife; it was the blow from the
brick that made it go into the side of she deceddatbw nothing of any other knife.
Henry Feltham - | am a carpenter, | sleep at Miaddde's house for its protection, |
know the deceased, | saw her about 2 o'clock omldélyeshe was wounded lying on
her bed in Mrs. Hoddle's house - also, on the Wedhne following, she spoke to me
about two hours before her death, she said it waaré struggle to die, she said she
wished to state something respecting her charaetfere she died, which she would
state to the persons present - she said she hadalbeesed of perjury, and that she
was married to another man before she was mawidftetprisoner. She added on her
oath she was never married to any but him.

Cross-examined by prisoner - | never knew amggtlabout another knife in the
verandah, never saw her using one while cleanieigth

By the Judge - Deceased was 33 years old, she tathe Colony in thBussorah
Merchant; she was confined after her arrival and beforenmariage to this man.

EDWARD FLOOD - | am a builder, live in Bathurst-street, rememhbbout 7
o'clock on the morning in question | was sittingnty house, (with my back to the
window) opposite Mrs. Harrels | heard a female arel saw the prisoner and a
woman retreating from him to the far end of theavelah, he gave her a blow and she
fell, he with her, she still kept screaming, a nténafter, Mr. Dargin's servant came
up, | then armed myself with a stick and went oeedeceased's assistance, she was
in the verandah and prisoner about a yard off heejzed prisoner by the collar, he
said that “'| might now do my own duty, for he hdmhe all he wanted," | called for
assistance and took him to the watchhouse, whilstggthere, some one called out
that the woman was dead, he said "he hoped ndtirasted she would linger" - a
person also called to me by name and gave me g, ksaking, this was the knife he
stabbed deceased with - one of the persons whargaoed us said - “this is a
pretty instrument I'm sure" - prisoner answereges, | borrowed it for the purpose
this morning" - this is the knife produced.

By His Honor - | was excited at first, when msahe blood flowing from the
woman's breast, but at the time | speak of, whalsing prisoner to the watchhouse, |
was perfectly cool and collected, as much so as Inaw; | am perfectly sure the
conversation was as | have stated.

Cross-examined by prisoner - When | returnednftbe watchhouse | went to my
house, | believe | made the same statement resgegbur conversation about the
knife at the Police Office.

DoctorROBERT BAND - | am a surgeon residing in Bathurst-street, $ walled
to attend the deceased, | examined her, and foaundwounds upon her, apparently
inflicted by some sharp instrument -- the woundsenas follows: one in the left
breast, two in the left side, one in the back athibttom of the right side of the spine.
| probed them, found them to penetrate about twtworand a half inches her death
was occasioned by cramp or lock jaw, which was edusom the irritation
consequent on the wound. In conjunction with Do@&tand, | attended her till the
day of her death, she died on the 14th Decembex an#althy woman in the prime
of life, the baby was about eight or ten months old
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Cross-examined by prisoner - Carrying her alibatstreets might make matters
worse in one respect, and beneficial in anothes # nuch blood came from her it
would reduce the inflammation which might arisenifréhe wound. | never heard
Doctor Bland say | would be hanged. This was @sedor the prosecution.

The prisoner when called on for his defence, memced by stating, that not to
prolong life, but to explain to the jury, and te firiends and the public generally, that
he was incapable of the attrocities which had ladleiged against him - some persons
had publicly said he would be hanged - the newssaped pronounced him guilty -
one had gone as far as to hang him - had it begamson of no education and moving
in a still humbler sphere, it would not have exa¢ig® much interest, but occurring in
the house of a lady - (here prisoner impugningdtweduct of Mrs. Harrell, when he
was very properly stopped by His Honor) the pulsleemed to view him with
additional horror. He threw much odium upon hisedsed wife, stating that she had
imposed herself upon him as a widow, after the iagerhe discovered her child to be
illegitimate, and herself inconstant, he had usadous means to reclaim her, but
unsuccessfully, he would prove that it was her wbanmenced the attack, and he
struck her in defence only of his own life, he wbplrove that she had frequently
endeavoured to induce him to assault her, thatrsgket have him bound to the peace,
which eventually was done. He would prove thatome occasion she ran at him
knife in hand, threatening his life; she had sadwas jealous - he had no occasion
for being so through the young man with whom shéabited had found her
incontinent, and on one occasion took her out nbtarious brothel. After seeking
her seven days, he (prisoner) found her at Mrs. éliter- he entreated Mrs. H., to
bring about a reconciliation, likewise of the R&ichard Hill - he had continually
exerted himself to keep her from prostitution uph® day he struck her. He had been
told she was to be sent to England, and he le& hemarried man without a wife.
Prisoner then proceeded to call the following wsses, but in his examination of
them, he evinced so much malice against the detesi$e, that His Honor on more
than one occasion stopped him.

JAMES THOMSON, shoemaker - | lived in Elizabeth-street in Demisoner
called at my house on the 6th December, borrowknife, he appeared depressed in
spirits, said he wanted it to trim the holes indusdcina - the knife produced is the one
- | thought at the time that a pen-knife would le¢tér.

Mrs. MARY HODDLE , Bathurst street - Deceased lived with me as sgrehd
not know her before she lived with me, | knew stes wmarried, she had an infant, her
first cousin, she said, was its father, remembesoper calling at her house on 5th
Dec. made himself known as her husband - prisofferedl me a letter, | declined
taking it, | desired him to be gone, and threatehied with the police if he again
came to my house - | remember having said his slifeuld be sent to England - |
received a letter from prisoner since he was injdon't know what has become of it.
| tapped at the window on the morning of the 6thljed prisoner in - don't know
which was most irritated.

Rev.RICHARD HILL - | married prisoner to deceased, | received t@ridtom
him, enclosing one also for Mrs. Hoddle - prisodesired an interview with me,
which, at that time, | could not give him - he aftards called and left a letter for me
containing most gross charges against his wifeygsiog her of cohabiting with others
before and after her marriage, | returned therkgttgtating my reason for declining to
interfere, that if she was so bad as he represémedshe was unworthy of his
solicitation,
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ELIZABERTH CHEPWOOD lives at Mr. Solletts in Goulburn-street, livedcen
in the same house with prisoner and deceased 3swaldceased appeared pleased at
having prisoner bound down to the peace - | saveatssl with a knife in her hand in
a great passion, demanding a letter from him -as & letter from the father of her
child in England to her, which was then in prisenpossession; remembers on one
occasion deceased tore prisoners clothes as hgoiragsdown Goulburn-street - have
heard deceased say she lodged at a Mrs. LaveirncRRillip-street, she admitted she
had connexion with one John Farthing - | have lteptbaby ever since.

Elizabeth Brown, assigned to Mr. Moore, Pitt-streddeceased acknowledged she
had taken a knife to her husband about 3 monthte send that she would provoke
him to strike her, she said he was too fond of her.

ColonelWILSON, Chief Police Magistrate - Deceased was examineeaPolice
Office before me, in a charge of assault agairesptiisoner. Prisoner was a constable
in the Police when taken up upon this charge - laogeod character, or | should not
have taken him into the constabulary.

Rev. Mr.JARRATT knew but little of prisoner, that only from onetarview,
believed him to be a good character.

ConductorABBOT - | met prisoner about six o'clock on the mornimgjuestion, |
thought he was returning from duty. | knew prisodé years ago in Ireland, he
always bore a good character, his father was a stmagg for the county of
Roscommon, and he an only son.

This was the defence - The learned judge beforeming up, desired the jury to
dismiss from their mind any opinion they might h&wemed previously, and to drive
from their recollection any statement which theyghtihave heard or read. His
Honor went minutely over the evidence, both forgeution and defence - pointing
out the connecting parts of the evidence and iser@pancy - begging them to act
fearlessly and conscientiously, to do their dutyjolding the laws of their country,
but to do so mercifully - to give the prisoner thenefit of any reasonable doubt they
might have. The jury retired for a few minutes,entthey returned with a verdict of
guilty. The prisoner was sentenced to be hung onddy.

[*] The trial notes are in Dowling, Proceedings of the Supreme Court, State Records of New
South Wales, 2/3290, vol. 107, p. 14. Dowling added the following marginal note at the end
of this record: “'lll assorted marriage - after so short a courtship. Violated the solemn
compact of marriage. Divine commandment. Fulfilling." See also Sydney Gazette, 14
February 1835.

On his execution, witnessed by Aboriginal prisonesse Australian, 20 February
1835.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 07/05/1835
Supreme Court of New South Wales
Forbes C.J., 4 May 1835
JOHN BALL andJOSEPH PEARSONSstood indicted for aiding and abetting the
prisonerJOSEPH KEYS, who had pleaded guilty to an indictment chardiimg with
shooting at, with intent to kilCHARLES FISHER SHEPHERD, at Long Flatt,
Menaroo Plains, on the 14th December last.

Mr. Sydney Stephen appeared on behalf of trsper Ball.

Charles Fisher Shepherd examined. | am supedent of the establishment of Mr.
J. CATTERAL, at Long Flats, Menaroo Plains; | remember thehinf the 14th
December; | recollect the night on which the busbess paid a visit to the
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establishment; | was lying asleep in my tent, whmhthe benefit of the cool air, it
being very warm weather, | had erected a shoraegt from the hut where | usually
slept; about the middle of the night, | was awokethie sound of numerous voices,
which | at first took to be those of the servartshe establishment; | had littler time
for conjecture, for suddenly several men enteredteny, one of whom directed the
muzzle of a musket towards my breast and threatetied if | made the least
resistance, he would lodge the contents in my baay of them said ~"So you
thought we dare not come down to the flats, wet@iget a benefit on the vents of so
doing it;" the taunt was in allusion to some expi@ss | had before made on the first
hearing that bushrangers were in the neighbourhand;which must to have been
communicated to them by some person belonging ¢oesttablishment; one of the
party was sent to secure the servants, who weentlikm their respective huts, and
put together under a guard; they searched the takisg thence all that was worth
their consideration, consisting of provisions, weg@rapparel, &c. together with all
the fire-arms they could find, some of which theasloyed on the spot, taking the
remainder with them; with the exception of my daubarrelled fowling piece, which
they returned to me, on condition of my teachingnihthe use of a small pocket
compass, which in searching my clothes they founane of the pockets, and |
complied with their proposition; after pillaging ehwhole establishment and
destroying such of the arms as they did not chdosbe encumbered with they
departed, and | heard no more of them during thgtnias soon as day dawned, |
ordered the groom to get my horse ready as | wesrdned to go in pursuit of the
ruffians and proceeded to charge my double badrgliece, but discovered to my
chagrin, that in their pillage of the precedinghtithey had taken the balls with them
which | had provided as ammunition, leaving oniyuantity of small No. 4 shot with
which | charged, having no alternative; | was pisbut to proceed from the hut with
my piece in my hand, when | observed two men arapatoaching me near the hut,
who on observing me prepared as | was, slunk bethmdhut and went round it; one
of them immediately fired and missed me, and peigithe other bring his piece to
the present for the same purpose, | levelled mgepand fired when he dropped dead
at my feet; the other man who had fired but missexg threw down his pistol, and
falling on his knees screamed for mercy; with mscpilevelled still having one barrel
loaded, | ran up to him when the prisoner Ball g appeared and said, “"Don't
fire, Sir, don't fire, Sir!" | replied by God | Withe rascal has just fired at me for the
purpose of taking away my life, and he can expecimercy; the prisoner Ball then
said by God, Sir, if you shoot him, | will shogau," to which | replied, if | had the
other barrel now loaded, by God | would shoot yothbthe prisoner said there was
no occasion for any more shooting and proposedthigabushranger, whose name |
afterwards learned was Boyd, should be given imactaistody and he would secure
him; | agreed to the proposal, and made him striphe skin in order to ascertain
whether he had any offensive weapon concealed dl®person; | then ordered him
to go into one of the huts and placed him in a egroharging him not to stir, and
gave Ball a strict injunction to take care of hilnshut the hut door, and was
proceeding in the direction of the spot where | Badt the man, to ascertain if there
was any chance of his recovery, and had not preckstre than a few yards when |
saw another of the party, Keyes, approaching mh aitlouble barrelled gun in his
hand; there was a water cask stood at distancehw¥ith the tent and my hut formed
a triangle; being nearer to the cask than to eittfethe other two points, and
considering it a good cover from the enemy's firove to gain it, but Keyes being
nearer than | was, availed himself of it and |eated to the tent, the nearest cover in



New South Wales Inquests, 1835; 24/03/08

safety; | kept my piece levelled, and anxiously ieha shot at the delinquent, but all
| could see of him as he crouched behind the westek was his eye and the barrel of
his piece, ready to take aim at me if a chanceedféself; as the only alternative left
me, | conceived that the best means of drawingfram his cover, would be to risk
an occasional exposure of my person from behindethiewhich might induce him to
fire, and if he missed me he would then be on arakfpoting, | having only one of
my barrels charged, or it would give me a chancéroafging him down; with this
view | sprung gently backwards and forward on mgtfehewing myself now and
then, when Keyes fired and lodged seven slugs erutiper part of my left arm,
exclaiming at the same time exultingly, “ah, yotr lyou're down!" | replied ""not
yet my lad;" Keyes then changed his position, aak this station at the other side of
the cask which rather discomfited me, as being wWedn| was unable to lodge the
stock of my piece against my left shoulder, andidoot get a fair shot at him from
the other, in the direction in which he stood; ifegglunsafe behind the tent, as some of
the shots had gone through, | retreated behintiuhel then saw the prisoner Pearson
approaching, with a musket in his hand and swoxkled round him; on coming up
he said ““don't fire, Sir; don't fire, Sir;" | thght Pearson had come to my assistance,
and was going to have a shot at Keyes, as he calitiapproached the corner of the
hut opposite to the water cask, but he returnesh@¢ocand said ““don't you fire, Sir;"
Keyes still remained under cover and would not shelen | resorted to my former
hazardous stratagem, and had shewn myself tworee times, when he again fired,
the shots whistled past my ear, but missed me|| apdang forward saying "~ "Now |
have you Joe," and run to attack him; he presethiedbarrel of his piece and made a
feint to fire, but | told him it was then no usedatold him to put his gun back, and
was just in the act of closing with him, when Bowhom | had left in custody of Ball
in the hut, run out, and took the musket out ofrB&@s hand, presented it at me and
fired; the ball caught the corner of my eye, anaitvtierough my ear; | was stunned by
the wound, and caught hold of the wheel of a caar which | was standing to save
myself from falling; on being shot by Boyd | hadogped my piece, and having
nothing in my hand to defend myself with, and onoreering myself seeing the
ruffians approach me, | ran towards the hut where Gatteral was standing at the
door; it was about two hundred yards from wherad been skirmishing; | said ="My
God Mr. Catteral, how could you see me murdereathi;jmanner and not render me
assistance; here have | been fighting for my lifthv& number of ruffians for nearly
an hour, and no one to step out to assist me;'aite”8WVhat assistance could | give
you;" | then ran towards a hut that stood a litfienther off, but on looking back, |
perceived the ruffians Boyd and Keyes approaching apparently loading their
pieces, one of them was knocking the butt on tlwimggt by way of ramming the
charge. Ball was also coming up behind them; fggriwould be unable to reach the
further hut, | ran back to the hut where Mr. Cattevras, and ran into a room behind; |
looked upon death as then certain; in a seconcuffians entered the passage leading
to the rooms in rear of the hut, but being uncertdiwhich room | had gone into, as
there was one at each side of the passage, theg stoa short distance from the
doors, with their pieces crossed, the muzzles pgrio each of the doors; giving
myself up to my fate, | resolved upon one despeztitet, and suddenly rushing out
of the room where | had taken shelter, | seizedbidueels of their pieces, and held
them with extended arms so as to prevent theiriilgume in case they fired; they
endeavoured to wrest the pieces out of my gradp, leeid them firmly and rendered
their efforts abortive; the struggle became viglemid finding themselves unable to
disengage their pieces from my hold, they forcedstocks violently against my face
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and head, until nature, sinking under the excesswture of the wounds and
contusions thus inflicted, | fell insensible atittfeet; the last traces of consciousness,
were, the feeling the ruffians inflict several ot kicks on my body after | had
fallen; |1 cannot say how long | lay in that stdtet on recovering my senses | felt a
pain in my left fore arm of a rather singular natuand on raising my head to look at
my wounds, | perceived that | was on fire, my carad trowsers being in a blaze; | got
up as well as | could and extinguished the firecalvering another wound, which to
my mind explained the cause of the fire, - theian, after the infliction of the
tortures already described, on leaving me, ha@d @sup de grace, discharged one of
their pieces at my body, which, instead of destrgyne finally as they had intended,
had lodged its contents in my thigh near the graimgd from the nearness of the
muzzle of the piece to my body, had ignited mylwst such was my impression; as
soon as | recovered myself a little | walked aslwell could to my hut; | saw Mr.
Catteral, and uttered something in the way of @lgeaproach for his not having sent
me some assistance under my wounds; when he reépéedhe thought it would have
been then no use; he had given me up for deadwasdabout to send the men to
bring my body up; | don't know how long | might lealeen there, | thought it was
then about noon; | never saw the bushranger whodtér | shot him, but | was
informed that he died in about an hour afterwaidalso learned that Boyd was
afterwards shot in the Snowy River by a mountedcpoian. A Mr. Bowman, from
Goulburn, came up to the establishment about 1Bakicl was then sensible; my
wounds were at that time crawling with maggotswas in a very bad state and
despaired of life. | was conveyed to Goulburn, rehday thirty-six days confined to
my bed, and was obliged to walk on crutches fores¢ime; Dr, Arnat extracted nine
slugs from my wounds, and | have extracted one rsioce | came to Sydney. When
the bushrangers went away, Ball said the rascalstédleen away his certificate of
freedom, and an order for the payment of moneycéntficate was afterwards found
on Ball as also the order; he impression on my mwiad, that he had merely made
this statement, to clear himself of the suspicidnbeing connected with the
bushrangers; that suspicion was materially stresmgth by the circumstance of an
observation made by me a few days previously antbagsheep-shearers, having
been repeated by the bushrangers; on that occabkerprisoner Ball, who was a
sheep-shearer, observed, that it was reported thehréngers were in the
neighbourhood, and it was likely that they woulditvthe “"Flats," the name of the
place where the establishment stands, before tieay away; | replied, that they
might come as soon; as they liked, as | was fulgppred for them, and would give
them a benefit when they did come”; these wordswepeated by the bushrangers
on their entering my hut; Ball is a free man anckdhias a sheep-shearer from Mr.
Ryries station, which was also attacked by the taurglers a short time previously;
Pearson is an assigned servant to Mr. Catteraliadeno means of getting the arms
he had in his possession, unless from the bushmsings they had either taken or
destroyed all the arms on the establishment; after bushrangers disappeared,
Pearson also was missed from the establishmenteamgined away some time.

By the Prisoner Pearson. - | was standing reahut when | first saw you; | had
said a considerable time before that, that if | &ag one to assist me | would take the
three bushrangers; but as | could see no sucH,rekeas obliged to fight my way
among them as well as | could; the man Cleary eésoe up, but he was intoxicated
and spoke loud, as if he and you wished Boyd, whe w the hut, to hear what | had
to say to you on the subject; Cleary went awaylamds glad of it, as | had no faith in
him; | began to suspect you of infidelity when yallowed a chance to escape you to
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bring Keyes down, who had his piece directed agamslife; | thought at first that
your requesting me not fire, was from an idea etpution, against putting myself in
Keyes' power, in the event of missing him, you hgva better command of the
position he maintained behind the cask.

The Prisoner Ball was defended by Mr. Sydneylsta, who proceeded to cross-
examine the witnesses: - the door of the hut inctwhihad confined Boyd in the
custody of Ball, was secured by means of a latdyy @oyd was not a powerful man,
he was a young man about the middle size; he was gnto the custody of Ball at
his (Ball's) request; there was no great difficuttyrolding him in consequence of his
being in his skin, as he had his trowsers on, bigkvhe could have been held; there
were other persons present when my observationsicmicated subsequently to the
bushrangers, were expressed, who had an opporwinggnveying them as well as
Ball, certainly there was nothing remarkable in|Basaying that he bushrangers
would in all likelihood be down, as it was a matvéigeneral report, that they were in
the neighbourhood; my suspicion of Ball's agenciuigher strengthened by the fact
of their coming directly to my tent on their arria the establishment, and instantly
reiterating the observations before alluded tas itherefore evident that | was their
principal victim, and they must have derived theiformation as to which hut |
occupied, from some one connected with the estabkst;, in fact, from the
prisoners, Ball particularly; he might certainlyveadropped the certificate, said to
have taken by the bushrangers on the ground darsiguggle with Boyd to keep him
in the hut, but | do not believe it; he said he st an order also; the prisoner usually
kept his certificate in a tin case and could nadiy lose it without being aware of it;
| can scarcely suppose that he had deposited ther avith the certificate; he had
other money which was found on searching him, ansl likely that he would keep
the order with his other money; | believe it is alstor individuals to keep their
money in one plaae [sic], | do so; Ball said, whtem bushrangers were gone, that he
had found his certificate again, which he thoughtid lost.

By the Court. - On Boyd's first appearance he aaistol, which he threw on the
ground on my running up to him, and called for nyert do not know what become
of it afterwards.

WILLIAM BOWMAN . - | live at Bong Bong; | have a station at Mer@rat the
distance of about eight miles from that of Mr. €adt; | was there in December last; |
visited Mr. Shepherd on that occasion; | recollexteiving a communication from
Mr. Catteral, requesting me to go up there; | wasdordingly; | arrived there about
twelve o'clock; it was on a Sunday morning; on mgval | was informed of the
situation of Mr. Shepherd, whom | found lying irtemt; he appeared to be suffering
from several wounds which he had received in varjparts of his body; he was lying
on his clothes; | opened his shirt and saw seweoainds; his body was covered with
blood, he seemed to despair of life; his woundsiireqd immediate attention, as they
were blown by the flies and full of vermin, it bgimwarm weather; he appeared not to
have been washed, the blood was all over his &awtjn his hair and whiskers which
were clotted with it; his shirt was completely sated with blood; he appeared not to
have had the least attention paid to him whilsthat state; | saw the body of a
bushranger who had been shot; it was extendeccartait was cleanly washed and
shaved, and a clean sheet thrown over it; thantaite which might have been
reasonably paid to Mr. Shepherd, seemed to have dieected to the dead body of
the bushranger; | said as there was a probabilityro Shepherd's surviving, no time
should be lost in obtaining medical aid; | saidttfoa that purpose | would send my
covered cart immediately, which would preserve fiom the inconvenience of the
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heat of the sun; Mr. Catteral complained of the twanservants for that purpose,
having, as he said, none to spare; | obviated diitulty by a tender of my own
servants, and Mr. Catteral then furnished horses.

Cross-examined - | think it would have been pnidio remove the bloody shirt
from Mr. Shepherd, and to have washed him and ettis wounds; the blood being
suffered to remain about his wounds only encourdagedflies to swarm about his
person; his wounds were crawling with vermin; | édtiat if a surgeon could have
been obtained in a short period, it would be theemnaroper course to leave the
wounds in their original state, for the inspectaom treatment of the surgeon; but in a
case like that of Mr. Shepherd, the extreme warwitine weather at that season, and
the great distance to the nearest surgeon, nomg Imsiarer than Bong Bong, the
necessity of washing Mr. Shepherd's wounds, anaverg his bloody clothes, must
have been apparent to any man of ordinary obsenjatido not think it would have
been attended with danger to the life of Mr. Sheghe have done so; | do not think
that such a result could have been anticipated Hyyperson from a prompt and
careful attention; he seemed to have been whotijeoted.

GEORGE SMITH - | am attached to the Mounted Police; | hearof Shepherd
being shot; | was sent in pursuit of Joseph KeyesEdward Boyd; | traced them to
the Snowy River; on observing my approach theytoavards the river, and plunged
into it to gain the other side; Keyes succeedertassing; | fired at the other who was
swimming, and the ball took effect, as he madeuag# in the water; | saw nothing of
him afterwards; Keyes was taken in three days \aftets at Amos Crisp's cattle
station; he had the dagger now produced, buckledddis body, which he admitted
to have taken from Mr. Catteral's station; theyeavieoth armed when we surprised
them at the Snowy River, but on seeing us, thelydaiwn their arms and plunged into
the river; these are the arms produced.

Mr. Shepherd re-examined by the Court - Wherrdd@acame down he was armed
with a gun and sword similar to those now produdedlen subsequently from the
bushrangers; | cannot say they are the same; éJgethe sword was taken by them
from Mr. Ryrie's, when they plundered his statianhandful of slugs, thirteen in
number, taken from the body of Mr. Shepherd, wasdpced, which excited a
sensation of astonishment in the Court, which was/ded to excess.

Mr. MANNING , as Clerk of the Arraigns, produced the recorthefplea of Guilty
made by the prisoner Keyes, on his being arraignéd the prisoners Ball and
Pearson. This closed the case for the prosecution.

For the defence.

Mr. Joseph Catteral examined. - | reside atdPaatta; in December last | resided at
Menaroo: | remember the morning on which Mr. Shegheceived his wounds; |
saw the prisoner Ball on that occasion; | did res that he had a gun in his hand; |
am of opinion he had none; he went to the buslaraagparently for the purpose of
preventing him from firing; Mr. Shepherd commeneetiffling with the bushranger
outside the hut door, in which | was placed; | dat see Ball go to Mr. Shepherd to
assist him; when Mr. Shepherd fell | was orderedyafvom the hut; from the violent
and desperate conduct of the men | was much alaramedithought my own life was
in danger; | remained on the spot all the nextaay sent for Mr. Bowman,; | was not
able to assist Mr. Shepherd, or prevent the bugerarfrom using the violence they
did towards him; they left him for dead; | consielgérhe was dead when they went
away; any other person would have considered theesdlr. Shepherd's face was
washed when Mr. Bowman came up; it was certainlynaglect of Ball's that his
wounds were not washed.
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Cross-examined by the Attorney General. - Aftex bushrangers went away the
second time | missed Pearson, but | saw him agaashort time; he came down to
the hut where | was; | enquired where he had bban,received no satisfactory
answer; in fact he returned me no answer; he apgedar be intoxicated and went
away; he again returned and told me he had secbesgdroperty that was stolen; |
understood him to mean that he had got posses$idnby some means, and had
brought it back; I did not see him return the prtyd heard that it was returned from
some of the servants, and also from himself; tleatgr part of the property taken was
returned; Pearson remained in the establishmedtdimhhis duty as usual, until taken
by the Police; I recollect when Mr. Shepherd campedauthe hut and asked me why |
did not assist him; Keyes came down upon us; | it see Pearson at any time
armed; Boyd was armed when | saw him; | did notreee he got his arms.

Attorney General. - There were eight men, itegpp, on the station at the time the
bushrangers appeared; is it not rather unaccoenthak you, well furnished with
arms, suffered two men to rob your establishmentl seat Mr. Shepherd in the
manner they did? Allow me to ask you, was notpitperty, for which Mr. Shepherd
risked so much personal danger to defend, solalysy@and in which he was not at all
interested as regarded himself?

Witness. - The bushrangers desired me to go;awaybeing in a capacity to resist
their command, | was obliged to comply; | went loehthe hut; Mrs. Catteral was at
the establishment at the time and was thrown inth & state of alarm, that she stood
in need of my particular attention; | could notve&her under such circumstances; |
saw the last shot fired; they ordered me to bela&n't say Ball followed them when
they went away, he left the hut a few minutes aftexy did; | did not see Mr.
Shepherd after they went away; | thought of sendlregservants down to bring his
body up conceiving him to be dead; | was abouttsad when | saw him walking up
towards the huts; he did not lie there after thesHBangers left, more than ten
minutes; he was desperately wounded; but was aldpdak; after he was moved to
the tent the wounds that were visible were washadjcularly those about his face; |
did not remove his clothes from the other woundd, thought it might be dangerous
to interfere with them until a Surgeon inspecteenthwho could render immediate
Medical assistance; | saw the bushranger that thatslgng in the stock yard; he was
washed and laid out when | saw him; | believe bylhfellow servant of his named
EDWARD WILLIAMS , who is now in my employ; | found my servants @ilink
after the departure of the bushrangers; | was nméak that Pearson was found asleep
with arms in his possession at some distance floamestablishment by one of the
Mounted Police; | saw Boyd go to attack Mr. Shepheith a musket in his hand; he
might have got it in the hut for aught | know t@ ttontrary; | cannot say that | am a
good deal interested for the prisoners at thethay, being my servants. | went to see
them on my arrival in Sydney; | did not go to Mhepherd's lodging's to enquire
after his health; | was not aware he was in Sydmedid not employ Counsel to
defend the prisoner.

Juror. - Did you at any time previously to th#aek of the bushrangers tell Mr.
Shepherd, that if they did come he might fightut by himself, for he would have no
help from you?

Witness. - | never made any such observations.

Re-examined by Mr. Stephen. - It was dark wheytcame the preceding night;
there had been rumours some time previously of tieng about the neighbourhood;
it was expected that they would act desperately,lavas apprehensive of having but
a bad chance with them if surprised; | should hisikka man so well prepared to meet
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them without arms as if he were armed; the slightesvement in such a situation,
and under such circumstances, is of course attenidledonsiderable risk.

This was the only evidence offered for the deéen

His Honor before proceeding to put the case hie fury, remarked most
emphatically that of all the cases that had be@sgnted to his conderation in his
judicial experience, so remarkable an existenaaof and determined bravery as had
displayed itself in Mr. Shepherd, he had never éhundeed it equalled, if it did not
surpass anything he had ever heard of or readoof; His life was preserved under
these most extraordinary circumstances of attaoihy & quantity of metal as he then
held in his hand having been lodged in variousspafthis body, one single piece of
which being sufficient to destroy life if lodged @nvital part, was altogether beyond
human comprehension, and could only be attributethé interposition of Divine
Providence. In deliberately recapitulating thedewice, he thought the case against
Ball appeared to be in a legal sense very slight; ibwould be matter for the
consideration of the Jury, how far the escape ofdBaut of the hands of Ball, taken
in conjunction with the expressions, “"by God gigou shoot him, | will shoot you,"
he being at the time without arms, serves to ifferttim with the acts of the
bushrangers. How Boyd did effect his escape, didappear; the question for their
consideration was, did Ball release him for theppse of enabling him to assist in the
attack on Shepherd? unless they could arrive atcbrclusion, His Honor was of
opinion that the prisoner Ball must be acquittedhef charge of aiding and abetting;
there was no proof offered that he had been inahatommunication with the
bushrangers, although some expressions were ustgtimywhich had been made by
the prosecutor in the presence of Ball and othesgms. Against the prisoner,
Pearson, the case stood much clearer; it was deeee, that after the attack by the
bushranger, Keys, Pearson appeared with arms; ydscthne prosecutor was about to
secure Keys, he delivered up to Boyd, who fired] sinot the prosecutor, wounding
him in the eye; how Pearson got the arms, was @maf conjecture; it was in
evidence, that all the arms had been destroyedmwied away by the bushrangers,
and therefore Pearson could not have got possesbtba arms, unless by immediate
communication with the bushrangers; that was a ma&fgoint for their consideration;
how did Pearson get the arms, or for what purpese?it to assist the prosecutor or
to encourage the bushrangers in this attack; wesemords don't fire sir," to be
taken as a command from Pearson, or were they spaker prudent suggestion of
caution against he consequences of missing his dirom the evidence of Mr.
Gatteral, the prisoner, Pearson, recovered pathefproperty; was his apparent
friendship for the bushrangers in following thenmeafthe robbery, the result of a
meditated connexion with them, or did it arise frafjudicious policy on his part, for
the purpose of recovering from them the propertgisinaster.

The Jury retired for some time, when His Horemtdor the foreman, and enquired
if they were likely to arrive at a decision with&n short period; if not, he would
adjourn the Court until seven o'clock, as he felréquired a short relaxation after so
long a case; he did not wish to hurry them, buhé&y were not likely to agree, he
would meet them again at seven o'clock. The foreafeserved, that he thought their
deliberations were likely to occupy some time, &lislHonor ordered the Court to be
adjourned until seven o'clock. A little after sewvide Jury returned into Court, His
Honor being in attendance, and pronounced the nersd?earson, Guilty; Ball, Not
Guilty.

This gmazing story was also told in the Australian, 8 May 1835. After pleading guilty, Keys
was remanded for sentence: Sydney Herald, 7 May 1835. Some bushrangers were killed in
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the bush. See Australian, 2 January 1835, graphically reporting the deaths of the Macdonald
gang, some of whom were killed by Aborigines.

On aiding and abetting, see also R. v. Rizley and Hayes, 1831, Dowling, Select Cases,
Archives Office of N.S.W., 2/3466, p. 60: “Where a prisoner was indicted as being present
aiding and abetting another for discharging a loaded pistol & wounding a constable, and it
appeared that the prisoner was at the time in the Custody of another Constable but in sight of
the transaction Held that he could not be convicted."

[*] Keys and Pearson were sentenced to death: Sydeeald, 18 May 1835; Sydney
Gazette, 19 May 1835.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 12/05/1835
Supreme Court of New South Wales
Forbes C.J., 8 May 1835
Friday. - Before his honor the Chief Justice andlQury.
PATRICK KILMARTIN  was charged with the wilful murder odAMES
HAMILTON on the Botany-road, on Friday the 24th of Aprdtla

WILLIAM CHRISTIE , wardsman in the police, knew late James Hamiteaw
him last on 24th April, about 11 o'clock dead oa Botany-road, he had a bruise on
the left side of the neck, apparently by strangohator the mark of a knee - the body
was naked, except a pair of socks on the feebsérwved a long cut on the belly and a
cut on the penis; | was ordered to take the prisoneharge; | know prisoner, he was
an assigned servant to Mr. W. Dowling; he was reggbas a runaway; | apprehended
him in Denman's booth on the Botany road; the baw#is about 50 chains from
where | saw the body next day; when | apprehentdedptisoner he had on a blue
jacket and waistcoat, which | never saw upon hiriofee | took a bundle from him,
after sending him in charge to Sydney | sent fon back again to Duncan's booth,
thinking he had robbed some one; | made him pa@ilhisfjacket and waistcoat, having
some knowledge of the jacket and waistcoat, | askedhow he came by them, he
said they were his own; | did not take the hat Wwhprisoner had on until the
following morning, Friday; J. S. Hamilton was weitt in the lining of the hat; the hat
produced is the same prisoner had on; | knew tisomer well, and he knew me;
upon finding these clothes, | thought it best todstor deceased's wife; when | took
the prisoner he had a bundle of clothes with hientdid me upon asking him, that he
was bound for the bush; | knew Hamilton wore a @akuch like this; | knew it
because it was a coat cut down jacket; 1 pair tosysl pair drawers, 1 pair boots, 1
shirt, 1 waistcoat, were tied in the bundle; | téaknm his person 1 black handkerchief
and pad, jacket and waistcoat; | sent for Mrs. Hamion Friday 24th, she came; |
asked her where her husband was, she said sheohagen him since Wednesday
22d; | asked her if she would know any of her hasbaclothes, she recognised all
the articles except 1 waistcoat, handkerchief, @eda knife, and cross barred
handkerchief in which the clothes were tied; | tdb& knife from prisoner's pocket;
the case knife produced was given up to me by awiay follows Joe Love, a blind
man about the town, there was blood upon it, aeshfivhen delivered up to me.

Cross-examined by prisoner. You told me whapprehended you, the clothes
were your own, | was first up to you, and appreleehgou.

By a jury. The clothes fitted prisoner veryhtig

SARAH HAMILTON , widow of James Hamilton, saw my deceased husband
Wednesday, the 22d last, he was going to the rhéesw the dress he had on there;
the jacket, waistcoat, trowsers, drawers shirtamat boots were his, on which he was
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dressed on Wednesday; | saw my husband dead wheurthsat upon him; | did not
know prisoner.

JAMES STEWART. | am a surgeon; | was called to examine a badthe 25th
April, by the Botany-road; deceased's name was kamil found the body naked
except a pair of socks; | observed a mark of inpmyleft side of neck, and on the left
jaw, appeared to have caused by pressure by soawy bedy on those parts; there
was a wound in the abdomen 6 inches in depth, g breadth; 1%z inches depth,
sufficient to cause death, but not immediate; leosd an injury in the private
member, apparently as if an attempt had been noaslever it from the body; | am of
opinion that strangulation was the cause of demtl, that the wounds were inflicted
before vitality had ceased; | did not open the heagkamine the brain; | consider the
injury on the neck quite sufficient to cause strdagon; the pressure on the neck
caused respiration to be intercepted; the knifelpced would inflict such wounds as
| saw on deceased; the deceased certainly camevioyeat death; the pressure of a
strong man might produce that death.

JOHN BROWN - | keep the Edinburgh Castle, corner of Bathiireet [sic]; | had
a booth on the Race Course, during the Sydney race2d April; 1 knew the
deceased, James Hamilton, in my booth on 23d Aptile evening, the prisoner was
with him; | saw them drinking together, Hamiltondhaeen drinking, prisoner called
for the liquor, they left my booth together, abdub'clock in the evening, prisoner
proposed going, deceased rather wished to stessgmer him to go, and they went in
company, they did not say where they were goingrigposed they were going to
Sydney; the booth was about 3 miles from Sydneigoper was dressed in a blue
shirt and no jacket; and | think a straw or cabbiage hat, not a black hat; deceased
had on a blue jacket and black hat; after theynfsftoooth, | did not see the deceased;
on the following morning | heard of his death.

Cross-examined by prisoner - When you askedfgill of rum, | was near to you
and barefaced you; afterwards you pressed me ardkfed my boy to give it to you;
| did not see you give deceased any rum.

Cross-examined by a Juror - | am positive it wasue shirt prisoner had on; they
did not remain in the booth more than half an hour.

RICHARD CAINBURN - | am a constable in the Sydney police; | gavestable
Christy information about bringing the deceasedybofiHamilton; | saw about 10
o'clock, on Friday morning, on one side of the BgtBay; it was naked, except a pair
of socks; when | found it; | covered it with bushes

JOHN LOVE. | was withANDREW GOODWIN on the morning we saw the
dead body; it was 7 fathoms from the road, Goodwumd a knife, he gave it to me, |
gave it to my brother who gave it to a constalile; knife produced is that found by
Goodwin.

GEORGE LOVE [?]. | was with my brother J. Goodwin when we sawead
body; Goodwin found a knife, this is the knife,dvg to constable Armstrong.

This closed the case for prosecution.

Prisoner in defence. Had no way of getting ansel; | was unfortunate to find the
clothes mentioned; | tied them up in a bundle.

Ch. J. in summoning up, remarked that in thisecathe evidence is entirely
circumstantial, but expressed his opinion thaturmstantial evidence where it lead
but to one conclusion is the strongest of evidence.

Verdict Guilty. Ordered for execution on Monday.

See also Sydney Gazette, 9 May 1835. Kilmartin was hanged on 11 May 1835: Sydney
Gazette, 12 May 1835; he was a Roman Catholic, about 25 years old. In this, as in many
other murder cases in New South Wales during the period in office of Forbes C.J., the trial
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was held on a Friday and the prisoner condemned to die on the following Monday. This was
consistent with the provisions of a 1752 statute (25 Geo. Ill c. 37, An Act for Better Preventing
the Horrid Crime of Murder). By s. 1 of that Act, all persons convicted of murder were to be
executed on the next day but one after sentence was passed, unless that day were a Sunday,
in which case the execution was to be held on the Monday. By holding the trials on a Friday,
judges gave the condemned prisoners an extra day to prepare themselves for death.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 06/08/1835

Supreme Court of New South Wales

Burton J., 3 August 1835

THE WORKINGS OF THE JURY SYSTEM. [*]

Monday. - The criminal department of this court ecoemced its proceedings this
morning; the calendar exhibits one hundred and tywvsix cases of crime for trial.
Before his Honor Mr. Justice Burton, and a civilyju

PATRICK CASSIDY and WILLIAM BAGLEY , stood indicted for assaulting
HUGH McINTYRE , with intent to do him some grievous bodily haatl Maitland,
on the 28th of April last. It appeared that thegecutor was overseer of the chain
gang to which the prisoners were attached, and erapdoyed in the quarries. On the
day laid in the indictment, as he entered the gesrthe two prisoners, each having a
pick handle in his hand, struck him violently abaé head, which knocked him
down; the blows came from behind; when on the gdoune saw the prisoners near
him with the bludgeons in their hands; there haenbeo previous quarrel with the
men,; the assault was wanton and unprovoked; prtmekbad only had charge of the
gang nine days when the assault took place.

A corporal and private of the 4th Regiment, artydat the quarries, had their
attention called to the circumstance by the crieth® prosecutor; he was then on the
ground and the prisoners were near him, with teldgons in their hands; when the
prosecutor gave the alarm by his cries, the renesiotithe gang ran towards the spot;
the corporal's impression was, that they were gtwrjgin the men who had made the
assault; he desired them to stand back or he win@dupon them; they did not
approach; the distance from which he first sawrtte was about twenty-five rods;
he could not at that distance recognise the prispoa arriving at the place where the
overseer lay, they found him bleeding profuselynfra wound in his temple; the
prisoners who were near the spot were securedih@ngrosecutor was conveyed to
the hospital.

Dr. BROOKS, in charge of the hospital at Maitland, remembehedday on which
the prosecutor was brought to the hospital in test&insensibility; he had a severe
wound on the left side of the forehead above thepte, of about an inch in length; he
seemed to have had other blows in various parteeobody; he was considered in
danger for three days after being received; it @ssertained that no fracture had
taken place.

A witness was now put in the box who was in ¢lamg, under sentence for nine
months, at the time the assault took place, butletidat on the 9th May.

GEORGE LANG examined, remembered the 28th April; was at warthe same
part of the quarry as the prisoners when the oeensas assaulted; saw him lying on
the ground, but did not see the blows struck; didsee by whom; the prisoners were
near him when the corporal ran towards them argbsth Cassidy with his bayonet;
Cassidy threw up his hands and told him he surmexlevitness told the corporal not
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to ill use the prisoners, as they surrenderedgetihaare a good many men working in
the same part of the quarry at the time.

By the Court. - Did not know the reason of thesalt; heard no conversation
amongst the men as to who should commit the asssalt no lots drawn; the
overseer was not a favorite among the men; he bad im the habit of taking a good
many men to court; does not think he took the pess to court; he had been there
but nine days in charge of the gang.

By the prisoners Cassidy. - He frequently toaarto court whether right or wrong.
JOHN STEPHENS, also attached to the chain gang at the periodkespo the
same effect; saw the assistant overseer standiagoank above Bagley's head with a
large stone in his hands, which he was about watton him, when witness desired
him to desist, saying it was a shame when the naanskirrendered; for this he was
taken to Court, and received on hundred lashess y#as not strictly correct; the
witness having used mutinous expressions on theastm, was taken before the
Magistrates, and sentenced to twenty-five lasheshaving told a lie in his defence
to the Magistrates, in which he persisted, tendimgcast an imputation of the

overseer, he was sentenced to an additional sefigatiashes.]

His Honor, in putting the case to the Juryhie first place directed their attention to
the evidence, as to how far it fixed the charge iaithe indictment on the prisoners at
the bar; if they could arrive at the conclusioratttine blows had been inflicted by the
prisoners, they would consider, taking all the wnstances into their view, whether,
in the event of the death of the prosecutor, it kdiave amounted to murder; on this
point he would direct them, that the evidence f@gtablished that fact; there was a
total absence of any of those circumstances wiieHaw views as a justification or
mitigation of the crime of murder; that the progecudid not die of the wounds so
inflicted, offered nothing in extenuation of theilgof the prisoners; for the law held,
that though the completion of the offence was pmeae by the interposition of a
superintending Providence, still they stood indhene situation, as to moral guilt; the
character of the offence then depended on the @eragion, whether the crime could
be viewed as one of murder if the prosecutor had;dhe law presumed the animus
in the act; what was the intention of a man whoktaoloaded pistol and fired at
another; he who with a knife or other deadly instemt plunged into the body of a
fellow creature, or with a heavy bludgeon inflictacblow on his head; these were
instruments having a tendency to destroy life; thaty sometimes fail to do so is
dependent on the will of Divine Providence. Thé&imation charged one of the
prisoners as being present, aiding and abettingtHeulaw viewed them as equally
guilty of the offence. His Honor observed thatnfr the mystery in which the cause
of the assault appeared to be involved, he feluged to put a question to the
witnesses for the defence, which had been answerdte negative; the prosecutor
had rendered himself obnoxious to the gang by lgataken them before the
magistrates for offences for which they receivediglument; yet it did not appear that
the prisoners had been of the number, the ideeeftre, readily suggested itself that
a conspiracy had taken place, in which it was gedrthat the prisoners should inflict
the assault, but there was no proof before therthab effect; the act still stood
unexplained, the witnesses for the defence who aework in the part of the quarry
where the assault took place, deny having seerblthes struck, but it appeared
scarcely possible that a circumstance of that patauld have occurred without
having been seen by the whole of the party. Hiaddeoecapitulated the evidence and
left the case to the jury, who retired for abouthaur, and returned a verdict of
Guilty, and the prisoners were remanded. [Cassity Bagley were sentenced to
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death on 19 August 1835: Australian, 25 August 18&rton, Notes of Criminal
Cases, State Records of New South Wales, 2/2419,180 p. 113. They were
executed: Australian, 4 September 1835.]

See also Sydney Gazette, 4 August 1835. For ttes d the trial judge, see Burton,
Notes of Criminal Cases, State Records of New SWidles, 2/2419, vol. 18, p. 100:
both prisoners were ““bond," that is convictshattime of the offence.

For another case of assault by a member of a dag, see R. v. Gibbons, Sydney
Herald, 12 November 1835; and see Sydney HeraldN@&mber 1835; Australian,
24 November 1835; Sydney Gazette, 26 November 183Be also R. v. Daley,
Sydney Herald, 12 and 23 November 1835; Sydney t@aZd) November 1835.

[*] This title may be related to the Sydney Herald's editorial on 30 July 1835, where it berated
Governor Bourke and Forbes C.J. for their advocacy of ““Convict Juries." The Herald's fierce
opposition to emancipist rights, and with it, to Forbes C.J., was becoming apparent. See also
Sydney Herald, 30 July and 24 August 1835; Australian, 28 August 1834 (on juries as judges
of both fact and law); Sydney Herald, 9 November 1835 (letter to editor); Australian, 5 May
1835; Sydney Herald, 7 May 1835.

This case was tried before a civil jury: Sydney Gazette, 4 August 1835.

On 21 June 1835, Governor Bourke wrote to the Secretary of State about the problems of jury
trials in criminal cases: he was seeking a response to his request for instructions on the
subject. He had found it necessary to renew the 1833 Jury Act due to the lack of guidance
from London. The question whether emancipists could sit on jury was dividing the colony,
Bourke said. The Legislative Council was opposed to it, but it was dominated by what he
called the Emigrant Party (that is, the exclusives). The Council agreed to a renewal of the
previous Act, however, pending instructions. Bourke said that he still favoured jury trial, as
did the great majority of the people. If the Council refused to allow emancipists to sit on the
juries, he said, it would be better to revert to military juries until ~a Legislative Body,
representing more fully the opinions of the People, shall be in readiness to decide the
guestion". Source: Historical Records of Australia, Series 1, Vol. 17, pp 741-742. Glenelg
wrote to Bourke on 10 December 1835, explaining that the delay was because the colony's
imperial Act for the administration of justice was under consideration: in the meantime, he
approved of the renewal: Historical Records of Australia, Series 1, Vol. 18, pp 226-227. On
the draft bill for a new constitution, see Bourke to Glenelg, 26 December 1835, Historical
Records of Australia, Series 1, Vol. 18, pp 246-250, and see pp 286-289. For the views of
Forbes C.J., expressed after he returned to England in 1836, see Forbes Papers, Mitchell
Library, A 745 (Petitions and Reports). The latter includes his history of the legal change to
trial by jury in the colony.

On civil juries in criminal cases, see also Australian, 24 February 1834; 15 March 1834
(twice). Viscount Goderich told Governor Darling, in a despatch dated 29 March 1831that it
was not yet the time to introduce civil juries in criminal cases; he agreed with Darling on the
point (Historical Records of Australia, Series 1, Vol. 16p. 223). The first civil jury in a criminal
case was in November 1833: Australian, 18 November 1833.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 13/08/1835

Supreme Court of New South Wales

Forbes C.J., 7 August 1835

WILLIAM VARNEY stood indicted for the wilful murder G3HOMAS HUGHES,

at Windsor, on the 1st July last, by striking himtbe head with a spade. It appeared
that the prisoner and the deceased were in thé&cses Mr. FITZ , at Windsor, and
as the day laid in the indictment, the deceasethbdxeen sent on a message returned
in a state of intoxication and was very quarrelsoafier being in the kitchen a short
time, some words occurred between the prisonettt@ndeceased, when the prisoner
ran into the yard, brought a spade into the kitched made several blows at the
deceased, which were warded off by the interpasitiba third person, a stranger to
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the house, the prisoner leaned on the spade foe som without speaking, when the
mediator thinking quiet was restored, turned hisklban the prisoner, and was about
to leave the room, when he heard a blow given,taming his head saw the deceased
lying on the ground with the blood flowing from aownd on his head, apparently
inflicted by the spade; the head of the deceaseddmassed and he was put to bed,
where he languished until the 6th ultimo, when las wemoved to the Hospital where
he died on the following day. The Jury found thiegner Guilty of Manslaughter.
[Compare this verdict with that in R. v. Collins83b, heard on the same day. For
another case of manslaughter where the originalgehaas murder, see R. v. Dorr,
Sydney Herald, 4 May 1835; Australian, 5 May 1835.]
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Division of Law Macquarie University

SYDNEY HERALD, 13/08/1835

Supreme Court of New South Wales

Forbes C.J., 7 August 1835

Friday - Before His Honor the Chief Justice andial Qury.

SAMUEL COLLINS , a native of the Colony, stood indicted for théfuvimurder of
JAMES HILLAS , at the Murrumbidgee River, on the 3rd March l&ast,shooting
him with a pistol loaded with powder and ball, whiaflicted a mortal wound on the
body of the said James Hillas, of which he instadied. The prisoner pleaded Not
Guilty. Mr. Wentworth was retained by the relatv& the deceased on behalf of the
prosecution; and in an impassionate address tduhe detailed the circumstance of
the melancholy case, as it would be laid beforenthe evidence; observing, that
painful as was the duty which devolved upon thdraytwould find no alternative but
to pronounce the unhappy prisoner guilty of theadfel crime of Wilful Murder.
The following witnesses for the prosecution weenthalled.

JOHN PURCELL. - | remember the 3rd March, the day on which Mitlas lost
his life; | was then in the service of the deceasmud resided with him at the
Murrumbidgee; on the evening in question, a fewutes after tea, it being then
between eight and nine o'clock, the dogs suddesdpaiv to bark; there was no person
present but the deceased, Mrs. Collins the prisonéfe, and myself; | got up on
hearing the dogs, and went to the door, where | meisby the prisoner, who had a
pistol in his hand; | said ““hello Sam," and put hand upon his shoulder, he told me
to stand back; the deceased was sitting near theata rose up to shut it, when the
prisoner fired; the bullet entered the body of dleeeased who exclaimed, putting his
hand on his breast "Oh, my God | am shot," he wewards the bed, and almost
immediately expired; | stayed by him until | sawnhdie, | then went out to ascertain
how many persons there were, when | saw the prisstamding at the distance of
about 30 yards in front of the hut, he had a bbaseelled pistol in his hand; as soon
as he saw me, he pushed towards me, and | beimghagsive that he wanted to take
my life also, | ran away as fast as | could anddreafter me; the river crossed the
direction in which | ran, and having no alternatteesave my life, | plunged in, at a
great risk of drowning, as the river in that places very deep, about four or five rods
wide, and | could not swim; | was too much agitatsdthe fear of being shot to
consider the danger of crossing the river, at pete, though the risk | ran of being
drowned was as great as that of being shot, | fadime to look for a suitable
crossing place; | got over the river somehow oratier, | was so frightened | cannot
tell how; I did not see the prisoner follow meahras fast as | could without looking
behind me to Mr. Thorn's station, which is aboud twiles from Mr. Hillas's hut; |
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found four or five men there who were strangers, gawve the alarm of the murder of
Mr. Hillas, they took two muskets and accompaniedback towards Mr. Hillas's; we
had not got above a quarter of a mile from Thowntien we met the prisoner coming
towards us with the pistol in his hand, the meielahim but he made no answer, but
rushed towards us presenting his pistol, one ofntke fired; the ball struck him in
the breast and he fell, | then ran up to him agpen the ground, and took the pistol
out of his hand; it was then loaded, and appeaseifi ia had been snapped as the
hammer was down and the priming was on of the pamas loaded with ball, two
charges; don't know when the pistol was snappt him in custody and gave him
up at Goulburn; | had no conversation with himasvhere he got the pistol, | never
saw it before; there was some mention made ofédngng got it at Mr. Rose's, but |
cannot swear it was the prisoner who said so; tistarte from Rose's to the
residence of the prisoner is about twenty seveaanil5 from Rose's to Hillas's, and
about 12 miles from Hillas's to the prisoners, &iel $ie had come from Shelley's and
Mr. Rose's that day, in a conversation | had with dn the way to Goulburn.

Cross examined. - The dogs barked and | wenih¢odoor and met the prisoner
coming in, | knew who he was; | did not tell thecdased that ~"Collins was coming,"
| only spoke one word “"hello Sam," the deceaséddndt tell me to keep him out, he
never opened his lips about it, at that time, noytlaing to that effect; it was not in
consequence of such directions, and my effort tohgm out that he presented his
pistol, I did not see him until my head was agaimstbreast at the door; from the
time the dogs first barked until the deceased wax svo minutes had scarcely
elapsed; | did not attempt to push him back betilogepistol was presented.

Mr. WENTWORTH . - | would ask what that has to do with the cdkere is no
apparent relevancy whatever.

Mr. S. STEPHEN - A great deal to do with it, | wish to shew thary, that it was
on consequence of the expressed determinatioresé tharties to oppose by force his
attempt to recover possession of his wife, thaad®imed an appearance of hostility.

Cross-examination continued. - | don't know ttateased knew who was there
when | said, "hello Sam;" there are other ~"Samghé Country besides him; | don't
know any more of that name in the neighbourhoodijdl not use the expression
““don't shoot me," the deceased got up from wherevds sitting, for the purpose of
shutting the door, which he was in the act of domth his left hand when he was
shot; the prisoner's wife had been in the habgaig backwards and forwards to the
deceased, for about two months before the trawosatbiok place; the prisoner is a
stockman to Mr. Jobbins, and lived about fifteerlemifrom the residence of the
deceased, he had the care of a good many cattldebmight have looked over the
whole in twenty-four hours; | am not aware that Mobbins is in the habit of
purchasing lean cattle and driving them to hisfarrthe purpose of fattening them, |
was never employed by the deceased to go to Gohint in his absence, and bring
Mrs. Collins to the deceased; | was never askeddogased to do so; | never returned
in company with her to Mr. Hillas, | was never sewith her; | was at Mr. Hillas's
when she came there, she was brought by the stockmaas once married, it is
nothing to me what a man does with another marfis, w0 he does not touch mine;
the first time the prisoner came to the hut onftts occasion of his wife's absence
from him, he came in a great passion; | don't kriba&t he went to the station the
second time to look for his wife, he told me seeaftards when my prisoner; on the
first occasion, he saw his wife, and took her hevite him, he put his arms round her
neck and kissed her, saying, that if she would gmérand be a good woman, he
would never upbraid her with what had happenedvaheat with him and Mr. Hillas



New South Wales Inquests, 1835; 24/03/08

accompanied them out of my view; they went the shoad through the bush, a
person may be seen at the distance of a quartenolie from the hut, the dogs might
not see a person approaching, if he came ““omideks' he called at the hut a second
time in search of his wife, and asked Mr. Hillaslife was there; Mr. Hillas said she
was not; he then said that if he saw his wife théreugh Mr. Hillas was a stronger
man than he, he would have blood; | never heard Kddlins say, if Collins came
there, there would be bad doings; | saw Collindnaittow of Mr. Hillas's bearing his
brand; | don't know under what circumstances hepgassession of that cow, | don't
know whether he bought it from Mr. Hillas or nogldn't know that Mr. Hillas made
him a present of the cow; | never saw her bringtleing with her but her own
cloathes [sic]; | don't know whether the prisoneyssed the river in following me or
not; | can't say whether his clothes were wet, hghtmhave crossed at a shallow
place; if he crossed where | did he was well wetwas in the neighbourhood by
Thorns nearly as soon as | was.

By a Juror. - Mrs. Collins employed herself at. Millas's principally in washing
and repairing her own clothes; | slept in the letchthere is only another room
besides the kitchen in which Mr. Hillas slept, theras but one bed in the room, Mrs.
Collins also slept there.

JOHN RYAN examined. - | am an assigned servant to ®EORGE SHELLY , |
can't say what distance Mr. Shelly's station isnfrthe prisoner's residence, our
station being beyond the boundaries of the Colove,have no correct method of
ascertaining distances; | would say as near an foass, seven or eight miles; | have
seen the prisoner before, he stopped one nightirastation; | remember hearing of
Mr. Hillas being shot, | cannot say it was on tleme day on which | saw the
prisoner, it was somewhere about the same timeahee to my hut to deliver me a
pound of tea and a new pipe, | induced him to &kae dinner, and | put the kettle
on and prepared some tea; | had some conversaitiorhim about his wife, he told
me he was going to Hillas's to bring her home;uspected she had been with a man
named McDonald, but he had ascertained that hemistaken; he expressed himself
certain that she was at Hillas's as he had dedogednce before; he said he would be
a laughing stock for the country no longer; Hillzesd been going round the country
singing songs about him and holding him up to ttlicand threatening that if he ever
found him about his place he would knock his d-ddheff; | told him that | would
not be annoyed with such a worthless woman; butltheuld report her conduct to
Government and have her sent to the Factory [*$did he had reported her to the
Bench of Magistrates at Yass Plains, but nobody eeat to look after her; and as he
had heard of a plot between the deceased and Igat tim transported at the first
convenient opportunity, he though he might was Veaé his life in an attempt to get
his wife for the purpose of returning her to Goveemt, as to have it sworn away by
perjury; he understood that the plan proposed,vémdh was speedily to be carried
into execution was to obtain some person's cditkad them in his name, drive them
into his herd, and then give an information agaimst, and thus, by getting him
transported for cattle stealing, put him out ofitiveay for the remainder of his life;
he seemed very much distracted in his mind, anthenmidst of the most serious
conversation would frequently jump up and danca frantic manner about the room,
and distressed me to sing the song which the deddwsl set going about the country
concerning the infidelity of his wife; | told himdould not sing it, and that | had never
heard it, he would not believe me, and commencedirgy a verse of it himself,
which ran thus -

When Sam went home and found his wife gone,
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He mounted a horse, and off he did ride,

It was funny to see how he scampered along

With Jobbins's butter knife slung by his side;

Across the plains he did caper and quiver,

And swore he'd surprise all the lads on the river.

In concluding the song, he said he expected tagktd good beating when he got
there, as all hands would “pitch into him; he kréhat a man called "Red Jim"
would be there, and would assist Hillas in beatiing; he pulled a pistol out of his
pocket and said he would ““bounce" them with thatit was good for nothing else; he
would put no confidence in it, but would cut a ldedn on the way which would
enable him to defend himself against them; | dendw where he got the pistol; |
have not been long resident at that part of thenttguhe said he once expected that
Hillas would be the last man in the country who Vdagerve him in that manner as he
had rendered him many services, had supplied hiimpvovisions for three months at
a time, and had even lent him money out of his poakich had never been repaid;
that his wife - the most cruel of women, he hadegiver the most satisfactory proofs
of his love for her by having frequently risked kife in crossing the river when the
torrent was raging by floods, for the purpose aicpring comforts for her; he felt he
had not merited the cruel treatment to which he lieeh subjected, and would put an
end to it; he stopped at the hut three or four siotiwvas after the conversation that |
heard that Hillas was shot and buried; it was regabthat a person named Swindells
had lent him the pistol; when | found he was intemtgoing there, | told him that it
might prevent their molesting him if he had an t@tter about him which he might
produce as an order from the Magistrates at Yadsleer her up; he left my hut, and
| did not see him again until the present time.

Cross-examined. - | understood that the pristwaelr forced McDonald's hut in his
search for his wife; | had heard Mr. Hillas singthg song mentioned by the prisoner
six or seven days before that time; | believe itsvwemmposed by a man called
“"Gundigy Bobby"' the prisoner appeared to consider his life inggairin attempting
to get his wife back; he did not seem to be in gssien of his senses; he frequently
appeared to forget that there was victuals befaere &nd jumped about as if he had
suddenly lost his reason.

By the Court. - He did not appear to be intotada his conduct was not like that of
a man who had been drinking.

Mr. Stephen wished that the first witness mightcalled, as he had an important
question to put to him which had escaped his menmonys cross-examination.

His Honor said that it was rather travelling @ditthe rule of evidence; he might,
however, put it through the Court.

Mr. Wentworth observed that although extremelggular, he had no objection to
the question being put, the case being one whietatl the life of an individual, he
would not deprive him of the benefit of the questio

Purcell. - Was never punished, neither in tloisntry nor any where else for perjury
of prevarication, | was flogged for being of an tete temper, and not submitting to
the orders of my master.

HENRY STUCKEY . - | reside at the Murrimbidgee, distant aboutrtiyemiles
from where Mr. Hillas was shot, one of Mr. Thorm®&n came to my house and
informed me of the circumstance of Mr. Hillas's ttheand wished me to go down,
and | did so; | saw the deceased lying dead, thekéeper and the prisoner's wife
were present; | examined the body and found thé Hzal entered below the left
breast, and had passed through the back, wheeen@ined being perceivable under
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the skin; the body was washed, a grave was dugt aas$ buried; | am not a medical

man, but | have no doubt that the wound | saw Wascause of his death; there was
no Inquest held on the body; | examined orally, ibekeeper and the prisoner's wife
on the subject; the station is 60 or 70 miles fiéass, and 130 or 140 from Goulburn;

| do not know the reason why no Inquest was hefih hot think it was because it

was considered too far; it became necessary to thee body as it was becoming

offensive.

Cross-examined. - | had known the prisoner @slibut two years, and always
considered him a quiet harmless good sort of mdavke heard the deceased sing a
song which held the prisoner up to ridicule asekold.

This was the case for the prosecution.

The prisoner offered no defence, and the folhgwwitnesses were examined.

REUBEN HANNAM . - | have known the prisoner thirteen or fourtgears, he
resided a considerable time near the Brick-yarVablloomoolloo, at which | was
the Principal Overseer; | always considered himeacpable, harmless man; | am
acquainted with all his family, and have found thelirio be quiet, peaceable persons;
he is a native of the Colony.

JOHN PRESTON. - | knew the decease Mr. Hillas, | lived at thespner's hut
when deceased went up there; he complained of ldeimbile at Jobbin's station; the
prisoner was stockkeeper there; a man called "Jrad used to take the cattle away
to a distant part, and then tell the prisoner tleahad seen them going astray; he was
frequently absent on this account, at which times.Nollins slept with the deceased,;
his bed used to be put before the fire to makehimk the had slept there; she told me
on one occasion that if | reported to her husbamhang | saw, that she would swear
a rape against me.

Cross-examined. - | was not living there whenedsed was shot, nor am 1 living
there now.

This was the evidence for the defence. His Hon@utting the case to the Jury
expounded the law of murder; it was an establigiul of law, that when one man
killed another it constituted the crime of murdetilthe contrary be made to appear;
it therefore lay on the accused to shew that ikfolace under such circumstance, as
would reduce the offence to what the law designatedslaughter. It was clear if
they believed the evidence of Purcell, that Jam#ad-the deceased, had been killed
by the hand of the prisoner; had he therefore noadeany such case of extenuation,
as the law recognised as a reduction of the natutiee offence; the evidence was of
a mixed nature, partly positive and partly circuemsial, and mainly dependent on the
degree of legal provocation had been given as wextlenuate or justify the crime; he
felt bound to tell them that nothing had been addughich could establish one or the
other. That the prisoner had received the gregisstocation which one could
receive at the hands of another there was no dauibtto what extent does it go?
Mrs. Collins had eloped and was living in a statedultery with the deceased; the
prisoner follows in five days afterwards and deldtely shoots the deceased. The
law making an allowance for the infirmity of therhan mind has laid it down as a
principle, that when a man finds his wife in the at adulterous intercourse with
another man; if he at once slay them it will notoaimt to murder, because the human
passions are assumed to have triumphed for a tirereason, but if sufficient time
had elapsed to allow the judgment to resume itsiremibhe act becomes wilful
murder, malice being implied; the mere fact of elment will not do, no man can be
the avenger of his own wrongs; revenge being tindate alone of the Most High.

His Honor cited the law of Murder from a work of iment authority.
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The exclusive possession of a wife by an individsatlerived from the usages of
Society and cannot be considered as mere mattawofnd taking into consideration
the frail characters of the chief portion of thentdes who arrived in the colony under
sentence of transportation, if the law paced tlesliof individuals who might be
suspected of criminal intercourse with them, at diseretion of others under such
circumstance, it would effectually go to take awdmat security which the law
exercises over the lives of the community. Theureabf provocation, is clearly laid
down in the law books, shewing that no words os adtinsult, will amount to that
degree of extenuation of palliation which the lagagnizes as reducing the crime of
murder. Where a man takes away the wife of ano#imer further becomes the
publisher of the disgrace to which he has subjettiedndividual by his act, it cannot
be viewed but as the greatest provocation a manreegive, and is a painful
circumstance is the history of the case, but aljhatne provocation be great, he felt
bound to tell them that it was not that degreeroi/pcation which was recognized by
law in mitigation of the offence. It had been atpged to be shewn that the prisoner
was not right in his mind about the time the murtbek place; no doubt a man so
circumstanced cannot beheld responsible for his, &&cause he is deprived of that
reasonable faculty which guides the mind in thea@hof right from wrong, but there
had been nothing to establish such an assumptibahalf of the prisoner; he was no
doubt somewhat excited from the nature of his vsithe residence of the deceased
then labouring under a strong sense of injury &wshin some extravagant acts as
detailed by the witness Ryan; but they did notrofemny evidence which they were
warranted in receiving, as to his insanity. He pade over the evidence as minutely
as possible, and had shewn them the law regarbengrime of Murder in the clearest
manner he could, and he now rested the case inteds. The Jury retired for about
half an hour, and returned a verdict of Guilty.

His Honor, after a short but impressive addressquhshe sentence of death on the
prisoner, to be carried into effect on Monday nd#js day.) See also Sydney
Gazette, 7 August 1835. The devastating restthisfcase should be contrasted with
that in R. v. Varney, 1835, heard on the same day.

[*] The reference is to the Female Factory, whicasvsimultaneously a prison, a
barracks for female convicts, a factory, and a inger bureau. See A. Salt, These
Outcast Women: the Parramatta Female Factory 182&;1Hale and Iremonger,
Sydney, 1984. On the management of the factoryHssterical Records of Australia,
Series 1, Vol. 12, pp 524-528.
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CJA, 1/31, 17/08/1835
Colonial Secretary’'s ©#j
Sydney,August, 1832.

His Excellency the Governor has been pleased tpoiap Mr. AMBROSE
WILSON, of Endenglassie, to be Coroner for the DistricPefirith, in the room of
Mr. JOHN DIGHT, resigned.
By His EXeacy’'s Command,
ALEXANDEM'LEAY.

SYDNEY GAZETTE, 03/11/1835
Supreme Court of New South Wales
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Burton J., 2 November 1835

THOMAS NOCTON was indicted for assaultinGEORGE FORSHAW with an
axe on the head and shoulder, at Berrima, on tktie S3€ptember last, with intent to
kill and murder him. A second count describedithent to do some grievous bodily
harm. The prosecutor and prisoner were both irsnatean ironed gang, and were
employed together working at the stump of a tréae prosecutor was struck by the
prisoner with a shovel on the shoulder and knodaean, without any provocation on
his part, and without making any observation. Phnesecutor then went away to
another stump, and commenced working there by Himgeon which the prisoner
followed him and the prosecutor falling from weagsiethe prisoner struck him on the
back with an axe when on the ground. The proseeudis not greatly injured by any
of the blows; that given with the spade, being giwath the flat part of it, and that
with the axe with the blunt end. He was repeadirigird blow when the prisoner was
secured. On being taken into custody by the semtrihe prisoner called the
prosecutor a b--y dog, and said he had ~~comebidutsome meat that had been
stolen, and brought to the gang. The prisoner w@®/eyed before Lieutenant
WADDY who commanded the military detachment stationd8leatima, prior to his
committal to take his trial for the offence, on winioccasion he made a statement
which was not at that time reduced to writing. Tn&soner told Lieutenant Waddy
that he was tired of his life and wanted to getgeah and that he was sorry he had not
killed Forshaw. He said he had no personal aniynsithe prosecutor, and that one
man was as good to him as another. In answegteestion put to Lieutenant Waddy
from the Court, in consequence of the prisonedsirg} that he only received five
ounces of bread for a meal, and that he was hatfesd - Lieutenant W. stated that if
he were to give his opinion, he should say thatalleavance of provisions to the men
in the ironed gang at Berrima was no sufficientrfeen employed at such hard labor
as they are employed at - but it was all the Gawemt allowed them. The learned
Judge hereupon prevented any further discussiorthensubject. An assistant
overseer named Henry Wise detailed the circumssantehe case, from which it
appeared that Forshaw was more hurt then he dedciib his evidence, having
received a cut in his shoulder with the spade ® dktent of half an inch. The
overseer swore that the prisoner struck Forshath@mhead and wrist - this, however,
the other denied. The overseer also stated tleaptisoner was in general a good
working man, and that he had never had any occasifind fault with him since he
had been in the gang, which was about nine montfAi$ie overseer likewise
corroborated the testimony as to no previous qubaeing taken place between the
parties, and that the prisoner said he would hasdife before he went home. He
said he was tired of his life, and that he (therseer) knew of no reason for his
striking him. There was a very great discrepanetyien the evidence given by the
prosecutor, and the overseer, the former makirapjtear the injury was of a very
trivial nature, and the latter describing it as eeevere, rendering Forshaw unfit for
any thing like adequate labor for the next two loeé weeks. The jury returned a
verdict of guilty, on the second count of the indient; and not guilty on the first.
Remanded for consideration of sentence. (This aieeds a melancholy proof how
the insufficiency of food granted to convicts, undkirance, will excite them to
commit crimes to be executed, rather than submévits which they are unable to
bear. We are of opinion with the learned Judge tieal this case that an adequate
sufficiency of food must have been allowed; butt ttmough some unexplained
cause, the customary allowance must have beenledrteEd.) See also Australian,
10 February 1835.
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SYDNEY GAZETTE, 07/11/1835

Supreme Court of New South Wales

Forbes C.J., 6 November 1835

NICHOLAS HAYDEN stood indicted with wilfully, maliciously, and meg¢
aforethought, kicking and beating och@MES HONY , in the month of July.

JOHN O’LAUGHLIN sworn - James Hony was my servant; he died orajftide
10th of July; he was unwell the previous nightichenplained of being very soer [sic]
from the blows he had received from the new sawlyasked him on the morning of
his death whether he would take some tea, as Igthdus illness might have
proceeded from hard drinking the day previous.

PATRICK HARNETT sworn - | am a surgeon; was called to examindotuy of
the deceased on the 10th of July; | reside at Gonjd found a slight embrasion [sic]
on the right knee; the right eye was blackenedretlveas also a contusion on the
forehead; the brain was perfectly healthy, not thléghtest appearance of
inflammation; on the upper part of the stomachehgas a slight contusion; four of
the ribs on the left side were fractured, at aagisé of three or four inches from the
breast bone; one of the ribs protruded througtcéwity of the chest, and appeared to
have injured the left lung; the inflammation of ghkeura, and the left lung, | believe
to have caused the man's death; | am positiveviblnce was the cause of the man's
death; he was a very old man.

Cross examined by Mr. Kerr - A fall might havaused the injury; there was a
quantity of sawed wood near the hut where the deckdived; he had been dead
about 10 hours when | saw him.

JAMES KERSHAW , sworn, | reside at Goulburn Plains; | knew theeadesed; |
saw him the day before his death; he appeared ttwrhe as well as | had seen him
for some time past; he said he had been shamefsdlg, | have a shocking pain in my
left side now; | believe he died the next mornimngien | saw him he was a little in
liquor.

JAMES RYAN, sworn, | hold a ticket of leave at Goulburn; Eknthe deceased; |
slept at O'Laughlin's house on the 8th July; thegee five of us slept in the same hut;
the prisoner at the bar was one; we all went totbgdther, about 11 o'clock; | was
awaked by the screams of the deceased; | askqaridmner at the bar what was the
matter; he said the deceased wanted to commit matwnal crime; he then kicked the
deceased in the side, and was going to strike htmanstool, but | would not let him;
when | went to bed, the prisoner and two of the neemained up by the fire; they had
not quarrelled before going to bed; we all left théblic house together; there could
have been no quarrel, without my knowing it; we evall apprehended for the
murder; the prisoner owned kicking the old man, said he would kick any one, that
would be guilty of the like offence; the deceasexb\n bed, on the ground, when the
prisoner struck him.

The learned Judge in putting the case to the jary carefully explained to them
the difference between murder and manslaughterey Hfter a short consultation,
returned a verdict of not guilty.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 10/11/1835
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Supreme Court of New South Wales

Dowling J., 6 November 1835

Before Mr. Justice Dowling and a Military Jury.

WILLIAM JEFFRIES was indicted for the wilful murder oRICHARD
SOMERVILLE , at Port Macquarie, on the 24th of August last.

The prisoner was attached to one of the govenhigengs at Port Macquarie, and
on the day in question was at work with the deatas®d two other men, named
Wilkes and Taylor, splitting posts and rails. Bnisr and deceased worked together at
one log; Taylor and Wilkes at another, a shortatise away. A short time after they
had been at work, Wilkes, looking in the directiohthe prisoner's log, saw the
deceased extended on the ground, with his face wavds, and called the prisoner,
who was standing unconcernedly by, to enquire valilatl deceased. The prisoner
said he did not know, and Wilkes continued spliftthe log on which he and Taylor
were at work, until they had driven the wedges honwilkes then went over the
deceased, Taylor followed him, and raised his Heaw the ground, when he saw a
stream of blood flowing from a deep cut on the bpakt of the head. Wilkes called
out to Taylor that deceased was dead, and Taylant vierward quickly, felt
deceased's pulse, and replied, "No, he is notlgatl, but appears to be very near
gone." The prisoner stood by during this scend,anen Taylor said that deceased
was still living, said, "Not dead - let me comehim, and I'll b--y soon finish him."
At this time prisoner had a double headed axe sHaind. Wilkes and Taylor
procured some water and bathed the deceased'sstemiphout effect. He ceased to
breath shortly after. Wilkes then turned to pregrsaying, ~ You surely cannot have
done this;" to which the prisoner replied, “°| hagad | must die for it." When he
was asked what motive had induced him to commitibeder, he replied, “"he drove
me to it, and | must die for it." Prisoner themdsae must go to the lake, meaning a
lake at a short distance from where they were vmgrkand where there there [sic]
was a station, at which he had left some cloaile} [#Vilkes and Taylor advised him
to go direct to the settlement and give himself lmt, as he was determined, they
would not oppose him. Taylor accompanied him ®l#tke. On their journey thither,
prisoner said he wanted a hat from the statioretbung in; and on his arrival, he got
a hat and some things from a friend of his, as & tepresented to Taylor and
Wilkes. Upon being questioned by the man at thie falative to his visit, prisoner
related the circumstance of the murder, and saad e would then go to the
settlement. Taylor procured assistance, and cau/éye prisoner to the settlement,
where he was delivered over to the custody of diegq

The prisoner cross-examined the witnesses, duilonot alter the consistency of
their evidence.

His Honor summed up at length, and the jury tbtire prisoner guilty. When the
proclamation was made - previous to passing theesee of death, the prisoner in the
most hardened manner turned his back to the jumlye resisted the constables who
endeavoured to keep him to the bar. His Honorrediéhe constables to desist, and
passed the sentence of death on the prisoner, @drd it without the least concern.
See also Australian, 13 November 1835.
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Friday, November 13th. - Before Mr. Justice Dowlamgd a Military Jury.

JOHN HAGAN, a private in His Majesty's 4th regiment, stoadicted for the wilful
murder ofMICHAEL DRISCOLL at Solitary Creek in the District of Bathurst, by
firing a musket at him loaden with ball, on the 28d5eptember last.

It appeared on the day mentioned above, Hagitimother soldiers were escorting a
party of prisoners from No. 2 Stockade, at Cox'seRito Bathurst. On their way
they stopped at White's Inn, Solitary Creek. Th&ced the prisoners in a shed and
Hagan was appointed centry over them. There wdigyaccompanying the escort,
upon which a quantity of Rum was being conveye®#ahurst. One of the kegs
leaked and was taken off, for the purpose of bpimginto empty bottles; whilst this
was being done the two Privates, (unknown to thhgezat) had got to the Rum, and
on Hagan being relieved, he had gone to the statgledrank some; he had also drank
some rum at the Stockade, previous to their stitirthe morning, enough to make
him intoxicated. When he had been to the stalderelBumed his station as sentry.
Hagan asked one of them for a pipe, who answerdahtenot go one, when Hagan
cocked the musket, and said “d--n your eyessttitlot you,' and fired at the same
moment. The Ball entered the left breast of Dilidsetween the first and second rib,
and came out at the back between the eight antd rimt Driscoll fell back and died
instantly. Hagan then fell on his knees, and patageGod to forgive him for having
taken an innocent man's life.

The Prisoners had been perfectly quiet durimgjolurney, no angry nor malicious
feeling had been exhibited, but the witnessesgitbed that Hagan was very drunk,
owing to which he had fired the musket. He hadnadice nor any previous intention
of injuring the deceased. A sergeant of the Regirspoke as to character; he had
known him four years and during that time he haehlee very orderly soldier.

The Jury retired for nearly an hour, when they megd a verdict of Guilty. Mr.
Attorney General having prayed for judgment, thearbed judge addressing the
prisoner, said, the jury after having taken a lante to deliberate on your case have
returned a verdict of guilty. There were few wradheard the case, but would be
satisfied there had been no previous malice. Itru® you were in a state of
intoxication, but that in the eye of the law was exxuse, but on the contrary, you
holding a place of trust sent for the purpose &in@ charge of others, allowed
yourself to get drunk and to kill one of those pldaunder your charge - it is my
painful duty to pass sentence upon you. Your esgm@ sorrow, at the time, is
certainly a manifestation of contrition, but thanoot avail you here; use then the few
short hours which now remain in preparing yourselineet that judge who alone can
show you mercy. He then passed sentence of dedkte iusual manner and ordered
him for execution on Monday Morning. See also $ydHerald, 16 November 1835;
Australian, 17 November 1835, for comment on theecéhe prisoner was reprieved
pending an inquiry. The alcohol was the propefftywmn small settlers who were
hawking it around the country illegally. It wagfieited.
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Saturday. - Before Mr. Justice Dowling and a Ciwity.

WILLIAM BEANE an assigned servant 8r John Jamison was indicted for the
wilful murder of one of the aboriginal natives atrigee, in the County of Bligh.



New South Wales Inquests, 1835; 24/03/08

It appeared from the evidence of MKLEXANDER BUSBY , the Magistrate, that
the prisoner went before him and acknowledged te hdlled the said black; under
the following circumstances.

In consequence of the murder of two of Sir Jdamison's men, about 12 months
ago, he caused enquiry and search to be madei$oalibriginal black, named six
toed jackey, and issued a warrant and sent itd@mWerseer to place in the hands of
one of his stockmen, who gave it to the prison8ean captured the said black,
handcuffed him, and took him a distance of twentg miles, where he stopped, un-
handcuffed the prisoner, and gave him his break&hsirtly after the black attempted
to escape up the chimney of the hut, and Beanedghiim back, when he seized a
large knife and made three attempts to stab prisotiee third attempt, prisoner shot
him.

His Honor Mr. Justice Dowling, in summing up,imged out to the jury that the
prisoner was not legally entitled to capture the dalack, the warrant not being
directed to him, and that this therefore was a cds®urder, as the blacks were as
much entitled to protection, as any white man. yllwere amenable to our laws, and
in case of infringement, were liable to punishmewhen therefore assailed, they had
a right to legal redress, but there were some wistances in the case which the jury
might think reduced the charge to manslaughtevag therefore entirely a matter for
their consideration.

The Jury retired for about half an hour, and retdra verdict of justifiable homicide.
- Mr. Sydney Stephen, counsel for the prisoner.
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WILLIAM BEAN was indicted for the wilful murder of a native @ka commonly
calledsix toed Jack at Tongee, in the county of Bligh, on the 4ttApfil, 1834.

This case rested solely on the prisoner's valyrdonfession before Mr. Busby, J.P.
in which he stated, that he received instructiawsnf his overseer, who had been
commissioned by Sir John Jamison, J.P., to appdetibe deceased, who had
murdered to of Sir John Jamison's servants sonmeeligfore. He was supplied by his
overseer with a musket, a brace of pistols, witlmamition, with which he proceeded
in search of the deceased. The prisoner appretehdedeceased, and took him to
his hut, a distance of twenty-five miles; some tiafter they had been at the hut,
deceased seized a knife, rushed at the prisongmade several attempts to kill him,
and then attempted to escape up the chimney, whiEhwould have easily
accomplished, when the prisoner presented, and freistol at deceased, which
wounded him a little above the left eye, of whicbhumd deceased shortly after died.
Sir John Jamison deposed to having sent a war@nhig overseer for the
apprehension of the deceased, and authorising @irsend the stock keepers to
capture him.

His Honor in putting the case to the jury reneatkthat by the Laws of England the
aboriginal natives were amenable to, and necegseeite entitled to the protection of
the laws of England, so far as their connectiom Bititish subjects; had the deceased
been in the custody of an authorised officer acting legal warrant, and had he then
tried to make his escape, such officer would haa@nhustified in restraining him by
any means in his power. In the present case th@ &uthority, and the deceased,
who was a free man under unjustifiable duressé fgid a right to make his escape,
and the prisoner must answer for his actions. jOing in taking the voluntary
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confession of the prisoner, must receive every @faitt both to the condemnation and
exculpation of the prisoner. He thought he migifiely direct them to acquit the
prisoner of the charge of murder, but he was adytaguilty of manslaughter.

The prisoner received an excellent character frardd@n Jamison, who stated him to
be a humane kind man.

The jury retired, and after some time his Honotit $erenquire if they were likely to
agree, when they returned answer by their forertiet,there was no chance of their
agreeing. The jury returned into Court in halfrerur, and returned a verdict of - Not
Guilty. The prisoner was discharged.
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Dowling J., 14 November 1835

WILLIAM BEAL stood indicted for the murder of an Aboriginal &tacalledSix-
toed Jackey at Tagagree, in the County of Bligh, by shootug with a pistol laded
with powder and ball, which passed through his heedr the left eye on the 4th
April, 1835. It appeared that the prisoner wasaasigned servant to Sir John
Jamison, and employed as a stock-keeper at a distation at Mamoye at the
distance of four hundred miles from Sydney. InsBmjuence of the numerous reports
which reached Sir John Jamison about the periodedam the endictment [sic], of
repeated murders and robberies by the Native Blackisat part of the country, he
addressed a communication in His Excellency the eBow, requesting that a
Military force might be sent out for the purposeapiprehending the offenders and
protecting the lives and property of the settldrs, having had two stock-keepers
barbarously murdered within a short period; but Bxsellency returned an answer,
stating that there was none of the Military to spand observing at the same time,
that if Gentlemen graziers chose to go beyond thdenary protection of the Country
they must of necessity protect themselves. Inegmsnce of this communication, Sir
John Jamison sent several stand of arms for theegti@n of his stock-keepers,
together with a warrant addressed to his Supexetet) authorising him to apprehend
and lodge in custody such of the Blacks as had beanoerned in these transactions
of whom Six-toed Jackey was reputed as principlal.the early part of the same
month, the prisoner surrendered himself Ao BUSBY, Esq. Magistrate for the
County of Bligh, as having shot the deceased, aadena voluntary statement which
was read in Court, to the effect, that he had captihe deceased about twenty-five
miles from Taragree, to which place he had brohghtin handcuffs; on reaching Sir
John Jamison's station, he released him from hdisdand permitted him to go at
liberty about the hut; while the prisoners attemtwas drawn from the deceased, he
seized a knife from the table and rushed at trsoper, attempting to stab him which
he avoided; he made a second attempt which th@rgmsagain avoided, when
deceased made a rush towards the chimney for theoge of escaping, it being
constructed of bark only, when the prisoner se&eistol and shot him, considering
himself authorised in preventing his escape. TiheroBlacks hearing he was shot,
went to the hut, took away the body and buriedSit. John Jamison give the prisoner
a character, as an orderly humane man. The Jung lzsked if they found the
prisoner guilty of murder, they returned a veraittNot guilty; they were then asked
if they found him guilty of manslaughter, and th&gain returned a verdict of Not

guilty.
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The Australian, 17 November 1835, recorded this trial as being held on 14 November 1835,
before Dowling J. and a civil jury. It called the defendant William Beane, though it is clearly
the same trial. The Sydney Gazette, 17 November 1835, gave the same details as the
Australian, though it called the defendant Bean.

There is a striking difference of tone between the three newspaper reports, thus the three
reports are reproduced here.

The Australian, 14 April 1834, noted that Sir Edward Perry three months ago pledged to
explain alleged cruelties against Aborigines, and stated that it was now time he did so.
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Supreme Court of New South Wales

Forbes C.J., 17 November 1835

(Before His Honor the Chief Justice and a CivilyJur

EDWARD WILLIAMS was indicted for the wilful murder &ANN FOSTER, at
Bathurst, on the 6th of August last.

The prisoner lived at Bathurst, a short distainoen the deceased's house; on the
day laid in the information the prisoner was roblméE10 in money, a saddle and
bridle, and having reason to suspect that the mytieed been committed by some of
the persons who frequented the deceased's houseerftethither and accused the
deceased of having advised the robbery; a scuffued between them, and the
prisoner shoved deceased down, and went out; & tuiner afterwards he returned to
the house, and second quarrel took place deceasfuly to the prisoner, get out
you sweep," and using other abusive language tqo Hieneased took a knife, and
attempted to stab the prisoner, who seized hehétm, and pushed her against the
wall, and she fell a second time; prisoner struegedsed several times; after the first
scuffle ensued, deceased took a tumbler, with atioee glasses of rum in it, and
drank it off, and at another period of the quarsék filled a tumbler with rum, and
drank it off all but a glass and a half, after whrisoner and deceased commenced
quarrelling again, calling each other abusive naraaed prisoner knocked deceased
down a third time, her head falling against a stsbhe was much hurt, and prisoner
went away for a doctor, and a man nan@RIOSSLEY, who, with his son, lived in
the deceased's house, lifted her up, and laid dwen dy the side of the bed, not liking
to put a woman to bed; some time after a man nadtephens, who was also drunk,
went into the bed room, lifted her from the floand threw her carelessly on the bed;
after the third knock down, and when deceased caimgd, the prisoner went away to
get a doctor; at a very late hour at night, oryesrkthe morning, the younger Crossley
said he was sleepy, and told his father that heldvga to bed; his father said that
they would go and see how Mrs. Foster was befoeg thtired for the night, and
having lit a candle, they went into her room, aad &er lying on her face on the bed,
in the opinion of the younger Crossley, in a positthat was likely to smother her;
her face was black, but it recovered its natura by the morning; when Crossley
went into her, the body was warm, and having lifteet, and placed her in a
convenient position, the younger Crossley felt pnglise, which had stopped beating;
he then lifted the eyelid, and touched the pupthefeye, which remained motionless;
finding that she was dead, they gave informatiorthe proper quarter; when the
doctor arrived, deceased was dead. The Surgeosse@po having examined the
body of the deceased, and found a contused wourtbeoback part of the head; the
bone was not at all fractured; a quantity of exasated blood was on the brain
immediately under the wound on the head, which figanmpressure on the brain
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produced the death of the deceased; was of opth@andeath did not ensue from
suffocation.

His Honor summed up at length, and read thrabglwhole of his notes.

The jury retired for a quarter of an hour, whidwey returned into Court, and
informed His Honor, through their foreman, thatréhevas no probability of their
agreeing on the verdict; they acquitted the prisane the charge of murder, the
difference of opinion was on the minor offence.

His Honor directed the Jury that they were rmiria to find the prisoner guilty of
manslaughter, although it was usual to find a \@roif manslaughter when a case of
excusable or justifiable homicide was not deducfbden the evidence. It however
was a matter of fact, which it was for them to deci His Honor would state that the
present appeared to him a clear case of manslaugtitis was only his opinion, and
the Jury were not to be controlled by it.

The Jury again retired for ten minutes, andmedua verdict of Not guilty. The
prisoner was remanded. See also Sydney Heraldp28mber 1835.
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Supreme Court of New South Wales

Burton J., 12 November 1835

DAVID PRESTON, WILLIAM HARVEY, THOMAS HIGGINS, THOM AS
TAYLOR, LEWIS WINGFIELD, JOHN ROBINSON, RICHARD LYN CH,
THOMAS WATERMAN, and THOMAS WRIGHT, Convicts attached to No. 10
Road Party commonly called Thorpe's Gang, stooted for breaking and entering
the dwelling-house ofHOMAS BARNES, at Honeysuckle Flats, on the night of the
15th July last, stealing therefrom various propeityhe value of £10 and putting the
inmates of the house in bodily fear. It appearednfthe evidence of Mrs. Lydia
Barnes, that on the evening of the day laid onitd&etment, she was awoke by the
barking of the dogs, and loud and repeated knockirthe door; suspecting that they
were bushrangers who had come with the intentiawlolbing the house, she called a
person named OMS, a traveller who slept in the house that evenimaping, that
finding she was not alone, they would depart; MnmB rose and came into the room,
at which moment three men entered by the windowwtiey had forced open, one
of whom struck Mrs. Barnes a violent blow on thadeavhich stunned her and she
fell, and another struck Mr. Toms; on recoverytiéelifrom her insensibility, she saw
the prisoner Harvey and two other men standing sippdhe window; Harvey took
her up in his arms, threw her on the bed, and atiednto violate her person; the two
other men who were in the room with the prisonervielg, demanded where the
money was kept, and was informed that it was irbitre they took the box away, and
Harvey not satisfied put his hand under the piliowsearch of more money, at the
same time saying, he had a great mind to despatcbut of the way; she begged him
to spare her life, and not leave a small familymeoless, and told the ruffians that she
would not know them again; they took the box irtite verandah; Preston whom she
knew by his voice, came to the window and askedaftew bottles of rum; she told
him to take it but spare her life; Preston, a freen, had been employed by her
husband to split shingles, and had been visitethénafternoon previously to the
robbery by four of the prisoners whom he had tckateh liquor, having borrowed
the money from Mrs. Barnes for that purpose; byagency of Preston, they became
informed of the absence of Mr. Barnes from homehan evening; on the following
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morning, she communicated the circumstance to @anyilescort who arrived with
prisoners, and expressed her opinion, that the wien had committed the robbery
were attached to Thorpe's Gang, whither they paedefor the purpose of
apprehending them; it appeared from the evidencéMi&. Barnes' servant, that
hearing a noise at the house on the night of tiery he got up, when he saw
Havery and two other persons standing near the ¢tte/ey came to him with a
pistol in his hand, and told him if he did not gdo the stable he would blow his
brains out; he knew Havery, but could not distisguihe counternances of the other
men; they remained in the house some time, leavitg man sentry on the stable
where he was confined; when they went away he wémtthe house and found Mrs.
Barnes and Mr. Toms bleeding from the injuries thagl sustained; he dressed their
wounds, and went into the verandah were he foubdxathe contents of which had
been taken away; he proceeded with the militarythen following morning to the
Road Gang, and picked out Harvey, Berwick, Waternaa Robinson, as the men
who had committed the robbery, Harvey and Watermdh two others had been
drinking at Mrs. Barnes' in company with Prestorthia afternoon of the same day;
from the evidence of two prisoners attached to @ang, one of whom was the
watchman, it appeared that Harvey, Wingfield, Bekywiand Waterman, had been
drunk and fighting in the Camp on the afternoorthef robbery, and that four men
belonging to the Gang, had left it after the evgisiuster and had been joined by
two others strangers from the Stockade; OverseerpEhstated, that Harvey and
Wingfield were absent on the night of the 16th Jidgrvey when in the custody of
CorporalALLEN of the Military Guard at the Stockade, confesseat tie was the
man who had entered the house and had knockedBdrees down; Taylor made a
confession which was handed in by the Crown Solicitvho stated that he had been
cautioned not to make any confession under the bbpercy, as there was sufficient
evidence without him, which would be used againisisklf; he said he felt it
necessary to make the confession in order to plee@roper parties in the hands of
justice; several of the men in custody of the chamgre innocent of it, whilst guilty
parties had escaped; the confession of Taylor hes tead to the Court, and to the
following effect: - The prisoner Higgins had bedrttee Junction for the purpose of
seeing the Doctor, and on his return he informeglorahat a party of men were
coming from the Junction Stockade, for the purpofseobbing Mrs. Barnes' house;
when they arrived at Thorpe's Gang, Higgings adkegor to accompany them, but
he refused, stating that Mrs. Barnes knew him; ae twld that would make no matter
as he could remain outside and the property co@dhénded to him; he then
consented to accompany them; the part consistdsunfs, Higgins, Quigly, Gatly,
Mullins, and Taylor; Higgins was the man who snapfge pistol at Mr. Toms, and
Quigly committed the violence on Mrs. Barnes. They returned a verdict of Guilty
against Higgins, Preston, Harvey, and Taylor, oainig them against entertaining
any hopes of mercy, particularly Harvey, whose mfgehad been marked with gross
atrocity. [For the notes of the trial judge, segtBn, Notes of Criminal Cases, State
Records of New South Wales, 2/2421, vol. 20, pp (tdpe) and 151 (robbery in
dwelling house). Harvey, Preston and Wingfield aveharged with rape (Harvey as
principal) and all were found not guilty of it.]
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